. CHAPTER 7

- quasi-judicial functions also. Government

~given up and the old 'police state’ has now become a

-sovereign functions, but, as a progressive
ensure social security and social wel

' -arising from tortious acts of Governm

ADMINISTRATIVE TRIBUNALS

General : As discussed in Chapter 3, today over and above

even though according 1o the traditional theory, the tuniction of adjudication

of disputes is the exclusive_]urisd:_]ctlon of r:\l;e gdit?:%g%:';?e c?f 'rl)a\‘/W't nlz -
N e ot ot :
reality, many judicial functions -have L | f
: 5 tion of fine. levy of penalty,
executive. e.g.. search and selzure, Impos! Lty At e
itional theory of ‘/aissez 1alré’ nas been
confiscation of goods, etc. The trad y welfare state’, and
because of this radical change.in the philosophy as to the role to be piayeqd

‘ ' ' t- onl
functions. have increased. Today it exercises no Y
0% sereign functions, democratic' State, it also seeks to

fare for the common masses. |t

regulates industrial relations, exercises control over production, stars fmany
enterprises. The issues arising therefrom are not purely legal issues. Itis not
possible.for the ordinary Courts, of law to deal with all these socio-economic
problems. For example, industrial disputes between the workers and the
management must be settled as early as possnbl.e. It is not only In the
interest.of the parties to the disputes, but of the society at. large. Yet it is not

'possible for an ordinary. Court of law to decide these disputes expeditiously. .

as it has to tunction. restrained by certain innate fimitations. All the same, it
is necessary that such disputes should not be determined in an arbitrary or .
autocratic manner. Administrative Tribunals are, therefore, established to
decide various quasi-judicial issues in place of ordinary Courts of law..
These Tribunals are recognised even by the Constitution of Pakistan.
Constitutional jurisdiction of High Court under Art. 199, is-abridged
by Art. 212 as Article 212 controls earlier Articles including Art. 1 99. NLR
1994 Ser. 113. Under clause (1) -of Article:212 the appropriate Legislature

_has been empowered to enact for the establishment of one or more

Administrative Courts or Tribunals for exercising- exclusive. jurisdiction in
respect of:the matters referred to in sub-clauses (a), (b) and (c) of the

~ above clause, which inter alia include the matters relating to the terms.and

conditions including disciplinary matters of persons who :
: el ol = o j are or have-been
in the service of Pakistan. 1991 S C M R 1041. The matters in respect of

which an Administrative Court or Tribunal can be established are the terms

and conditions of persons.in service of Pakistan; matters relating to claims

ment, or.any person in the service of
authority empowered by law to levy any

ch authority acting in - gl
s relatin g in the discharge of his

Pakistan, or of any local or other
tax or cess and any servant of sy
duties as such servant; or matter

~ and disposal of any pro 'S relating to the acquisition, administration
~ anylaw. 1983'S C.\llwpn §§_”Y which is de

emed to be enemy. property under

expression ‘judgment’. ‘decree’ *
' Cre ! : N
LR 1957 (1) 893: p | wa%co‘r;igr Or 'sentence’. P L D 1957 SC 91;
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~ Tribunals are those bodies of men who are appointed to vdeclde
controversies arising under certain specilal law. KLR 1983 CC 299.

~ "A Tribunal is not necessarily a Court in the strict sense because it
gives a final decision. (2) Nor because it hears witnesses on oath. (3) Nor
because two or more contending parties appear before it between whom it
has to decide. (4) Nor because it gives decisions which affect the rights of
subject. (5) Nor because there Is an appeal 1o a Count, (6) Nor because it Is
a body to which a matter is referred by another body." P L D 1957 Lah
631: PLR 1958 (1) 323. ‘ -

. "Indeed Tribunal is a generic term which includes a Court and-often
these terms are used interchangeable. The functions of the Special Tribunal
set up under Section 8 are wholly judicial and not Administrative. Section 10 -
of the 11971 Qrdinance makes the provisions of Criminal Procedure Code
applicable to the Special Tribunal save.as it is expressly -provided

otherwise". P LD 1977 SC 273. sy, B o |

In a petition before the Tribunal or the Court all the parties likely to be
effected by the result of the proceedings must be impleaded. Where in case
of grievance that certain’ promotions were not made in accordance with
seniority list and that certain persons junior to petitioner were shown as his
seniors, the Petitioner did not implead persons superseding him. It was
held. neither Service Tribunal nor Supreme Court could ‘deal with 'such
objection. 1983 S C M R 57. Leave to appeal was granted where Tribunal
had failed to appreciate that ina suit filed in civil Count, petitioner was likely
to be affected but he was not joined as a party and therefore judgment and
decree passed in suit was not binding on him.-1986 S C M R 1341.

It is not possible- to define the word ‘Tribunal’ precisely and
“scientifically. The expression has also riot been defined in the Constitution.

** The word ‘Tribunal’ finds place in Article 212 of the Constitution. According

to the dictionary meaning: Tribunal’ means “a seat.or a Bench upon which
a judge or judges sit in a Court’, ‘a Court of justice’ but this meaning is very
wide as it includes even the ordinary Courts of law, -whereas, in .
-Administrative Law this' expression is limited to adjudicating authorities .

other than ordinary Courts of law. :

: In Durga Shankar Mehta v. Raghuraj-Singh,- A1 R 1954 SC 520, the
"Supreme Count defined ‘Tribunal’ in the following words: :

‘T "The expression Tribunal' as used in Article 136 dces not mean the
‘saine thing as "Court’ but includes, within its ambit, all adjudicating
‘hodies, provided they are constituted by the State and are invested
with judicial as distinguished from Administrative -or executive

~ tunctions." n T N s Tt w157

RE In Bharat. Bank Ltd. v. Employees A | R 1950 SC 188, the $u_preme

‘Court observed that though Tribunals are clad in many of the trappings of a

Court and 'though they exercise quasi-judiciat functions, they are not _full-

fledged Courts. Thus. a Tribunal is an adjudicating body which decides

controversies between the parties and exercises judicial powers as
distinguished from purely  Administrative functions and thus possesses
some of the trappings of a Court, but not all. :
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e as it arises, ang

is to examine each cas , to
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el fur lons or judicial powers of the State. 4 ng, it

as judicial function uthority empowered by the Statg

can be said that any outside a /  more contending partles o

ively, the rights of two |
%‘33%“ '3,9 acn(;,"g,:?ter Iyn controversy between them satisfies the test of an

rs of the State and may be regarded ag 5
authority vested with judicial pom;\emde e S Eaat & power of adjudicem

Tribunal within the meaning of iclally and must determine the dispytg

t the authority must act jud
::;'ptlr‘::asetagﬁenainment of the relevant fact on the materials before it-and by

relevant law to those facts. This test of a Tribunal ig

ﬁgwgﬁoﬁo?'rﬁzgm to be exhaustive, and it may be that other bodles not
isfvina this test are also Tribunals. In order to be a Tribunal, it is essentia)

satisfying st be derived from a statute or a statuto
that the power of adjudication mus ry
rule: and not from an agreement between the parties. The duty to act
judicially imposed upon an authority by the statute does not necessarily
clothe the authority with the judicial power of the State. Even Administrative
or executive authorities are often by virtue of their C_)onstltutk_)n, required to
act judicially in dealing with questions affecting the rights of citizens. Boards
of Revenue, Customs Authorities, Motor Vehicles Authorities, Income-Tax
and Sales-tax Officers are illustrations prima facie of such Administrative
authorities, who though under a duty to act judicially, either.by the express
pravision of the statutes constituting them or by the rules framed
thereunder or by the implication either of the statutes or the powers
conferred upon them are still not delegates of the -judicial power of the
State. Their primary function is Administrative and not judicial. A | R 1963
SC 677. It is respectfully submitted that the following observations of Shah,
J. (as he then was) in the case of Jaswant Sugar Mills v. Lakshmi Chand,
A 1R 1963 SC 677, lay down correct principle of law and are required to be
_quoted: ' : gL

“The duty to act judicially imposed upon an authority by statute does
not necessarily clothe the authority with the judicial power of the
State. Even Administrative or executive authorities are often by virtue

~of their Constitution, required to act judicially in ‘dealing with
questions affecting the rights of citizens. Boards of Revenue,
Customs Authorities, Motor Vehicles Authorities, Income-tax and
Sales-tax Officers dre illustrations prima facie of such Administrative
authorities who though under a duty to act judicially, either by the
express provisions of the statutes constituting them or by the rules
- framed thereunder or by the implication either of the statutes or the -

‘powers conferred upon them are still not delegates of the judicial

powers of the State. Their primary function is Administrative and not
judicial. In deciding whether an authority required to act judicially

». when dealing with matters affecting rights of citizens may be
+ regarded as a Tribunal, though not a Court, the principal incident Is
the investiture of the ‘trappings of a Court’ such as authority 10
:jetermlne matters in case initiated by parties, sitting in public, power
Suompel attendance of witnesses and to examine them on oath,
t:ty to lollow fundamental rules of evidence (though not the strict
rules of the Qanun-e-Shahadat, provisions for imposing sanctions by
way of imprisonment, fine, damages or mandatory or prohibitory
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Administrative Law : 81
orders to enforce obedlence to their commands. The list is
lustrative; some though not necessarily all such trappings will
?'gli)nanl?'. maka the authority which is under a duty to act judicially, a -
‘Tribunal'. ‘ : '

Executive discretion must be exercised-justly, fairy, reasonably and
not in an arbitrary manner. 1992 C L C 2392. The High Court will control
the action of an Administrative Tribuhal by appropriate order only if he:

(@) goes out of the law., wo., exercise a Jurisdiction not vested in
him by law; -

(b) wrongly denies or omit to exercise a jurisdiction; and

~.(c) where the law under which he acts prescribes the manner in
* which he is to act, materially departs from that law. '

The overriding requirement in all the three cases is that the excess or
denial of jurisdiction or the irregularity in the prescribed procedure should
have injuriously affected some justifiable right of the party; P L D 1967
Dacca 6 (DB). While exercising powers under this Article the Court has to
see whether the powers given to a Tribunal have been exercised in a
manner laid down in the law itself and in consonance with the well-known
principles and procedure in regard to the exercise of such powers. P L D
1967 Dacca 179 (DB). No doubt Administrative Tribunals are not required
to follow the procedure commonly known to law Courts but nevertheless in
quasi-judicial matters they are bound to act in conformity with the principles
of natural justice and in accordance with the canons of fair play. P L. D 1964
(WP) Lah. 743. ' - . ‘

The Administrative Tribunals are judges of sufficiency of evidence
and necessity, expediency and reasonableness of the action to be taken.
The High Court in exercise of its jurisdiction under Article 199 cannot sit as
a Court of Appeal and pronounce upon the sufficiency quality or quantum -
- of evidence on which the finding of an Administrative Authority is based.
- PLD 1968 Kar. 422. But the superior Courts have always the power to

review the decisions of the Administrative or executive or quasi-judicial
Tribunals. When their findings are in violation of law or rules, or, are based
on misreading or insufficient or inadmissible evidence, or the findings are
found to be arbitrary. P L D 1978 Quetta 131; NL R 1978 Civ. 1045 (DB).

The High Court under Art. 199 has no power to interfere with the

" decision of a statutory body except on the ground of want of jurisdiction,
error on the face of the record, etc. P L D 1962 Lah 352. Where a statutory

~ body acts mala fide or in a partial, unjust and oppressive manner, the High
" Court in the exercise of its writ jurisdiction has ample power to grant relief
to the aggrieved party. P L D 1958 S.C. 41 | . o oE
The fo||,d,wing .authorities have been held Tribunals within the
-meaning of Atticle 227:-+* - R e : srok |
()  Election Tribunal. A 1R 1977 SC 2155.
() Industrial Tribunal. AIR 1953 SC58.. . /"
- (iif) ;RevenUe Tribunal. AIR 1984SC 898. = '
(v) Rent Control Authority. A I R 1961 SC 149.
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(v) Exclse Appellate Authority. A IR 1958 SC 3987

ivi) Commissioner for Religlous Endowments. A | R 1972 go
2466. ,

(vii) Custodian of Evacuee Property. AIR 1956 SC 77,

(viii) Payment of Wages Authority. A1 R 1959 SC 1226.

(ix) Statutory Arbitrator. A1 R 1976 SC 425; A1 R 1980 SC 189g,

On the other hand, the following authorities are held not Tribunals:-

() Domestic Tribunal. A 1R 1963 SC 874.

(i) Conciliation Officer. A1 R 1963 SC 677.

(i) Military Tribunal. A | R 1954 SC 520.

(iv) Private Arbitratory. A | R 1963 SC 874.

(v) Legislative Assembly. A | R 1970 Punj 379 (FB).
(vi) Registrar acting as a Taxing Officer.

(vif) Custom Officer. A1 R 1964 SC 1140.

(viii) Advisory Board under Preventive Detention Laws. A | R 1966
SC 740. '

(x) Provincial Government exercising power to make a reference
under the Industrial Relations Ordinance. A | R 1979 SC 170.

Reasons for growth of Administrative Tribunals

According to Dicey’s theory of rule of law, the ordinary law of the -
land must be administered by the ordinary law Courts. He was opposed to
the establishment of Administrative Tribunals. According to the classical
theory and the doctrine of separation of powers, the function_of deciding
disputes between the parties belonged to the ordinary Courts of law. But,
as discussed above, the Governmental functions have increased and
ordinary Courts of law are not in a position to meet the situation and solve.
the complex problems arising in the changed socio-economic context. In
these circumstances,. Administrative Tribunals are established for the
following reasons:- ' ‘ - .

(1)

(2)

The traditional judicial system proved inadequate to decide and
§ett|e all the disputes requiring resolution. It was slow, costly,
inexpert, complex and formalistic.. It was already overburdened,
and it was not possible to expect speedy disposal of even very
important  matters, e.g., disputes between employers a

employees, lock-outs, strikes, etc. These burning problems cannot
be solved merely by literally interpreting the provisions of any .

- statute, but require the consideration of various other factors and

this cannot be accomplished b
_ y the Courts of law. Therefore.
Industrial Tribunals and Labour Courts were established, which

‘possessed the technique and expertise to handle these complex

problems,

The Administrative éﬁthorﬂlés " id ics a
e S can avoid technicalities. They take &
functional rather than a theoretical and legalistic 28;);;rroa¥:h- The
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traditional judiciary Is conservative, rigid and technical. It is not
possible for the Courts of law to decide the cases without formality
- and technicality. On the .other hand, Administrative Tribunals are
not bound by strict rules of evidence and procedure and they can
take practical view of the matter to decide the complex problems,

(3) Administrative authorities can take preventive mnieasures, e.g.,
licensing, rate fixing, etc. Unlike regular Courts of law, they have
not to wait for parties to come before them with disputes. In many
cases, these preventive actions may prove to be more effective and

useful than punishing a person after he has committed a breach of
any legal provision. :

(4) Administrative authorities can take effective steps for enforcement
of the aforesaid preventive measures, e.g., suspension, revocation -
or cancellation of licences, destruction of contaminated articles,
etc., which are not generally available through the ordinary Courts
of law. ’

(5) In ordinary Courts of law, the decisions are"given after hearing the
parties and on the basis of the evidence on record. This procedure
is not appropriate in deciding matters by the Administrative
authorities - where wide discretion is conferred on them and
decisions may be given on the basis of the departmental policy and
other relevant factors. - B '

(6) Sometimes, the disputed questions are technical in nature and the
traditional judiciary cannot be expected to appreciate and decide
them. On the other hand, Administrative authorities are usually
manned by experts who can deal with and solve these; problems;
‘e.g., problems relating to atomic energy, gas, electricity, etc. -

(7) In short, as Robson says, Administrative Tribunals do their work
‘more rapidly, more cheaply, more efficiently than ordinary Courts...
possess greater technical knowledge and fewer prejudices against
Government... give greater heed to the social interests involved...
decide disputes with conscious effort at furthering social policy
embodied in the legislation. ¥

Administrative Tribunal distinguished from a Court - g

: An Administrative Tribunal is similar to a Court in certain aspects.
Both, of them are constituted by the State, invested with judicial powers and
have a permanent existence. Thus, they are adjudicating bodies. They deaIA
with and finally decide disputes between parties which are. entrusted to-
them. As observed by. the Supreme Court in Associated Cement
Companies Ltd. v. P.N. Sharma, A 1| R 1965 SC ‘1595 ‘the basic and
fundamental feature which is common to both the Courts and the Tribunals
is that they discharge judicial functions and exercise judicial powers whlch
inherently vest in a sovereign State. g 5 L

But at the same‘time; it must not be forgotten that an Administrative -
Tribunal is not a Court. A Tribunal possesses some of the trappings of a

~ Count, but not all, and therefore, both must be distinguished: B

v i traditional judici Where
1) A Court of law is a part of the traditional judicial system.
g judicial powers arepderived.from. the State and the body deals
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King's Justice It is called a ‘Court’. On the other hang,
xg;lnlsgml{le Tribunal Is an agency created by a statutg aa"
invested with judiclal powers. rimarily and essentially, i Is a

.part and parcel of the Executive branch of the Stat
exerclsing executive as well as judiclal functions. As Lorg
Green A | R 1950 SC 188, states, Administrative Tribyng|g

perform ‘hybrid functions’, -
(2) Judges of ordinary Courts of law are Independent of the
executive in respect of thelir tenure, terms and conditions o
service, etc. On the other hand, members of Administratiyg
Tribunals are entirely In the hands of the Government |,

respect of the same. ,

(3) A Court of law Is generally presided over by an officer traineg
in law, but the president or a member of a Tribunal may not be

trained as well in law.

(4) In a Court of law, a judge must be an impartial arbiter and he

canhnot decide a matter in which he is interested. On the other

hand, an Administrative Tribunal may be part to the dispute to -

be decided by it.

(5) A Court of law is bound by all the rules of evidence and

procedure but an Administrative Tribunal is not bound by
those rules unless the relevant statute imposes such an
. obligation.

(6) A Court must decide all the questions objectively on the basis
of the evidence and materials produced before It, but an

-Administrative Tribunal may decide the questions taking into
account the departmental policy. or expediency and in that
sense, the decision may be subjective rather than objective.

= (7) While a Court of law is bound by precedents, principles of res

Jjudicata and estoppel, an: Administrat;ve Tribunal is not strictly
bound by them. ‘ ' cetngy :

8) A Court of law can decide the ‘vires' of a legislation while an
Administrative Tribunal cannot do so. A | R 1969 SC 78.

Administrative Tribunal distinguished from an -
executive authority - b

- Atthe same time, an Administratjy IS hot an 1 '
| \L e s , an A e Tribunal is not an executive body
or-Administrative department of the Government. The functions entrusted t0

and the powers conferred o i : :
Administrative in nature, It cannot dar s 2tV Trbunal are not purely

e S T eyl
(r::ug?tr:?c!rgj?tice. ‘An Admir?ist'rgpames inal 10\t Observing the principles
oo 5,201l i 1 thom comay a1
 law. The pi dicially and in acco?dg?lc': ::?trr‘:eﬂed on it the same must bé

e prerogative well established principles ©

. ] its Of c n' ; 4 I3
the decisi Writs of certiorari and prohi st
Ao o s S Poton s St S
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because they ara part of an Administrative scheme for which a minister is

responsible to Parllament, and because the reasons for preferrin them t
the ordinary Courts are Administrative reasons. 4 ¥ K

Characteristics : Tho following are the characteristics of an
Administrative Tribunal:

(1) An Administrative Tribunal Is the creation of a stattite and thus,
It has a statutory origin, N

() It has some of the trappings of a Court but not[aIL‘

(3) An Administrative Tribunal Is entrusted with the udiclal powers
- of the State and thus, performs |udiclal a quasi-judicial

* functions, as distinguished from pure Administrative or
executive functions and Is bound to act judicially.

(4) Even with regard to procedural matters, an Administrative
Tribunal possesses powers of a Court, e.g., to summon

witnesses, to administer oath, to compel production of
documents, etc. Lot

(5) An Admi,nistfative. Tribunal is not bound by strict rules of
evidence and procedure. ' .

(6) The decisions of most of the Tribunals are in fact judicial rather

than Administrative inasmuch as they have to record findings .
of facts objectively and then to apply the law to them without

regard to executive policy. Though the discretion is conferred
on them, it is to be exercised objectively and judicially.

* (7) Most of the Administrative Tribunals are not concerned

exclusively with the cases in which Government’is a party;

" they also decide disputes between two private parties, e.g.,

Election Tribunal, Rent Tribunal, Industrial Tribunal, etc. On the

~ other hand, the Income Tax Appellate Tribunal always decides
disputes between'the Government and the assessees.”

....... .

-(8) Administrative Tribunals are independent and they "ar_.a_,not
“ subject to any Administrative interference in the discharge of
their judicial or quasi-judicial functions: *~-. - -

(9) The prerogative writs of certlorari'and prohibition are avajjable
.« -agalinst the decisions of Administrative Tribunals.

.Thus; taking into account the functions being perfarmed:andithe
. powers being exercised by Administrativé Tribunals, we maysay that they
- are neither exclusively judicial nor exclusively Administrative bodies, but-are
. -partly Administrative and partly judiclal authorities,, . - . - SRR

Administrative Tribunals and principles of Natural Justice
" As discussed above, Administrative Tribunals exercise,judiclal and
. quasi-judicial functions. - as -distinguished from’ purely Administrative

functions. An essential feature of these Tribunals is that they decide the

 disputes independently, judicially, objectively and without any blas for or
prejudice against any of the parties to the disputes. The Ffanks Commit;e;a,
_ inits Report has proclaimed three fundamental objectiyes. (I')‘ openness, (i)
fairness, and (jii) impartiality. The Committee observed: _ ok
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"In the field of Tribunals openness appears to us to réquirg
publicity of proceedings and knowledge of the essential feasomha
underlying the decislons; fairness to require the adoption of a gl ng
procedure which enables parties to know thelr rights, to presepy ":’ar
case fully and to know the case which they have to meg. a°"
impartiality to require the freedom of Tribunals from the lnnu'(,nnd
real or apparent of Departments concerned with the sub]ect-mage'
of their decisions. "

The said principle Is accepted in country also. The Law Commisgjq,
inits Fourteenth Report has observed that Administrative Tribunals perfof,:
quasi-judicial functions and they must act judiclally and In accordance with
the principles of natural justice. Administrative Tribunals must act opgp
fairly and impartially. They must afford a reasonable opportunity tq the
parties to represent their case and to adduce the relevant evidence. Thej
decisions must be objective ahd nat subjective. Thus, in State of U,p.
Mohd. Nooh, A | R 1958 SC 86, where the prosecutor was also an
adjudicating officer, or in Dhakeswari Cotton Mills case, where the Tribyng
did not disclose some evidence to the assessee relied upon by i, or iy
Bishambhar Nath v. State of UP, A | R 1981 SC 613, where tha
adjudicating authority. accepted new evidence at the revisional stage ang
relied upon the same without giving the other side an opportunity to rebut
the same, the decisions were set aside. In British Medical Store v,
Bhagirath. A 1 R 1977 SC 15§12, on an application being made by the
tenants. a Rent Controller made private inquiry, visited the premises in the
absence of the.landlord and without giving him the opportunity of being
heard held that the contractual rent was excessive and fixed the standard
rent. The High Court-set aside the order as violative of the principles of
natural justice. : ' L

In the leading decision of Union of India v. T.R. Verma, A | R 1957 SC
882, speaking for the Supreme Court, Venkatarama Aiyar, J, observed: "The
law requires that such Tribunals should observe rules of natural justice in
the conduct of the enquiry and if they do so, their decision is not liable to be .
~impeached on the ground .that the prccedure followed was not In
accordance with that, which obtains in a Court of Law. Stating it broadly .
and without intending to be exhaustive, it may be observéd that. rules of
natural justice require that a party should have the opportunity of adducing
all relevant evidence on which he relies, that the evidence of the opponent
~should - be taken in his presence, and that he should.be given the
opportunity of cross-examining the witnesses examined by that party, an
that no materials should be relied on,against him without his being given an
opportunity of explaining them, If these rules are satisfied, the enquiry is not
open to attack on'the ground that the procedure laid down in the Qanun-é- -
- Shahadat for taking evidence was not strictly followed." '

Administrative Tribunals and Rules'
of Procedure and Evidence

Administrative Tribunals have inherent powers to. regulate their 04"
procedure subject to the statutory requirements. Generally, these Tribuna'a
are ‘invested with powers conferred -on civil Courts by Code of CN(
Procedure. 1908 in respect of summoning of witnesses and enforcement g
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attendance. discovery and inspection, production of documents, et::. The
proceedings of Administrative Tribunals are deemed to be . judicial
proceedings for the purposes of Sections 193, 195 and 228 of the Penal

Code, 1860 and Sections 480 481 and 482 of the Code of Criminal.

Procedure, 1898. But these Tribunals are not bound by strict rules of
procedure and evidence, provided that they observe principles of natural
justice apd fair play’. Thus, technical rules of evidence do not apply to their
proceedings, and they can rely on hearsay evidence or decide the
questions of onus of proof or admissibility of documents, etc., by exercising

discretionary powers. In State of Mysore v. Shivabasappa, A | R 1963 SC
375, the Supreme Court observed:

"Tribunals exercising quasi-judicial functions are not Courts and that
therefore they are not bound to follow the procedure prescribed for
trial of actions in Courts nor are they bound by strict rules of
evidence. They can, unlike Courts, obtain all information material for
the points under enquiry from all sources, and through all channels,
without being fettered by rules and procedure which govern
proceedings in Court. The only obligation which the law casts on
them is that they should not act on any information which they may
receive unless they put it to the party against whom it is to be used
and give him a fair opportunity to explain it. What is a fair opportunity
must depend on the facts and circumstances of each case but where

~ such an opportunity had been given, the proceedings are not open
to attack on the ground that the enquiry was not conducted in
accordance with the procedure followed in Courts. A1 R 1976 SC
1080. '

In State of Haryana v. Rattan Singh A | R 197f SC 1512, speaking for
the Court, Krishan lyer, J. observed: "It is well settled that in a domestic
enquiry the srict and sephisticated rules of evidence under the Indian

Evidence Act may not apply. All materials which are logically probative fora

prudent mind are permissible. There is no_allergy to hearsay evidence
provided it has reasonable nexus and credibility. It is true that departmental
authorities and Administrative Tribunals must be careful in evaluating such
material and should not glibly swallow what is strictly speaking-not relevant

* under the Evidence Act... The essence of a judicial approach is objectiwty,--
‘exclusion of extraneous materials or considerations and obgervance of |
et , (Emphasis supplied).

rules of natural justice.

It is submitted that the correct legal position has been enunciated by
Diplock, J. in R. v. Dy. Industrial Injuries Cpmmr., exp Moore. ’

“Evidence’ is not restricted to evidence which would be admissible in
a Court of law. For historical reasons, based on the fear that juries

»

who might be illiterate would be incapable of differentiating between .
the progative values of different methods of proof, the practice of the”
common law Courts has been to admit only what the Judges then
‘regarded as.the best evidence of any disputed fact, and thereby :g :
exclude such material which, as a matter of common sense, Would.

- assist a fact-finding Tribunal to reach a correct conclusion.
' "These technical rules of evidence, however, form no part of the rules

of natural justice. The requirement that a person exercising quasi-

Scanned with CamScanner




)

88 Administrative Tribunals

judicial functions must basa his decision on evidence

lnl:or((:) than it must be based upon material which tends |
show the existence or non-existence of facts relevant to the
be determined, or to show tha lkelihood or unlikelthoog of
occurrence of some future event the occurrence of which would
relevant. It means that he must not spin a coin or consuf
astrologer, but that he must take Into account any material which,
a matter of reason, has some probative value... If It Is Capablg o
having any probative value, the weight to be attached to It Is g Mattr
for the person to whom Parllament has entrusted the responsiblity o
deciding the Issue: The supervisory Jurisdiction of the High Count
does not entitle it to usurp this rasponsibllity and to spbstitute its own
view for his. : :

Yet as held by the Supreme Court In the case of Baraellly Electricity v,
Workmen, A | R 1972 SC 33Q, this does not mean that Administratiye
Tribunals can decide a matter without any evidence on record or can act

1]

[ <}
53
558

es§s

upon what is not evidence in the eye of law or on a documents not proved

to be a genuine one. Speaking for the Court, Reddy, J. observed:

"When a document is produced in a Court or a Tribunal the question
.that naturally -arises is, Is It a genuine document, what are fig
contents and are the statements’contained therein true.... If a letter or
other document is-produced to establish some fact which Is relevant
to the enquiry the writer must be produced or his affidavit in respect
thereot be filed and opportunity afforded to the opposite party who
challenges this fact. This is both in accord with principles of natural
justice as also according to the procedure under Order XIX, Civi
Procedure Code and the Evidence Act both of which incorporate

. these general principles. Even if all technicalities of the Evidence Act
are not strictly- applicable. except-in so far as Section 11 of the

. Industrial Disputes Act, 1947 and the rules prescribed therein permit,
it is inconcejvable that the Tribunal can act on what is not evidence
such as hearsay, nor can it justify the Tribunal in.basing its'award on
copies of documents when the originals which are in existence are
“not produced.and proved by one of the methods either by affidavit or
by witness who have executed them; if they ‘are alive and can be
produced. Again if a party wants an'inspection, it Is incumbent.on the
Tribunal to give inspection in so far as that s relevant to the enquiry.
';gﬁ lz)atpph’cability of these principles are well recognised and admit no

Tribunal's verdict--Scope qf Interference of High Court:An

efror apparent on the face f.the p

ribunal which goes contrary to the principles of

i are absolutely'no grounds which wouly -,us':ﬁy'-’ﬁ =§3mﬂor
roceeding ssgfng ?11‘9’ fit or direction- for the removal of an order

gh infériorgf g such Tribunal and there is NO-power to.quash a declsion of

- 1ounat on the mere gr ound that such decision is erroneous and
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Rt must be shown before such a writ |s s .

/ sued that the authority which

| m?ﬁzd the order tfxcted without Jurisdiction or In excess of it or In \\/'Iolatlon
'oft pori‘nfltges g natural justice. Want of jurisdiction may. arise from the

. nature subject-matter, so that the Inferlor Court might not have

. It may also arise from the absence of

st
collateral to the actual matter which the C e of Some partioldar fact

ourt has to try and which are
-conditions precedent to the assumptlon of Jurisdictjon b;y it. But once It Is
held that the Court has Jurisdiction but while exerclsing it, it made a mistake

the wronged party can only take the course' prescribed by law for settl
matters right inasmuch as a Court has |urisdiction tod )
~aswrongly. P L D 1985 Quetta 74. | 3 BCJQ " as el

Administrative orders : Functionaries of State derive thelr power
from the Constitution or laws and are required to act clearly witﬁl?'c ?hg
defined parameters of law. Constitutional scheme leaves no room for
arbitrariness, capriclousness, nepotism and jobbery. 1995 MLD 123, Article
199 does not forbid issue of writs against'Government but only limits them
to appropriate cases. Even Administrative orders can be interfered with if _
these were In defiance of mandatory provisions of law. A | R 1953:Mys.
156. 3 | " : £

~ Service Tribunal:The Service Tribunals, set up under a
Constitutional mandate have exclusive jurisdiction to deal .with the matters
relating to terms and conditions of service of civil servants. These Tribunals
are presided over by persons who have bsen or are members of superior

¥ judiciary of the country. The Service Tribunals are, therefore, vested with

vast powers to grant full- redress and to do complete justice to an aggrieved

party by suitably moulding the relief. If the circumstances of a particular

- case so require. However, at the same time it must also'be borne in mind

that as these Tribunals of exclusive jurisdiction are presided  over by

~ persons belonging to superior judiciary, all norms of propriety applicable to

the ‘superior Courts .in" deciding the. case: equally -apply -to the Service

Tribunals in their decision making. Every decision reridered by the Tribunal

- .should disclose a consgious application of mind to-the facts and law in'the

~ . case, supported'by cogent speaking reasons. 1993 S C M R 582; NL R

. 1993Scr.'7;1993SCMR138. . .. .. W&t e

' ‘Where question involved in the matter was consideration of various

" notifications and' rules relating tothe.'appointment'or- promotion .of civil

servant and interpretation of Section 23, Civil Servants Act, 1973. Such

B

* “matters pre‘eminently fell. within: the exclusive jurisdiction of the Service
‘Tribunal “and . High Court’had. wrongly assumed jurisdiction in the, case
under-Art. 199; Constitution of Pakistan; which did ot vest in it. P |, D 1994
'SC 539" Where grievance of .civil servant was germane to terms and
~ conditions gf 'Service a dispute with:regard. theretofell within exclusive !
 jurisdiction ot Service Tribunal.under Art.'212(2). Therefore Service Tribunal
“had jurisdiction where; order. of suspension;.in so far as it had taken effect
had attained finality. 1985 S C M R 63. vy i vaiihiol

sthat O 21 TIG S

ok s dle EESG : s In supgiort of the order

. Reason far decisions ; Recording of reasons in support of tr |
"Is “considered to be a -part of natural-Justice, ‘and. every quasi-judicial
authority including an Administrative Tribunal 'SEP':-‘"d to record ARAsOLS in
support of the orders passed by it. SR -
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In the leading case of M.P. Industries v. Union of India, A | R 198q

bserved:

SC 671, Subba Rao, J. (as he then was) 0 N
‘In the context of a wellare State, Admlnlst:atizgnzg%?:'i? hav
come to stay. Indeed, they are the mace'ssact);onln destros of
wellare State. But arbitrariness In thelr uril o a?xd os eyg,' the
concept of a welfare State itself. Self-discip bilodd ap‘r% sion
exclude or at any rate minimise arbitrariness. Ll rl unal
can do is to disclose its mind. The compuisio I tsc Osure
guarantees consideration. The condition to give Le"ascr)ir':s sr; "(':du'ces
clarity and excludes or at any rate minimises ar ria' e iy gives
satisfaction to the party against whom the order Is made; and
also enables an appellate or supervisory Court to keep.the
Tribunals within bounds. A reasoned order is a desirable condition

of judicial disposal".

Putting emphasis on recording of reasons by Administrative
Tribunals in support of the order passed by them, the Supreme“ Coun
observed in S.N. Mukherjee v. Union of India, A 1 R 1990 SC 1984: Giving
of reasons is an essential element of administration of justice. A (lgh} o
reason is, therefore, an indispensable part of a sound system of judicial
review. Reasoned decision is not only tor the purpose of showing tha_t the
citizen is receiving justice. but also a valid discipline for the Tribunal itself.
Therefore, statement of reasons is one of the essentials of justice.”

(Emphasis supplied).

Finality of Decisions : In many statutes, provisions are made for
filing appeals or revisions against the orders passed by Administrative
Tribunals and statutory authorities. For example. under the Bombay
Industrial Relations Acl. 1946, an appeal can be filed before the Industrial
Tribunal against the order passed by the Labour Court: or to the Rent

Control Tribunal against the order passed by the Rent Controller under the

Delhi Rent Control Act, 1958; or to the Income Tax Appellate Tribunal

against the order passed by the Appellate Assistant Commissioner,

lnsgecting Assistant Commissioner or Commissioner under the Income Tax
Ordinance. : : :

But sometimes, provisions have been made in a statute by which the
pyde{s pz_assjed by Administrative Tribunals and other authorities are made
final'. This is known as statutory finality. Such a clause, however, does not
totally exclude the judicia! review of an Administrative action. '

The expression ‘final’ in any statute means that it is final under the

Act anc:] that no appeal or revision is maintainable. This does not, however,
~Mean that such a Clause totally eliminates the jurisdiction of the Civil Court.

Decisions of Tribunals and Judicial Review
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power of judiclal review of High Couns and the Supreme Court ig
recognised by the Constitution and the same cannot be taken away by an

statute; and if the Tribunal has acted without jurisdiction, or has ﬂuﬁa tg
exercise jurisdiction vested In It, or if the order passed b'y the Tribunal Is
arbitrary, perverse or mala fide, or it has not observed the principles of
natural justice, or there Is an error apparent on the face of the record, or the
order is ultra vires the Act, or there is no evidence In support of the order
or the order is based on irrelevant considerations, or where the findinas
recorded are conflicting and Inconsistent, or grave injustice Is perpetuated
by the order passed by the Tribunal or the order Is such that no reasonable

man would have made it, the same can be set aside by th
‘ . ' ! e High
by the Supreme Court, y ig. Court or

At the same time, it must be borne in mind that the wer
High Courts and the Supreme Court under the Constitutlor?o‘ of Ir?dg g:g
extr.el‘nely limited and they will be reluctant to interfere with or disturb the
decisions of specially constitutes authorities and Tribunals under a statute
on the ground that the evidence was inadequate or insufficient, or that
detailed reasons were not given. The Supreme Court and High Courts are

not Courts of appeal and revision over the decisions of Administrative
Tribunals

In Halsbury's Laws of England, the law has been summarised thus:

"Where the proceedings are regular on their face and the inferior
Tribunal had jurisdiction, the superior Court will not grant the order of
certiorari on the ground that the inferior Tribunal had misconceived a
-point of law. When the inferior Tribunal has jurisdiction to decide a
matter, it cannot. merely because it incidentally misconstrues a
statute. or admits illegal evidence, or reject legal evidence, or
misdirects itself as to the weight of evidence, or convicts without
evidence be deemed to exceed or abuse its jurisdiction.”

Review of Decisions : There is no inherent power of review with any
authority and the said power can be exercised only if it is conferred by the
relevant statute. As a general rule, an Administrative Tribunal becomes
~ functus officio (ceases to have control over the matter) as soon as it makgs
an order and thereafter cannot review its decision unless the said power is
conferred on it by a statute, and the decision must stand unless and until it
is set aside by the appellate or revisional authority or by the competent
.Court. : " '

Review is not a re-hearing of the matter on merits. Maybe, the Court
might not be right in refusing relief in the ‘firsg round’, but when once the
order is passed by the Court, a review thereot ‘must be subject to the rules
- of the same-and cannot be lightly entertained". "A review of a judgment is a
- serious step and reluctant resort to this-is proper only where a glaring
omission or patent mistake or like grave error has crept in earlier by judicial
fallibility. A mere repetition through different Counsel of old and overruled
arguments, a-second trip over Ineffectually covered grm_lrr'\jd or m;ng'
mistakes of inconsequential import are obwously insufficlent. The very str
need for compliance with these factors is the rationale behind the insistence
of Counsel's certificate which should be a routine affair or a habitual step. It
is  neither fairness to the Court which decided nor awareness of the

Scanned with CamScanner




0

92 Administrative Tribunals

' at with & huge back-log of dockets waiti
blic time lost what with a huge pack log 0 . ng in
Phrgc'gggu%u for disposal, for Counsel to “Issue easy certificates fo,
entertainment of review and fight over again the same. battle which haq

been fought and lost. A1 R 1875 SC 1500.

According to the case of Moonda v. The State, P L D 1961 Lah, 33,
"If the Supreme Court errs and manned by human beings as it is by no
means impossible that it may sometimes err-no one can evade carrying out
its orders on the ground that they could not have been intended to
given. The remedy In cases in which the Supreme Court is believed to hayg
committed an error. in review of judgment by that Court itself, or the
correction of the error by the law-maker." = -~ 4 B

The Court will not review -findings' of fact which fin,dlng's_'ﬁwere

recorded after hearing full arguments and on a consideration of the entirg

evidence and the ‘reasons ‘given by the 'High Court, there being no
- allegation that any material fact which was apparent on the.record escaped
- the notice of the Court. P L D 1956 FC 50. R

"To permit a review on the ground of incorrectness would ‘amount to
granting the Court the jurisdiction to hear appeals against its own
judgments or ‘perhaps a jurisdiction to one Bench of the Court ' to_hear
appeals against other Benches; and that surely is not the scope of review
jurisdiction. No mistake in a considered conclusion, whatever the extent of
that mistake can be a ground for the exercise of review jurisdiction. On a
- proper consideration it will be found that the principle underlying the
limitations mentioned in O. XLVII, r. 1., CPC are implicit in the nature of
review jurisdiction. While | would prefer not to accept those limitations as if
they placed any technical obstruction in the exercise of the review
jurisdiction of this Court, | would accept that they embody the principles on
which this Court would act in the exercise of such jurisdiction. It is not

because a conclusion is wrong but because something obvious has been:

overlooked, some important aspect of the matter has not been considered,
that a review petition will lie. It is a remedy to be used only in exceptional
.circumstances.” (Per Kaikaus, J). P L D 1962 SC 335; DLR 1962 SC 276.

__This, however, does not mean that in absence of any statutory
provision, the Administrative Tribunal is powerless. In fact the Administrative -

Tribunal possesses those powers which are inherent -in every judicial
Tribunal. Thus, it can reopen ex parte proceedings, if the decision is arrived
at without issuing notice to the party affected or on the ground that it had

committed a mistake in overlooking the change in the law which had taken.

place before passing the order or to prevent miscarriage of justice or to
correct grave and palpable errors committed by it or what the principles of
natural justice required itto do. A I R 1963 SC 1909 S

It is submitted that the following observations of Chinnabpa Reddy,

J. In A.T. Sharam v. A.P. Sharma, A | R 1979 SC 104 lay down correct law

on the point. After referring the well-know ' ; : 9
SC 393 His Lordship Obsegrved: g own decision in Shivdeo \?mgh, 197

"No power vests in a High Court to review its own judgment in

criminal cases except to correct clerical
| errors or by a judgment
passed on appeal in cases in which an appeal to thatyCou]n "gse" Is
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allowed as by Sec. 411-A of the Code of .
1961 Lah. 333. Criminal Procedure.”" P L D

"....can lie only when alleged error Is an evident error which can be
established without elaborate arguments”. 19786 S C M R 367."

"A review Is a proceeding which exists by virtue of Statute. It Is In the
nature of a new trial of the issue previously tried between the parties
The cause of action being brought into Court again for trial by a new
petition. The proceeding In some respect resembles a writ of error
and also a new trial..." N L R 1981 Civil 113. P

Review means Judicial re-examination or reconsideration of matter...

The power of review under Article 203-E (9) of the Constitution of Pakistan -

has been granted in a very wide and absolute terms, “the Court shall have

power to review any decision given or order made by it". Thus a decision

given before 13.4.1981 or after that could be competently reviewed by
Federal Shariat Court. P L D 1983 Fed. Sh. Court 255.

With reference to Black's Law Dictionary it has been held that the
import of the word review is to-re-examine judicially. A re-consideration;
second view or examination; revision; consideration for purposes of
correction. P L D 1984 Lah 204. it i, b G

“The scope of review.is very limited it is not a substitute for appeal.
The application for review lies if a party discovers a new and important
matter or evidence which, after the exercise of due diligence, was not within
his knowledge -or could not be produced by him at the time when the
decree was passed-or order made, or on account of some mistake or.efror
apparent on the face of the record, or for any other sufficient reason.” 1970
PLC208. . ool rmeno i |

Doctrine of - res . judicata: The principles of res’ judicata and
constructive . res - judicata ,embodied in.'Sec. 11 of the, CPC are not
exhaustive. The said principles are constructively applied to cases where a
party could- and should “have agitated the Issue in a former sutt,. He.is
estopped from agitating the same in a'later suit if he had_ not raised it in the
former. P L D 1967 Dac. 384; DLR 1965 Dac/373. ' - :

The general principles of res  been not appticapk _
the followingg situations. In departmental proceeding PLD 1962 Kar. {6% ,
when a decision. in. the previous.procéedlng'vgas”n’qt inter parties P
1963 Lah. 566. Rehabilitation Authority not being a Court the principle is -

Udicata has been held not applicable in

ble P L' D 1965 Lah. 580. While it was made applicable to-writ -

hirk Ly ‘ ’ - P'L ' 03.::In- insolvency"
ition P L D 1965 SC 254; P L D 1967 Dac. 303..7n ¥
gso'cegdif{QS'P'-L D 1962 Lah. 106. The minority.of the deferidant at the time
of prior decision P L D- 1962 Pesh. 17;1,..The_.,,PJ’QVIOUS.iUdgm,Bn{'mone. :
same cause lof action is bindirig on the parties Wb?},h!?[,‘,t‘@ﬁ?{ﬂ‘% 1S w g |
orright. P L D.1961Dac:828. 710 0" © * - ol sl
"It is basi¢:principle of Law that the decision by;a Tribunal/Court Is

Y

i

risdiction and a decision by any . - ' "

operative onlyif.the Court or Tribunal had ju o in the eye of law.” -

- Y Y i raget B i3 a0 o f ; pedi b 0. iq
. Court, howhighsoever, without jurisdiction is o deciSioR J
~ PLD 1965 Pgesh. 149; DLR 19]66 W.p. 57. Also ggg,msgqpng.unde’r thé |
same title. - o1t STl R ity e ERR
» ; . Y, ' \ > . ~ i h eo' 48
" The doctrine of res judlicata is embodied m_d g«gg‘n "1‘ gd%{':hg scOdbbject-
Civil RfOCEdL'lre,:190.8..,|.t_"m‘earis‘,that:|f an issue h ’ o
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matter of the previous sult and had boen ralsed, trled and decideq

competent Court havin jurisdiction to try the sult, the same Issue Cﬂnna |
thereafter be ralsed, trled or decided by any Court between the Bamm o]
parties in a subsequent sult. 0 |

Though Section 11 of the Code speaks about civil suits only, g
general principles underlying the doctrine of res judicata applies ever, to
Administrative adjudication. Thus, an award pronounced by the lndumﬂal
Tribunal operates as res. judicata between the same partles ang the
Payment of Wages Au(horltz has no Jurisdiction to entertain the gqy
question again, A I R 1961 SC 11986, or if in an earlier case, the Laboy
Court had decided that A was not a ‘workman’ within the meaning of the
Industrial. Relations Ordinance, 1969 it operates as res Judicata |,
subsequent proceedings. (1975) 4 SCC 690. In Pondurang (1976) 45 ¢
690, the Supreme Court observed: ,K ‘

'‘The doctrine of res judicata, Is a wholesome one which g
appiicable not merely to matters governed by the provisions of the
Code of Civil Procedure but to all litigations. It proceeds on the
principle that there should be no unnecessary litigation ang
whatever claims and defences are open to parties should all be pyt
forward at the same time provided no confusion Is likely to arise by
so putting forward all such claims®. ¢

It is submitted that the view taken by Gajendragadkar, J. (as he then
was) in case of Trichinopoly Mills v. Worker's Union is correct. In that case,

His Lordship observed: '

"It is not denied that the principles of res judicata cannot be strictly
involved in the decisions of such points though it is equally true that
Industrial Tribunals would not be justified in changing the amounts
of rehabilitation from year to year without sufficient cause.”

According to the case of Behar Jan Nessa v. Sajid Ali, P L D 1956
Dac. 1: P L. R 1953 Dac. 262, dispute/issue/matter finally decided. Also
see Section 11, Civil Procedure Code. A matter which has been finally
adjudicated upon by a competent Court between the same parties cannot
be reagitated on the principle of Res Judicata. The principle is based on the
“need of giving a finality to judicial proceedings. . '

- . "Therefore, the Court dealing with a pre-emption proceeding has
 jurisdiction to decide the question about the nature of the holding and s0

‘his decision in the pre-emption case will be res judicata in view of the
provision in Explanation IV of Sec. 11 of the Code of Civil Procedure.”

-, "..a consent decree come in between the parties in a previous sult
.touching matters - substantially and directly in issue between them is res
judicata, The consent decree has to all intents and purposes the sam
effect for purposes of res judicata as a decree passed per invitum and this .
 notwithstanding the words in Section 11 of the Code of Civil Procedure ‘has
_been heard and finally decided’. P L D 1956 Lah. 760.

. "A final judicial decision of a Court of competent juris onc?
licial etent jurisdiction,
pro?ounced between parties litigant, cannot be 'COrgradlct]ed by any oné.
against any other of such parties, in any 'subsequent litigation betW“".‘rg

| :gr:e paﬁies, respécting the same subject-matter." P L D 1979 SC (A
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"Where previous suit was not decided on merit '
| : s and only plaint w.
rejected without determining amount of deficient Court-fee, plgir?tiﬂ wouellcs!‘
not be preqludeq from presenting fresh plaint in respect of same cause of
action provided right of action was not barred by anylaw". 1989 SC MR 58.

"It the party against whom an issue had been decided could have
gone in appeal and did not do so, then it would be estopped to challenge
the decision on that issue. But if, on the other hand, it could not have gone
in appeal for the reason that the final judgment was in its favour, then the

decision on the issue would not operate as res judicata”. P L D 1975 Lah.
1463.

"....principles of: Principles of res judicata applies in all the cases of

punitive detention but does not, apply to cases of preventive detention".
PLD 1987 AJ&K 29. ¥ P

~ Inspite of the fact that the person impleaded is the same, a decision
given in one suit cannot be res judicata in the other suit, because the title

under which the person was litigating was not the same. P L D 1960 Lah.
261; P LR 1960 (2) 781.

“The question as to when 'an adjudication between the parties
arrayed on the same side, such as the co-defendants, may be res judicata
has been the subject-matter of illuminating discussion in several authorities.
It has been unanimously held, for that reason it may be said that it is now a
settled law, that such an adjudication will operate as res judicata only if all
the following conditions are satisfied:- (1) there must be a conflict of interest
between the defendants concerned, (2) it must be necessary to decide the
conflict in order to give the relief which the plaintiff claims, (3) the question

" between the defendants must be finally decided, and (4) the co-defendants
‘were necessary or proper.parties in the former suit. To these | will add a fifth

condition, namely, that the adjudication is incorporated in the decree,
because | have already stated, it is only the decree which confers a right of
appeal on an aggrieved person and not the judgment.” P.L D 1958 Pesh.
213; P L D 1963 Pesh. 199.

The maxim is that no one shall be vexed twice over the same matter
which presupposes that the issue has been fairly and finally tried and
decided in a former suit, which was independent of the proceedings in
which the same mattér is again in dispute. The essence of the rule is that
the two suits should be so independent of each other that the trial of one .
cannot be confused with the trial of the other. P L D 1959 Dac. 316; DLR.
1958 Dac. 621. | - - r

»..although by and large the principle of ‘res judicata is also

- applicable to writ petitions, with a view to conclude litigation and impart
~ finality to adjudication it cannot

be invoked in the instant case.” P L D 1967
S Jerit | xim-based on the principle
" Res judicata pro veritate accipitur. A maximbased on the princ
that a judicial decision is binding until reversed by a Superior Court. It

- means "A thing adjudicated is received as the truth”. .

im ‘res i i iitur’ is N Iessapplicableto
- The maximn ‘res judicata pro veritate accipitur 1SN0
criminal than to civil proceedings. P L D 1857 SC. (Ind.) |1P %scqeggfeMid:
13 of the Constitution of Pakistan, Section 403, Crimina Cod

and Section 26, General Clauses Act.
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' ative Tribunals: Whe
Admlnlstrof supreme Court and High Courts
The question, 1 I subordinate Courts and info,

- lar binding effect over ail 5u . and infy
?r?ggn::‘fw?ﬂflmhe terrltorl%s in relation to which It exercises Jurisdiction,

Generally, ev

jes to judgments of a
s app! Colun in the country, t
ke the Supreme Court, the High Court, over gpy

the State. Moreover, , '
above writ jurisdiction, has also.supervisory jurisdiction over all subordingg
Courts and Inferior Tribunals within the territorles In relation to which y

n. Therefore, If any Administrative Tribunal acts

exercises its jurisdictio ’
without jurisdicj;tlon,'excaeds lts power or seeks to transgress the law ajg
down by the High Coun, the High Court can certainly inter fere with thg

High Court. Again, as the Supreme

This question directly arose in the Supreme Court in the case of East
India Commercial Co. Ltd. v. Collector of Customs, A | R 1962 SC 1893, |,
that case, prockedings had been initiated by the Collector of Customs
against the petitioner company on the allegations that it had violated the
conditions of licence and illegally disposed- of goods and thereby
committed an offence. The High Court confirmed the order of acquittal
passed by the trial Court holding that it cannot be said that "a condition of
the Jicence amounted to an order under the Act" and therefore, no offence
was committed by the company. The High Court also passed an order
directing the seized goods to be’ sold and the sale proceeds to be
deposited in the Court. After those proceedings, a notice was issued by the
Collector on the company to show cause why the amount should not be
confiscated and the penalty should not be imposed. It was contended by
the company that when once the High Court had decided that the breach of
a condition of the licence cannot be said to be a breach of order, the

My

herefore, arises whether the law declared bYaHh

en In the absence of specific provision, the gan.:.

he High Court is the apex Coyrt ‘n» .

. Whether bound by _deéiﬂ&’n"-“

Collector had no jurisdiction to issue the show cause natice. It was

submitted that the decision of a High Court on a point Is binding on al
subordinate Courts and inferior Tribunals within its territorial jurisdiction ar

the notice was, therefore, required to be quashed. Upholding the contention
and quashing the show cause notice, the majority, A | R 1962 SC 1893,

“This raises the question whether an Administrative Tribunal ca"
ignore the law declared by the highest Court in th: |S:ate and initiaté
g:osceedmgs in direct. violation of the law so declared. Under Artic

the ec‘,’f,’y High Court shall be a Court of record and shall have

the powers of such a Court including the power to_punish
orders pt of itself. Under Article 226, it has a plenary power to S8%°
v ti)]re :erti for the enforcement of the fundamental rights and '
appropriate ga'me to ary person ot authority, including in-
ChPlopriate cases. any Government, within Its territorial jurisdictoy
cle 227 it has jurisdiction overall Courts and TP ¢

i ~ th . :
% . fxgggolll)te thae territories in relation to which it exercises jurisdictio®
nomalous to suggest that a Tribunal over which thé

High Court
A urt has superintendence can ignore the law declared Y s

~ourt and start Proceedings in direct violation of it. If a Tf“?“"d o
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do so, all the subordinate Courts can equally do so, for there Is no
speclfic provision, Just like In the case of Supromo‘Céurt making the
law declared by the High Court binding on all subordinate Courts. It
Is Implicit In the power of supervision conferred on a supcrior
Tribunal that all the Tribunals subject to its supervlslon should
conform to the law laid down by it. Such obedience would also be
conducive to their smooth working, otherwise, there would be
confusion in the administration of law and respect for law would
irretrievably suffer. We, therefore, hold that the law declared by the
highest Court In the State is binding on authorities or Tribunals under
its superintendence, and that they cannot ignore. it either in initiating
a proceeding or deciding on the rights involved in such proceeding”.
AlR 1984 SC 898.

Limitations:

Many complaints had been made by people against the working of
Administrative Tribunals to the Franks Committee: -

(1) Sometimes, there is no appeal against the Tribunal's decision,
e.g. Rent Tribunal. Tremendous power, which can ruin a
person’s life, has been put into the. hands of three men. Yet
there is no higher Court in which their decisions can be rested.

(2) The three on the Bench of the Tribunal need have no proper
legal qualifigations. A Court of no appeal has been put into the
hands of men who are generally neither qualified lawyers,
Magistrates nor Judges. , :

(3) There is no evidence on oath, and therefore there can be no -
proper cross-examination as in a Court of law. Statements are
made on both sides, but the time-honoured method of getting

to the truth cannot be used. : :

(4) Procedure is as the Tribunal shall determine. No rules have
been laid down as to the procedure at a Tribunal hearing.

Witnesses may be heard or not heard at their pleasure.

Though, the aforesaid complaints are against the Rent Tribunals,
they were present in all Tribunals. ‘
~ Franks Committee

hittee was appointed by the Lord Chancellor under
e et Sl i yto consider and make

li Frank ;
the ..Chairmanship _of  Sir . Ofher and working of Administrative

recommendations of the Constitution
Tribunals in England. The Committee submitted its report in 1957 and made

the following recommendations:

(1) Chalrman of Tribunals should be appointed and removed by

the Lord Chancellor, members should be appointed by the
Councll and removed by the Lord Chancellor.
(2) Chairmen should ordinarily have I?gal qualifi
always In the case of appellate Tribunals. -
d be reviewed by

(3) Remuneration for service on Tribunals shoul
the Councll on Tribunals.

cations and
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" Administrative Tribunals

) mmon principle
. each Tribunal, based on cor | S by
(@) f S i‘t’ggc:grﬁ;%eds. should be formulated by the Counci),

The citizen should be helped to know in good time the cagq ha

will have to meet. | .
(6) Hearings should be In _publlc. except only in c'ases InVo.lwng

public  security. () Intimate pers?na hor financig|
circumstances or (iff) professional reputation, where there |5 a

preliminary investigation.

Legal representation should always be allowed, save only in
most exceptional circumstances. In the case of Nationg)
Insurance Tribunals the Committge were content to make legg).
representation subject to the Chairman’s consent.

(8) Tribunals should have power to take evidence on oath, to
subpoena witnesses, and to award.costs. Parties should be

free to question witnesses directly. .

(9) Decisions should be reasoned, as full_ as possible, _anq made
available to the parties in writing. Final Appellate Tribunals
should publish and circulate selected decisions.

(10) There should be a right of appeal on fact, law and merits to an
Appellate Tribunal, except where the lower Tribunal is

exceptionally strong. . . a
(11) There should also be an appeal on a point of law to the
Courts; and judicial control by the remedies of certiorari,
prohibition and mandamus should never be barred by statute.

(12) The Council should advise, and -report quickly, on the
application of all these principles to the various Tribunals, and
should advise on any proposal to establish a new Tribunal. - =

Griffith and Street have included: i

(13) 'Adjudications‘of law and fact in which no policy quéstion is
,-mvol_vgd should not be carried out by Ministers themselves or
by civil servants in the Minister's name. - ‘

(14) The personnel of Tribunals deciding issues of law or fact of
applymg standards should be independent of the departments
with which their functions are connected. - |

(15) The personnel should enjoy security of tenure and vadeq'UaCV

gf ‘t'remdneration essential ‘to the proper discharge of their
uties. ., i, B T e Y s i e

(7)

(16) At least one member-of the Tribunal should be a lawyer if the

. Questions of fact and law arise: one member may have expert

- knowledge where such knowléd 18 Wou Y o :
di ion. , ould to guide
discretion-and apply standards. 9 . be helpful og

(17) An_appeliate system should be provic '
xend 5 e I D€ provided so that  thosé
ag_gneved by an adjudication may go to higher Tribunal and
Hlimately matters of law should reach the Court, |
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