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Art = 427

Agreement [o give evidence of admission. Where the
¢ an admission as evidence

admissibility.-‘
3. Conditional admission. Where an admj
qdition is not fulfilled, the admission cannot be admitted in evidence to prove

- fiability of the maker. Where A contracted to sell his property to B, later on Apby a
C jetter requested B to relieve him of his obligation under the contract of sale and
- acce 100":‘13‘3'{53“0"- B in his reply. mar.ke.d “without prejudice” offered to accept
- ompensation 'f thf amount was paid within 48 hours. It was held that the words
wyithout prejudice™ were intended by B to convey that if the offer was not accepted,

o further use of_ the foer“in his letter was to be made and that therefore the letter °
"~ could not be admitted in evidence under this Article.

. parties to the suit agree to
in the case there can be no objectiongto its

ssion is made conditionally and the

4. Admission fn arbitration proceedings. An admission before an arbitrator

| or panchayat is admlsslple i.n evidence. It is for the Court dealing with the facts to

| gttach whatever welg_ht_lt thinks proper to such an admission. This Article does not ]
 gpply to such an admission.” 8,

. 37. Confession caused by inducement, threat or promise, when
jrrelevant in criminal proceeding. A confession made by an accused

| person is irrelevant in a criminal proceeding, if the making of the

' confession appears to the Court to have been caused by any

' inducement, threat or promise having inference to the charge against

‘the -accused person, proceeding from a person in authority and
sufficient, in the opinion of the Court, to give the accused person

' grounds which would appear to him reasonable for supposing that by |
| making it he would gain any advantage or avoid any evil of a temporal

' nature in reference to the proceeding against him.

Evidence Act, 1872. Article 37 is exact reproduction of section 24 of the Act.

Synopsis °
1l Scopeand'bb'ject. 9. “Proceeding from a person in
- 2. Confession--what is. authority”. - .
3. “*Made by an accused.” 10. Person [n.a}:thonty-—whq is.
4. Confession must be voluntary. 1. Admissn_blhty of confes§10n.
3. Confession * under police 12. Confession before Magistrate.
restraint, 13. Duty of Judge. ‘
8. “Appears to the Court.” : 14. Admissibility of oral testimony
. Inducement, threat or promise. of Magistrate.
8. Confession - made in hope of 15. Confession to' be taken as a
. bardon or prbmise, whole.

5 AIR 1930 Sind 10,
s QIR 1959 All. 440=ILR 1949 All. 735 (DB).
* AIR 1954 Magh, B 53,
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s himself to be guilty of the offence charged, and discloses the

28 . &%ﬁ._onmmm of the act or the share and participation iZmr he had in it.'e

g 21. wmn.n_nﬁ% ooswommmoafm . | a%a%. ion and confession—distinction. The term “admission™ is a term of wider
16. Burden wnvnx“c.n of confession. _c___a.om lis. AdmisSt d it can be used to indicate “confessions™ also.” But there is a clear
17. Evidentiary va f confession. 22. Retracte nos?m&ozrg . sration an een an admission and a confession. “Confession™ does not include a
18. Corrobor -.c.oﬂ_%o.:,nmmmo? voBconn_on . :a....,. &ﬁn%n betw aamission, which falls short of being an admission of guilt.’” In
._.w. Wy”ﬂ%ﬁ%&&&o? 2 M“M”M“MNQ value of nosm..mmmo: ,. W%munc_mmﬂ_wm\:_.m: between a confession and an admission a simple test can be

(< . 1

20. 4 10

o the statement by itself is sufficient to prove the guilt of the maker, it is a
cr Qanun-e-Shahadat, confessions are jied If

treay - "If on the other hand, the statement falls short of it, it amounts to an
¢ scheme of the Order confessions are i &, %ﬁ%m%

1. Scope and object. Und Ry # , wWhere there is direct admission of guilt, it is not possible to treat the
Primy sesjon -

species of admission and under th

e ; o iction can be based on the statement alone i
. the category of admissions, Arg. 3 . miss admission. Where convic . ¢ ent alone it
facie as relevant or ua;_ua_macﬂnmn: they are not relevant or provab|e >qu. MN 5 m%wana amwu and where some supplementary evidence is needed to authorise 2
peovide the Ci e i the operation of Arts. 37, 38, 39. o an admission.” |

.hNﬁaﬂm e mi ictiofh

and are intended to excly ) ] It necessary. A confession is an admission of facts as well as
The provisions of Art uw M_M_ ownwwaﬂ_”os Fausion whith Fulls szrmdo”wmsﬁwma.a \_n.a_..magme\. mﬂ w\.nmsnmanhw. made by an accused person, charged with a crime,
which have been _Bvavm&cw in evidence.!® To attract the provisions of >:5W§E admission © mc& as a confession if he admits having committed the crime, and
of this Article is not admissi .cmmm: ed: () that the confession has been mag, N the H_h_%q be treate iminating facts.! It is a statement which either admits in terms the
following facts need be esta b) that it must appear to the Court that el jicloses other IRCT: lly all facts which constitute the offence. The statement of an
accused person in authority; ( vv eason of any inducement, threa; oinwm_g ffence OF E_um.sa_m w:. ulpatory but which minimises z_m 1t he played in th
has been cansed or o.as:.,& Ewo_mQ. (c) that the mzacnnso:.r threat M“ P Omise ¥ cused which 18 Hokse .mnwnﬁouzamﬂ; a part much less im voﬂ_ma Msﬂm_v% __dz__ _n
vanoomh.:m mHm“ M:WMB.M: ﬂﬁnm%ﬁmn .»w&:& the accused person, and m%a”_” “m.%nn %mrw.”_ﬁmw%ﬁ%% others named by him is a no:mummm_o:.u Where an Mn_.."o:mnww_
ﬂ“._m_.nnaw_”r threat or promise must in the opinion of the Court, be such tha¢ it woul gma%wﬂgwa made before a Magistrate confesses his having given blows by a

ccused in making the confession believed or su inas d, it amounts to a confessional 3
that r..nﬂ%haﬁﬂﬂﬂﬁ““m” gain any advantage or avoid any evil of 5 3_%%%“ dsgger on the bodyofihenaseass n:nm_ozmmgﬁ_ﬂo:r

in reference to the proceedings against him. All these conditions myg Where the accused does not, in so many words, admit his guilt but admits all
EE_.M» _.=._ xist. Therefore the mere fact that a confession is made to a person ihe ingredients required to constitute the offence, his statement amounts to a
s U‘_M:__ insufficient to exclude that confessions from evidence. " nowﬂammoz.‘ Thus the statements made by an accused who was charged with
authority is plainly rceiving stolen property in the course of police investigation, that he had kept it and
would show it to the police and statements made after he took the police to the spot
where it was buried, that he buried it there, are in the nature of 1 confession.’ Where
2 prosecution witness while referring to the information given by the accused.
leading to the recovery of a rifle, also stated that the accused had told him in the
pesence of the Investigating Officer that he (the accused) wiould point out the rifle;

An. 37 would be inapplicable to a case where none of the circumstances
mentioned in the Article exist."?

2. Confession~-what is. The word ‘confession’ is not defined in the Act" It
means an admission of certain facts which constitute an offence, made by a persi
who is charged with the offence which is the subject-matter of the statement. \ Hﬁn
particulars of the offence should be put to the accused and he should admit om
allegations copstituting the offence. A mere plea of guilty entered by the mnn“_ms .,
without referring to any facts constituting the offence ~does not amoun y —
confession.'s ; : .

16. Black’s Law Dictionaj iti
ry, 6th edition, 1993, p. 296.
17. Madh BLJ 1954 HCR 1269. ’

8. 10CrLy, 369 (DB) (Bom.)

5. NLR 1982 ¢, |
. 117=PLD | *
S, 982 Lah. 180

2. PLD _

l 1999 WMW_MM__ A_WWMVZ_..N 1982 Ct. 117=1982 Law Notes 43 (DB}4 Cr.L.J. 471 (FB).

- AIR 1946 . ing i

e _nouw_mv \hu_anamv (Suggesting inference that he .is m_.__m_ci..»_x 1933 Rang. 326
MB 107=195¢ Cr.LJ. 408 (DB). . ,ﬁ

]

60 (F) - m

o ith the
Confession is a voluntary statement made by a person charged _“M_.n; he
commission of a crime or misdemeanor, communicated to another person, W

1982 Law Notes 43 (DB:)+AIR 1959 Al 518=1959

E. AIR 1951 Orissa 168=ILR 1951 Cut. 65=1952 Cri. L.Jour 1743 (FB).
9. AIR 1920 Bom. 270=22 Cri. L Jour 68 (FB),
10. 1968 P.Cr.L.J. 1784 (DB).
I PLD 1952 FC 1=4 DLR 199+ AIR 1965 Bom. 195 (DB).
12 AIR 1936 Lah. 409=37 Cr.LJour 732 (DB),
13 AIR 1939 PC 47=40 Cr.L.J. 364+ AIR 1959 ALl $13. £B).
14 AIR 1952 SC 354+AIR 1956 Madh-B 107 (DB)+35 Mad. 397 (FB)+6 All. 509 (
15, 1988 P.Cr.L.J. 167 (Pesh).
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the latter part of the information 3
evidence*

Admission of guilt must b
and not ambiguous. Where the stat

mounted to 8 confession and wag s
1851, -

clearly made. An uaamm.mmos of guilt shoy
ement of the accusced is not sufficieng A
he was guilty, it is not a ¢ Safession.” Where the effect of the statements
be described as suggesting the inference that the accused committed the
could not be extended 0 show 5.,:__3 accused admitted in terms the
substantially all the facts which 83:88._.:3 offence, the w::n:.a:a ind
taken together did not amount 10 3 confession o.*. the crime.® Where a per
with stealing a mare was asked a long no:ﬁcm:nr n:__,nw:o: by the trying Magig
viz.. whether he had stolen the mare and whether he ha been arrested while qamsw_
it was held that the accused's affirmative answer did not amount to an 5 aaﬁm”w it
i n
guilt.? ; of
Intention 1o admit guilt necessary. A statement in section 164, Criming) p
includes a statement by the accused not amounting to a confession. A C.

. ... . . . ms..
amounts to a confession only if it is made with animus confitendi. A stat anEnMM_
neither with the intention to confess nor amounting to an admission of facts mozn_

which guilt is directly deducible, does not amount to confession.'?

Admission must be expres \ 0
express admission. In a criminal case if an accused keeps silent and does not speak,

would not amount to confession of the guilt on his part. The confession of (he
accused should be in unequivocal terms admitting the confession of the crime." An
admission by conduct such as by signs,'? or by acts as by making of a counterfei
coin is not statement and hence the evidence of witnesses saying that the accuse
made counterfeit coins in their presence is not barred by Art. 37." d

Id b, g

0 shoy, "ﬂw
_m_z a Eam_
Crime, but u
.O‘”.m.o:na a__
_Sa:m:w o.
son Qsanh

Admission of intention to commit offence. Where an offence requires the
existence of dishonest intention, but the accused does not admit such intention, his

admission is not a confession."

Admission should be relating to offence charged. A confession must relate 0
the particular crime with which the accused is charged and admission which is not

connected with the ingredients of the offence charged would not amount 0 2

confession.”

AIR 1958 Mys. 1=ILR 1957 Mys. 81=1958 Cr.L.J. 54 (DB).
AIR 1945 NUC (Punj) 1381, ,
AIR 1960 SC 499 (Reversed AIR 1957 All, 387)+AIR 1939 PC 47+AIR 19525C 354,
AIR 1927 Lah. 650=28 Cr.LJ, 767. .
AIR 1937 Nag. 254=ILR 1937 Na
g. 524=38 Cr.L.J. 648 (DB).
AIR 1954 J & K 19=1954 Cr.L.J, 505 (DB).
AIR 1930 Lah. 84 (DB).
AIR 1931 All 9=32 Cr.L.J. 1006,
AIR 1934 Pat. 65136 Cr.L.J. 447,
15 AIR 1945 Bomn. 152=ILR 1945 Bom, 278=46 Cr.L.J. 541 (DB).

-
? “‘NFQ,\D‘.‘QQ

5. An admission of guilt to be a confession must be 3 ‘

ADMISSIONS 43|

1)

%.w s is not a confession. A confession must either admit in
3an or at any rate substantially all the facts which constitute the
he 0 ences O, " of a gravely incriminating fact even a conclusively
o 7 An 89T ot of tself a confession. A statement that contains self-
ol ain ter cannot amount to a .noi.omm_os. if the exculpatory statement is of
nen™ory M2 if true would negative the offence alleged to be confessed. A
as a whole is of an exculpatory character and in which the
¢ which ™ .11 is not a confession and cannot be used in evidence to prove

¢ But where part of confessional statement is - inculpatory and part
. m___:._ i there i cvidence on record to show that exculpatory part is false, the
¢ the exculpatory part and convict the accused on the basis of the
n of the confession."”
¢ to police. Every statement made to Police by the accused is not
%...aaﬁm statements which are not of an incriminatory nature are admissible.'
n anc > used person states to the police that he was in the company of
never 5ayS that he 83.35«.& the dacoity, the statement does not amount
but is admissible 1n evidence.” A statement to Police regarding the
tod _S__me_“mo 4 by the accused as really belonging to deceased is not a confession

4

ﬂ”“n»__ wﬁ_ammmmo?s

False statement by
false is not 2 confession.

Joint confession. A join
in the eye of Jaw.? ‘

3. “Made by
sccused at the time

accused. A statement of the accused which is relied upon as
It may be admitted in evidence as an admission.’

t confession by more than one accused is no confession

an accused.” Art. 37 refers to a person who- is not only an
when he made a confession, but also to one who becomes an
accused subsequently. The section refers to the status of the person not at the time
«hen he made the confession but when the confession is being considered by the
court and when he is undoubtedly an accused person.} Hence a confession made by a
murderer to a lambardar on his telling him that if he confessed he would help him, is

. not admissible in evidence even though the murderer was not an accused person at

that time but ultimately come to be an accused person.* It follows that even when a
wnfession is made before a report was made to the police and before the person

e R

16, . |

um__w __o; Cr. 789=PLJ 1978 SC 293+PLD 1975 SC I87+AIR 1952 SC 354+AIR 1939 PC47.
AIR _os Lah. 180=NLR 1982 Cr. 117=1982 Law Notes 43(DB).
0 934 Sind 100=35 Cr.L.J. 1332 (DB). ,
i 1942 Pat. 156=43 Cr.L.J. 615 (DB).
" %__ L.J. 128 (DB).
y I8 1937 Mad. 209=38 Cr.L.J. 323.
w Pw __,\_5 299 (FSC).

Bom nwwo Lah. 739=12 DLR WR 34+AIR 1965 Guj. 5 (DB)*AIR 1960 SC 11
‘ >_x._§=§$m Cr.L.J. 651 (Lah). . .

Bom. 270 (FB)+48 Cr.L.J. 651 (DB) (Lah)+AIR 1941 Bom. 50.

25+AIR 1920
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. . ADMISSIONS 433
2 ADMISSIONS gl .
43 [ ?GH A . mostly extracted through E_m:n _===m=2. coercion and torture, it
: g . g 8l f Magistrate to make sure that confessional L
. ffence by others, the confession must | mm_%.q_ den duty 0 B C nal statement of
confessing was accused of an 0 € re e poun f torture at the hands of police. : .
one made by an accused.’ Brdeg (¥ s DO g ot a result © police. Not a single question

L od Jady wa p Magistrate to that effect specially when confession came from the

st be voluntary. In criminal cases great respopgiy g by th were almost equally related to d
:vo:...rnn%h_h”mamv:n_ﬁ”:a:n if the nosﬁn..mm_om _w_.“o_s__mm“._m and :WM ﬁ_ﬂ_f Teyy s mmm* wh_o__m.wsw___ MMMMMM:" of lady unnﬂwna«wnoana to nwmwmﬂwnﬂ Mw”mw%n_m
& “ an e . . : 1 : . A
witin the scope of n__:an_.m,a__n_M:Hﬂ”:_”ﬂMn or promise ?o.:om wwﬁmm_os &3255 %»w% %:.M.MM and torture, thus it could not be made basis of her conviction,'?

o:w or __:_ﬁ

indirectly is the result of ; in : ; : .
e oluntary. Voluntary and true are two differen; mﬁro:a.. i {rou8 . Jurisprudence, 1n order to make a confession reliable, it should

asnot v 1 Betn .
ﬂmﬂw”ﬁ%ﬂwﬁp each of them has its own m_mz_mnmsnn..> noinmeﬁ“: “wa._wﬁ c:%ﬂ?ﬁﬂ% and noton account of any coercion, duress or violence."
voluntary, is admissible in cvidence even though it may be incorrect iy jyq o ich jg qolunta"! y der pressures s inadmissible. When consideri
As against above, a confession, which is not voluntary, is not admissible s, 4 fession - made U7 important factors which should b Brm_ g
may be true, whether a confession is voluntary and true is a question of fag gozw.: it @:3 one of the most 1 % g er i 3 1 nﬁ. en into
be determined keeping in view the attending circumstances of n»o:_a st n%m.uw_o%: is the length on_m_am a::wmé ﬂ . Mnmcmm _imw Sc_uo ice custody
Voluntariness of confession and of g:...m true are totally distinct, Volunty Case, ga_%a \ing the confession. No oubt, no hard an ast qﬂ e can m_ma. down in
relates to its admissibility, while its truth is looked into for the purpose Minegg pefore awa put the Court will have to judge for itself from the intrinsic evidence of

s 0 . e .
its value. Therefore, for proving confession it shall be both voluntary and »H_._ﬂm”zmsw iis 1¢83C - and the surrounding circumstances as to whether such confession

he confessi 15 A confession recorded after seven days of arrest of accused.

Before a confession is taken into consideration, the Court has not gp| 1d be relied upon-

v Lot 16 ion is made after the accused h
satisfied that it was genuinely made, but it has also to be satisfied that it SM ke Mﬁaaia_n in 2aw=“w. awﬁmnh Mo,wm%_w” _mmu e e ,.a_ nmo%hsasﬂmmw
freely and voluntarily.” A confession which is not voluntary cannot be made cwwiﬁ_n in police custody dop 2 to the hospital and the confession was also retracted
conviction.? In order to determine whether confession was voluntary or not m:g%g. { ecessitated his _admission ole.” Similarly a confession made after police custody
circumstances must be subjected to very close, minute and rigid wo::_.sm and _Lﬁ absequentlys i iy nm with m:<vwm:mw==m officer and when it is also
alone probative value of confession could be determined. Voluntariness u“u and consultation of the mnn—mm el
truthfulness of confession could be evaluated on the considerations viz. the character retracted subsequently is not admis .
and duration of custody; as to whether confessor was placed in a position to seek Confession may be presumed to be voluntary. Under the law, a confession must

¢ voluntarily made unless the contrary is proved.” The E.ﬁcimmo:
that a person would not make a confession of his m.EF which will be prejudicial to
yis interest unless some pressure is nxo:&.os him is not wholly correct. A man ir.o
has committed a grave crime, unless he is a confirmed o.m@an_, hardened by his
repeated crimes, feels an overwhelming desire to E_ga.n: J—an_w and share with
some person his terrible secret.?® The fact that a confession 1s more n_mvon:n than
necessary or that it contains more particulars than are required at Eo.um:_n:“m_‘ stage
does not necessarily show that the confession was not voluntary.' Similarly the fact
that an accused person confessed guilt on being asked twice or thrice or did so on
being asked to produice stolen articles, does not mean that the confession was made

asaresult of persuasion.?

advice of his relatives or his lawyers; nature and quantum of proof which was
available umm._i..z confessor before he confessed and whether confessions were
consistent with evidence which was available at the time when confession was
made.? And while the Court is considering this question, the question whether it is
true or false does not arise. It is abhorrent to notions of justice and fair play and is
also dangerous to allow a man to be convicted on the strength of a confession unless
it is made voluntarily and he realises that anything he says may be used against him.”
The Courts look into the facts and surrounding circumstances independently in order
1o ascertain the voluntariness or involuntariness of a confession and any circumstance
giving rise to suspicion as to voluntariness has been regarded as sufficient to rejecta
confession."” Where while recording confession of an accused lady the Magistratt
did not satisfy himself if conditions under which she was con fessing were natural and
sufficient enough to compel her to make a confession and take risk of punishment

e presumed t0 b

12. 1996 MLD 924 (DB).
1. 1992 SCMR 1983.

w. AIR 1950 Mys. 82=ILR 1951 Mys. 239 (DB). "“ AIR 1940 Mad. 136=41 Cr.L.J. 323 (DB).
. PLD 203 SC 704=2004 SCJ 33, . AIR 1953 Hyd. 145= -

! yd. 145=ILR 1951 Hyd. 895=1953 Cr.L.J. 785.
7. 2002 SCJ 26+PLD 1964 SC 598=1965 (1) PSCR 304+PLD 1978 Pesh. 38 (DB)+PLD 1% 16. 1987 P.Cr.LJ. 1773 (DB). <

PLD 1969 Dacca 504 (DB). -
5 »“x 1919 Cal. 11=20 Cr.L.J. 833 (DB).
0. A R 1949 Nag, 405=ILR 1949 Nag. 301=51 Cr.L.J. 224 (DB).
: >_w 1951 HP 1=52 Cr.L.J. 50.
v Lx 1949 Mad. §17=51 Cr.L.J. 8 (DB).
R 1960 Cal. 519 (DB).

Lah. 167 (DB)+AIR 1958 Pat. 166 (DB)+AIR 1960 Mys. 199 (DB).
8. PLD 1986 Quetta 193 (DB).
9, 2002 P,Cr. L.J. 1631=2002 AC 435 (DB).
10. PLD 1958 Dacca 75=9 DLR 511 (DB)+AIR 1956 SC 217.
11, PLD 1984 Lah. 115=PLJ 1984 Cr.C. 230=NLR 1984 Cr. 18=1984 Law N
J&K 11 {DB).

otes 46+AIR 198

N
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ADMISSIONS

ol . lAng,
) \ istrate. Where a confession was duly p,

Confession recorded by Mag formalitics, and he purports 3< -

. oo all the : t hay
”rmzﬁnanwﬁ .mwm,ﬂ,“”maw and to have recorded it after being s e g fieg
imsc

> Satig

0 wmn_mmna
hat it was YO 8 funtary." But that does not mean that all confeggi - the
u..nmowm:nm:ww _m_,..ﬁ_“m“ﬂwﬁwmw are reliable n<an.=on._. iro__.n the memm:msw_whwra:_g
Tee utions to satisfy himself that En.nozmnmm_o: ,_ﬂsm vo ﬁ:BQ. long deloag k i/
preca d in police custody coupled with the fact that on the very first occasion ,h_x
MMn“MM called by the Magistrate. he denied _5<m=m.no_._.u3§oa any offence =03 o
doubt about the voluntary character of the confession. e

Where Magistrate has not complied s:_ﬂr uh\__ ﬁﬂ formalities, =_.n COnfegsi,
made to him is not reliable. Thus where d_n ! mw_w 88*. had not informeg 5:
appellant that he would not _wn sent back to pwn Mwm % y of the police anqg :ﬁsm
would be sent to the judicial lock-up, it wou e ox.qu_:o_« doubtful jf the
confession was voluntary, and was not made under duress.® The question wheiher
confession is voluntary of not is always a question of muﬁ.. and there is no ryle of lan
that if a certain period is not grven for E.nnn:o: that by itself would be sufficient 1
rule out the confession. But at the same time, all :6, ?nﬂo.qm and all the circumstances
of the case, including the important factor of :5. time given for reflection, mug ke
considered before deciding whether the Court 1s mB._m:nn_ that in its opinion the
impression caused by any inducement, threat or promise has been fully removed g

provided in Art. 417

#Tests of voluntariness of confession. It must be established that a confession is
voluntary and also that it is true. For the purpose of establishing its truth it is
necessary to examine the confession and compare it with the rest of the prosecution
evidence and the probabilities of the case.! But whether a confessional statement was
voluntarily made or not is essentially a question of fact. In ascertaining the voluntary

ana aw X

nature of the statement, attending circumstances must be subjected to very close,”

minute and rigid scrutiny.” Different tests will have to be applied to different sets of
facts. The tests evolved by constant process of judicial thinking are important. Butin
the very nature of things there can be no rigidity about them. What test is best
applicable to a given set of facts is for the judge of fact to decide." It has been held
that the fact that confessional statement discloses minute details of occurrence and
gives details of sensitive and delicate facts which could be in knowledge only of
confessing accused, would be sufficient proof of voluntary nature of confession."

AIR 1951 Kut. 92=1952 Cr.LJ. 10.

10 Cr.LJ. 125 (DB) (Cal)+AIR 1947 Oudh 95 (DB)+AIR 1922 Oudh 302 (DB)-
AIR 1954 Sau 39=1954 Cr.L.J. 561 (DB).

1984 P.Cr.LJ. 2727 (DB)+1984 P.C o1 (OB).
AIR 1957SC 937, r.L.J. 2690 (DB)+PLD 1964 Pesh. | (

AIR 1957 SC 637=1957 SCR 953=ILR 1957 Punj 1602.

1986 P.Cr.L.J. 1153PLJ 1986 Cr.C. 371-NLR 1986 Cr. 599-KLR 1986 Cr.C. 322 (0%
AIR 1960 Mys. 199 (DB), —

NLR 1993 Cr. 672=1993 P, Cr. L.J. 1403 (SAC).

—oomNowmREw

——

iness of confession. Voluntary or involuntary nature of a
o of «.&E_Bm Hmza ncow_ﬂmcam of both fact and law." The accused must be free
p time when his confession is recorded and should not be
the police."" Article 37 does not require strict proof that the
sulted from inducement, threat or promise, but that does not mean
o has _‘ns declare the confession irrelevant even if :._nz.w is no material to
e Court €4 onfession Was not .<o_==SQ._. It is sufficient to exclude a

rt. 37 if there are circumstances E:n: afford a well-grounded
nfession was not voluntary.'s But inference would be drawn that

0 ? ;
re that the € ry in nature when there is nothing on record to the contrary.'®

volunta
on to prove thata confession was made without threats or
If an accused person challenges a confession as
e o 1N - on him to displace the presumption which arises under Art.
sion was duly recorded.'® Where the accused alleged that the
rted from him by giving .:_3 a beating by the police _u..: there
confession = marks of injuries on his body to prove that allegation, the

yere 10 1Y 1d be held to be voluntary.” :

; j confession. Where the accused in his statement
Plea as 10 -E%N_ﬁﬁmhﬂm m.d\a _&\. had written the confession under duress and
w_,.ﬁ. :._o inducement offered. It was held that .o_swmmo: on the part of
t fatal as an accused person was 2:&3 to raise a plea at the stage of
prised 03 :Mﬁ basis of proved facts though he might have not raised such plea in

wguments % der S. 342, Cr.P.C2

e le, if b {uded from evidence. A
ion not falling under this Article, if may be exciuded J} ;

ns_ammew”mw_wﬁ u_.nom%_w hit by Art. 37 may yet be not <o—..._=SQ. _.mm n“n ﬂw_ﬁ “M “ww
Judge to determine whether it is admissible.! If a no_:,nmm_o.: is not vo %: Qm i
wider sense of the term, exhypothesi a person who made i, ma =o~= o so | mwmnm
desire to tell the truth. This fact introduces an element of suspicion. w%nnw_ el
are proved which suggest that inducement of some kind, although outside m e i
of At, 37 was in fact given, a Court may well refuse to accept the coniessio
true.?

Confession true but not voluntary. Where 5.0 mou*.nmmmou is not Monc.as_.w%”w_
fre¢ the fact that it is trye cannot make it admissible.> Thus a coniession

—

the Eamonc:

1. AIR 1936 Cal. 227=37 Cr.L.J. 676=63 Cal. 1089 (DB).
13. AIR 1948 Nag, 344=ILR 1948 Nag. 147=49 Cr.L.J. 561 (DB).
4. PLD 2002 Kar. 530. -
AIR 1947 Pat. 305=25 Pat. 612 (DB).
2003 SD 180=2003 YLR 263 (FSC). 41(DB)
AIR 1951 Orissa 168 (FB)+AIR 1951 HP 82+AIR 1958 Pat. 166 (DB)+36 Pat. | ;
i PLD 1962 Pesh. 91 (DB)=APR 1962 WP 103.
- PLD 1967 Kar. 233.
: 1989 P.Cr.L.J. 574 (FB).
i AIR 1936 Cal, 227=37 Cr.L.J. 676=63 Cal. 1089 (DB).
3

w.x 1936 Cal, 316=37 Cr.L.J. 775=63 Cal. 1053 (DB).
" 35w LR 14 (DB).
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3% (Any,

; : : 1) :
: 4 -
. one of the prosccution WItnesses in the N i nce that the confession was i 3

accused charged with Baanmnﬂocm police in the village and after they MH_MS% of | ould jead tO the _M__NM pressure it is irrclevant u:mma_muw ﬁsnmé_.: e
e Yol .umn_... _w_.mﬂmﬂ__hn as it 1s possible that it was induced by fear Sarteg e _.Mas is nmcmma.ﬂcw“pnse be looked into for the purpose of m:&MM :\ o.xoﬂr.an.a
investiganion 15 O voluntary statement.? or gy fess¥ and it cannio ; any intrinsic
nu._.w.&nu. tions. It cannot be called a free and ry .r her %a n,__%ﬂ.”w.;: fulness in it.¥ Where accused persons making confession remained

; - confession made under mistake. A confession otherwise | i %aa_nn 0 04y maintaining that they ru.a been tutored by police, appeared to be

Voluntary €0 imply because the accused person on his own cn:nﬂ Untary & hice CUSI Y humb-mark on confessional statement but confession made by

0 S 1r . .
does not cease o ben e thy a%aﬂn by the be the result of some tutoring emanating from some person familiar

ing himself'* ;
iy would be the only may of saving . e 410

1o confess his guilt woul \ i are . : : ;
/ . confession made in sclf-interest. Where a voluntary confegs; i %aww%maasz of law; and &Mﬂ%wﬁ%aﬂwm “_um__ﬁ_hw m..%omnamr._:m Mos?mm_o? The
.15%0&% consequences of other criminal acts, the confession & 2 will 5+ had 10 Eocu:ﬁr dwherh i qen% ed as not made
made to avoid the imitted in evi Jence N is ny a%mm_._ s A statement by the accused when he was entirely under %.n influence of
involuntary and may be admi ‘ soluntar! <.nw tigating Sub-Inspector who undoubtedly had offered him inducement to
Late retraction of confession. The circumstance that the confessigy Vi he thet 5”“6::? to a confession which is irrelevant under the provisions of this
s L 8 dicial confession was made in the presence of police

strongly in favour of the confession being voluntary 1 ke b F ere an extra-ju

pricle- g <8l extra-judicial confession cvsmzna by police officials after
%nﬁ.%m the accused was not admissible in evidence.'®

intimida . : . o
The presence of a police officer at the time of recording the confession is
e Mnmnmmmé nor proper even though such officer is not concerned in the
nel .

nvestigation of the crime.” . .

Police restraint on accused., Confession made by accused, while in police
cwstody, was not admissible. If, however, something related to case was recovered or
any fact was discovered in consequence of information conveyed by accused then
sume would be admissible in evidence within the purview of Art. 40 of Qanun-¢-
Shahadat, 1984.%°

Whether the accused was in police custody or not when his confession was

retracted at a late stage £0€S

Confession accompanied by recoveries. MR»EBQJG leading to recoveries i
admissible under Art. 40, u::.o:.m__ they are statements made to the Police ip T
course of investigation. But principle .3. Art. 37 applies to statements under A 37
and if the staiement is involuntary, 1t would .dn excluded. Where the statements
leading 1o discovery were made to the Police as a _.am.:= of harassment and
continuous interrogation for several hours after the person is treated as an offender
and accused, such statements must be regarded as involuntary and must therefore be
excluded from the evidence.t There would be no reason to doubt voluntariness of
confessional statement when recovery of knife and blood-stained clothes of deceased

corroborate fully the confessional statement.’

Signed confession. A statement of the accused containing an allegation that it
was not voluntary cannot be taken to be a voluntary one, simply because the accused

has signed the statement."

. Confession under police restraint. The accused must be free and
unhampered at the time when his confession is recorded and should not be subject to
the influence of the police." Qanun-e-Shahadat, 1984 stipulates that no confession
made to a Police Officer shall be proved as against a person accused of an offence.”
The facts, whether an accused was in police custody before he was produced before
the Magistrate for recording his confession and for how long, and whether he was
given back to police custody, are always relevant in judging the voluntary nature of
the confession: It will depend upon the circumstances of each .case whether those

heis a free man or his movements are controlled by the police either by themselves
or through some other agency employed by them for the purpose of securing such a
wnfession. The immediate presence of a policeman or police officer is not necessary
toprove that the accused was in the custody of the police. Even temporary absence of
apoliceman or a police officer would not terminate his custody and the accused shall
be deemed to be in the custody of the police even in such circumstances. No

“_M”ama _Eu% by the accused under these circumstances can be held to be
ntary, A :

13, ILR (1954) 4 Raj. 65 (DB). |
AIR 1951 HP 82=1952 Cr.L.J. 33,

4. AIR 1951 Ajmer 95=52 Cr.LJ. 1523. 5 i

S, AIR 1954 Trav-Co. 456=1954 Cr.L.J. 1468 (DB). - PLD 1984 Lah. 155= - & IR 1933
A ) AL 785 S=PLJ 1984 Cr.C. 230=NLR 1984 Cr. 18=1984 Law Notcs 46+A

7. AIR 1954 HP 11=1953 Cr.LJ. 1900. - AIR 1920 B =

£ AR 1960 Bom. 488, m _os_,b.rua._wmm S

9. 2004 D 300 (DB). - AIR 1955 Manipyr 1=

16, 11CrLd. 694=37Cal. 735, 230+AIR 198 o AR 1942 Pa, 50043 L LSOTE,

11 NLR 1984 Cr. 18=PLD 1984 Lah. 155=1984 Law Notes 46=PLJ 1984 crC. 1 PU 2001 Fs 5 RAICR

Nag. 344 (DB). AR 19 | 2 : :
11 e P L 1380, during ww<n>“_ .u._mt“m CrLJ. 794 (DB) (Lah) (Magistrate performing functions of v_..y__nn
sligation--Recording of confession at suggestion and in prescnce of police—

ﬂ.o: noel
fession helg not voluntary).

recorded, the crucial test is whether at the time when an accused makes a confession -

ot
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2 . lan
. ideration as against a co-

; en into consideratio L co-ac

aﬁnﬁunos_.n&_o:a&\ be tak %Q.owm:_...maa_»::nSaovn:an:

; ction if ;
form the basis of conviction 17 . - "1 13 Where the confession of

. the crimina
o W_Mncm_.n_m: Mmﬂ_ﬁﬂ another accused although the confess;
sought to

i i i :m ace fmb
t it will be laying too wid Useq
: . ce. It was sn.a that it w . o v
committed 8 Bsmh_mﬁw the confession of a minor crime by an accuseq ; dang,
to corroborate the retracte

having committed a graver offence.

. ice- not to be proved. N

nfession 10 police officer LU INO confeg,:

:% m&mg-%a shall be proved as against a person ggﬁ_oﬂ
0

any offence. o :
Evidence Act, 1872. This Article is a reproduction of section 25 of Evide
Nce

Cused 5
t ﬂO—._vO an 53.

do_. .
an Nnﬂ:mn&mroz

13

Bed Wi

Act.
Synopsis
1. Object and scope. 8. Mere' act of accuseq o
2. Confession to no__on..om._nar accompanied by statement,
- 3. Police-officer--who Is. : 9. Recoveries  accompanied |
4. Confession in presence of police-  confession. :
officer. : 10. Evidence of police-officer a5 1
5. Purpose for which confession to confession.
police is admissible 11. F.LR. by accused.
6. Use of confessicn against co- 12. “Person accused of an offence.”
accused. 13. Statement to  police o
. 7. Use of confession in favour of amounting to confession.
maker or co-accused. 14. Statement to police amounting to

confession.

1. Object znd scope. According to Article 38 a confession made to a polict
officer shall not be proved against a person accused of any offence. The rult
embodied in the Article is for the reason that a police officer shall not be encouraged
to extort cenfession for showing efficiency by securing oosin:.o:m.: _saaé.a
Legislature in enacting Arts. 38 and 39 was to deter the police from as;___m
confessions, by rendering such confessions absolutely mzmam:._mm_zo in proof w_”mm
made in the immediate presence of a Magistrate. The prohibition contained ﬂ__:_ e
should be applied very strictly.'s Recording of confession cannot be znonm%g
muchless surrendered to investigating agency of whatever _uoaoznaea..nc_a i
there may be very few and rare exceptional cases wherein under Eﬂ%a o
limited powers of recording/collecting an admissible msaannc_n_“___
conferred upon a specified authority of an administrative department but

: . 443 (DB}
12, PLD 1968 Lah 49+AIR 1959 SC I +AIR 1942 Lah. 271 (DBIFAIR 1946 Sind

13. PLD 1960 Kar, 753=PLR 1961 (1) WP 588 (DB).
14. PLD 2003 SC 704=2004 SCJ 33.
15, AIR 1927 Bom, 4=28 Cr.L.J, 122 (FB)+6 All. 509 (FB).

Toy,
3 s "
4 confession of 2 co-accused who has beep, n:uwimn_; .

L
th .

e SCopé o

MISSION
AD ONS 483

4 efficacy is always _.SE £=:.m_._ narrow compass and can
«n%%ﬂ, urpOSES- One of such instance is the provisions of S. 166, nv_wu”hoﬂ“
t " rein only 2 gazetted officer is empowered to perform such duty.'s

.. :.nn?.:.c:e.?oimmo:mo*.s,
w6 ailitary Court OPP a.:EoE.o.h*.
%%.& R%..:n. with Art.38 of Qanun-e-Shahadat. Qanun-e-Shahadat c&:mou
2 81 _=_ islation overrides all other laws contrary to it and applies even to the
#__a%na an&:mm pefore a Special Military Court. Provisions of Art. 11(2) of the

and mamu \herefore cannot be applied to the proceedings of any Court including
o Q QOF—:.:

pect Fessions are hit 3.::.@ Article. The word “confession” in Art. 38
e_vma ry msﬁnan.:”m which suggest guilt of person making them." It could
. the wide and popular sense as meaning an acknowledgment of
it, There can be little ﬂocg that it is to be understood in the technical sense
. 19 The section excludes only confessions made to police officers
of the €t statement made by an accused to the police™ and for that matter it does
nd =mm%m<§n proof of any other matter unconnected with the confession of the
not P! =
%an., 3 .
Exculpatory tatement. No statement that contains self-exculpatory matter can
mount 10 3 confession, if the exculpatory msaam:ﬁ is of some fact which if true
”_.._za negative the offence alleged to be confessed.’ .-

Confession to person in authority. Confession made before a person in authority
was inadmissible and such a confession was hit by Art. 382

Confession before investigation. Art. 8 covers a confession made to a police
officer before any investigation has begun or made otherwise not in the course of an
investigation.!

Confession of offence other than one charged. The prohibition contained in
Art38 is of a.general nature and is not limited only to confessions of offences with
which the accused is charged.® A confession of one crime during the investigation of
mother crime is equally inadmissible.® It follows that a confession made by an

- NLR 2004 Cr. 84 & 168 (DB),
PLD 1989 Kar. 572 (DB).
" W_z 1917 Low Bur 5=19 Cr.L.J. 42 (DB).
o >_M\_Mﬁ_. 397=13Cr.L.). 352 (FB).
941 Lah. 82+AIR 1915 Cal. 256+AIR 1959 Bom. 534.

_om

onn_n_v :M n_.._...._. no_.n_v_..._ 1980 Cr.C. 231 (Pesh) (DB) (Admission of accused of his presence -_

1970 ence=Not hit by this Articley+AIR 1957 Mys. 50. ﬁ

: 70 SCMR 857.

>H“Wa P.CrLl. 1734 (DB).

AR H_M“w MO 47=43 Cr.L.}. 364.

N ind 134=42 Cr.L.J, 805 (DB).
1937 Mad. 209=38 Cr.LJ. 323. =
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(A 8
o . >:.wm ,

ble homicide not amountin

; ffence of culpa

- a.nv_n ﬂo_n_mmwnohnnn: % a trial for murder on the same facts.’

pot admissible 10 - 18, Articles 38 ».ba 39 do not overlap each ¢
Article 39 and ATICIE “0° oo or proviso to Art. 38. The two Artic

an excep Yo il

39 cannot be anwm.&.“um rules. In Art. 38, the criterion 1S anSWer 1o the quegy;
two clear and de =.=m e ™. If the answer was that it was made to
whom _...ﬁrm_n cnnoh_nm_mw% 4 The criterion in Art. 39 for exclusion is the ap,
officer. 1t S

= ﬂvod
g stances was the confession made?”, If the
o ..Ca%m MHWM_H:MM: ce custody, it shall be excluded unless ;
that 1t was aua. h N
before a Magistrate. g— )
23 gnd 38. Atticle 23 does not avoid, in appropriate cases, operatjq,, &

g to 35_&9_ wu

ther,

—mm _u >an—n

% QOS_H
on, “To
2 polige
Swer to 9n
answer Wag

t was Mage

Articles
il fficer. Confession of an accused b
i lice-offirer. ‘ person be
ik POM.“H._MMM.:U M:ﬂaugc. a case triable by the Special Court or by the Coyq i
0 .nn_ 4 ..maﬁmoz ‘s inadmissible in evidence."” Therefore, confession made before
w%”nwmﬁoﬂ or investigating officer cannot be :Mna mw‘_mnonnq and legal evidence
acainst an accused.'! The law is imperative In exclu _:m what comes from an accygeq
g2 in custody of the police, if it incriminates him."? mnmﬁ_.._._oi by accused before
police tending to incriminate him with reference to offence i:.: which he is charged
is not worth the paper it is writien on and has to be left entirely out of account®
Therefore any incriminating statement made by an accused person at an inquiry held
under section 161, Criminal P.C. would be excluded at the trial under Art. 38 as |
having been made to a Police Officer.'* Similarly a statement made by an accused to

fore any

a police officer on being halted, if regarded as a confession, will be hit by Art. 33. ©

Where the prosecution casc was based on the disclosure made by accused during’
police custody, such course was inadmissible and of no legal value in view of,
Art 38

This Article does not set out anything regarding the statement of the person ,ﬂ_s
is making the confession. It is not necessary that the confession should be made W ._.ﬂ
he is in police custody, nor is it necessary that he must be an accused person. 1he -

AIR 194] Sind 134=42 Cr.L.J. 805 (DB).

6 All. 509 (FB).

AIR 1939 Sind 185=40 Cr.L.J. 882. U

2000 YLR 600+2000 P, Cr. L.J, 652 (DB)*NLR 1999 Cr. 577+1998 P. Cr. L) :.65;

1997 Cr.C. 161=1997 MLD 258+1996 MLD 1356. (DB)PLD 1%

11, PLS 1997 5C 1941996 P. Cr. LJ. 160341995 SCMR 1793+PLD 1992 Kar. 3 (BN o, e
Kar. 572 (DBy+1982 P.CrLJ. 476=NLR 1982 Cr.LJ. 278=PLJ 1981 CrC 1% Bl o)
1936 Lah 380 (DB) (Before or after commencement of m=<nn:mu:o=1>=.~ 12 _..m. murder befort
(Report amounting 1o confession)+10 Cr.L.J. 193 (SB) (Cal.) (Confession ©7 7

arrcst).

§2. 10 Cal. 1022+AIR 1925 Bom, 529+26 Cr.L.J. 1478.
13, 2002 Cr.L3 659 (D).

14, AIR 1925 Sind 237=26 Cr 1. J. 778.

15, AIR 1954 5C 151954 Cr.L.J. 230,

36 1997 P. Cr. L1 1610,

Sema

: ww g . . . . .
1 zu ans that when an accused person is being tried, a confession, which
1 %RE me S asion made to a police officer cannot be produced against him,
E.%u ﬂ Rsocw o%n, the accused person must have been an accused person at the
ot

fie have been in police cu "
M spect e statement, nor need he p stody.

| _ 4o person deputed by police . officer. There must be some
_ @__\a&% a police officer for the purposes of showing that the statement was
ication 10 fficer, it is such communication which makes it tainted evidence.
¢ %nnm . m_ﬁ ncnm:os must be oxmamsna.irn”rnq E.o statement was in
47 fore, i eac s officer Of not.’s Where a statement is communicated to the Police
- fhert olic v, but through a person deputed by the police officer for that
not g_”_n..mﬁ ovw._nnq himself is standing ncarby, it becomes vitiated."

) olice officer in presence of Magistrate. A confession made t0 a
4 Hm ﬂn ignored even if it was made in the immediate presence of a
: polic ¢, 28 M:_o_o 38 is independent and is not controlled by Article 39.
q agsi® - f confession before Magistrate. Where an accused person makes a

Egzﬂ::m uilt before a police officer and subsequently repeats before a
%.mm_ﬂ_mﬂ ma ?nnmm_a contents of his earlier confession but does not vouch forits
Magis

i, Art. 38 makes the statement before the Magistrate inadmissible.’
i, ATt

“Several statements amounting 1o confession when read Jjointly. Where
saiements by several accused to a Police Officer during investigation do not amount
o confession when taken separately but when taken together, show that the unm:mna
were engaged in‘a conspiracy. If they are .mozm_.: to ..co :m..& to prove such conspiracy,
e statements would amount to a confession and will be inadmissible.?

Recovery list signed by accused. A recovery list prepared after a house search is
1confession to a police officer when it is signed by the accused.’ A confession of
| piltto the police recorded on a recovery list of property recovered at the instance of
A tieaccused is inadmissible.* Therefore a statement made by the accused to the police
| fat the articles recovered in his house were articles of loot is not admissible in
| ®idence.’ Where in a trial for murder the prosecution proved the panchanama,
| ,_ﬁ_ua& by the police on the day the murder was committed and signed, not only by

?ﬂﬂfw but purporting to have been signed also by the accused persons. That
R i as a record which was a complete confession of the crime from the
: g to the end, by all the accused persons. It was held to be inadmissible and

b PLDY 1992 Kar. 5(DB),
»__” 1965 Guj. § (DB),
1926 All, 737227

. . 737=27 Cr.L.J. 106 ol

¢ PLD2003 SC 70425004 5C 33, s .

? Bom, 529=26 Cr.L.. )

3 AR 1938 Moy 89340 QAEH’. __wa .

. Lah, 343=28 Cr LS 23,

: AlL 12721954 Cr.L). 228,

1957 Cr.L.J. 803+12 Cr.LJ. 429 (DB)(Bom).
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486 ;F.; 1

" un
visions of Qan
the pro A

ad not been observed-
Procedure I before police. Where a part of the

Part of confession el e and a part not before them, the Jug ooa.ammas_

. : i, 8¢ cap
statement is made b L { the rest as being not admissible, Tegq
o=_<§nup: admissible, o But he sh "

4 the statement in 3 truncated fashion. The proper course is not ¢, g
not reco

0 _.onoa the
statement at all.” . o vl

. gccused. 1f prosecy on atements of th
 False .q.__aamﬂmﬁ wmnn hey may, and in many cases will, be found 1o gy,
mo___*mn Mw wmo_»ﬂm :n:mn would be mamgammm_zm. If, on the other hand, the mspaaws__ "

M_M_ unwncm& are relied on not because of their truth but because of their _.m_mi i
i s the
are admissible as admission.® y

; i< The term “police-officer” has not b
3 wo__n?cn._g?:g is. : —

anywhere and must be taken in its more popular: meaning.® The expression WM__E_
confined only to such om._nna.i:o are appointed under the Police Act, byt ;n_zug
also other officers who nxn_,n_mn :6. mnEn powers mm that of a police officer 2&
police station in respect of investigation of  certain o:,ocoam. The 8:?%..3.
recorded by them in exercise of the power of investigation into offences 58_3“
inadmissible in evidence Ean_‘ Art.38. The mere fact that they are also given dutieg
other than investigating certain o:,nzonm would not ﬁ.vn mowa reason for holding tha
they are not police-officers provided the powers of investigation exercised by then
are the powers of investigation under the n:?::: ﬂBnnaEn Code, which are
exercisable by a police officer-in-charge of a police station.' But it does not include
men who are provisionally and for a limited purpose only invested with some powers

of police-officers."

-¢-Shahadat and of the Cog, of G
15:;_

Excise Officer. An Excise Officer invested with the powers of an officer in
charge of a police station for investigation of offences under section 20 of the Opium
Act is a “police-officer” coming within the purview of Art. 38.'? Therefore admission
of the accused to Excise Sub-Inspector or Excise Officer is inadmissible."* But an
Excise Officer while discharging duties under the Customs Act is not a police officer
and a confession made to him is not hit by this Article.'

Customs officer. The duties of the Customs Officers are very much em.%___
from those of the police officers and their possession of certain powers, which may
have similarity with those of police officers, for the purpose of detecting smugglié

6. AIR 1957 SC 737=1958 SCR 283=1957 Cr.L.J. 1320.
7. 1931 Mad WN 725,
8. AIR 1937 Mad. 209=38 Cr.L.J. 323.
9. AIR 1938 Sind | (FB)*AIR 1959 Punj. 287+AIR 1932 Pai. 293 (§B) (Term not
persons enrolled under Police Act).
10. AIR 1938 Sind | (FB)+AIR 1965 Bom. 195 {DB)+26 Cal. 569.
11. AIR 1932 Pat. 293 (SB)+AIR 1955 NUC (Pat) 3261.
12 AIR 1964 SC 828+AIR 1953 Mad. 917 (DB) (AIR 1932 Pat. 293 (SB). Diss). 34 Cal. 55
13. AIR 1964 SC 828+AIR 1938 Sind 1 (FB) (AIR 1925 Sind 70 Overruledy*AIR 19
14, AIR 1965 Bom. 195 (DB),

restricted ¥

¢ accugeq ;
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ersons cesponsible for it, would not make them police officers. The
: mua_ the P when they act to prevent smuggling of goods by imposing
, q&_ cerss - .<_act judicially. A police officer never acts judicially. He
8 O penaltics, ) J y. Hence
a%m%%a an n.m not a police officer for the purpose of Art. 38." The Assistant
gisnota police-officer as the section should not be extended to
fficers merely on the ground of similarity of function.’ An Excise
ommnrmnmmsm his duties under the Customs Act is also not a police

i

or of

; %ohﬁ_aa.m_

e :

b et paukidar”. A village chaukidar in Bangladesh and India is a Police
yiloge ch m is inadmissible.'® But in the Punjab a village chaukidar

n
Qﬁ-_nnq. }O—“un O*._I_nnﬂ._c )
: oot 8P oning Officer. The position of a Ward Rationing Officer is analogous
: Ward xa:mw cise Officer carrying out a raid on suspected premises and a
k. ea.a, an 4 by an accused person to the Ward Rationing Officer is on no
0 ma nfession made to a police officer and is therefore

fession 10 hi

i footing from @ €O

3 .__nnaa.zn under Art. 382

| Foreign police officer. A confession made to a foreign police officer is not
a .

. Jnissible in evidence.’

Frontier constabulary. A member of the Frontier Constabulary is a Police

Officer.” .
political Muharrir. The political Muharrir in N.-W.F.P. Tribal Areas occupies
the position of @ Police Officer.

Civic guard. A civic guard is a police-officer when called out on duty. But
cnfession made to him while he was not on duty, or acting in connection with his
duties, cannot be regarded as one made to a police-officer.*

‘Lambardar.” Merely because the persons to whom a confession was made
happen to be lambardars their evidence is not to be rejected. Their evidence stands
eiactly on the same footing as that of any other witness.*

Sub-Divisional Officer. A Sub-Divisional Officer cannot be taken to be a police

ficer at all. A confession made to him is admissible in evidence.®

Al i
awmos SC 270 (AIR 1959 Punj. 287 reversedy+AIR 1965 SC 481+AIR 1965 Bom. 195
i AIR 1957 AP 81+AIR 1958 Mad. 31.

Mad. 308=ILR 1947 Mad. 788=4
. AIR 1965 Bom, 195 © ) ad. 788=48 Cr.L.J. 326.

1DL . .
o “%MM (DB)+AIR 1914 Oudh 414+AIR 1936 All. 753 (FB).
B i E___.. 127=19 Cr.L.J. 52 (DB).
o 51 Punj. 387=52 Cr.L.J. 661.
? n:L. 528 (DB) (Mad),
>_xﬂ_.w._. 136 (Peshy). ’
A0 _oww ”_.nm_r 38=34 Cr.L.J. 804 (DB).
s AlR i9%) n_._.. 57=57Cr.LJ. 555 (DB). \
Punj, (Simla) 283 (DB).
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. i he Art. 38. Thus, an admissi ;

- and is hit by Art. 2¢ 1on by the :

amount to a confession ived certain property from the ® ACtyg.s
oy fficer that he had MnMME._ ~ ffence under section 411, voamnaé Seq

3 ADMISSIONS 495
294 .
: 37 to 39 are neither relevant nor admissible in evidence,”

ok of A rements made to a police officer are hit by Arts, 38 and 39." Both
1 a police © iV oo St

. vor Bl W ng S od to prevent the use of statements made actually to a police
amount to 2 noumn.wm_ow E:Mn m%mm»naon., Where the accused was an_ﬂ_mnonﬁ ”ﬂ.ﬂw_ § saaw:hn_am are __”H”%nm do ﬂoﬁ contain identical propositions of _ui.q.;a ,._HBQ
would be inadmissible ™ arm. Even the statement made by the resp o:an:_g fo 500 But the . mn:n..u_ proposition against the admissibility of confessions made
possession b Eﬁmmﬂ ﬂm ot admissible because the same is a total noin_,... thatp, ea.%‘._&m down This Article carrics the principle further by rendering similar
pad nosn_nm_nowmwh a.a—ﬁ he could not conceal an object without possess; 0n for z..% officer™

the simple T ;

onfession in its totality will be admitteq. _.M,M and b,
ndent 18 only .w%:_wm_c_o to the extent that rqnm&;

€ foﬁn 4

/ . h not made to a policc-officer but made b

cc ot gsible even thoug . ! made by a

sﬁ_hm_%m _Ea_:“m in the custody of a police .oannq._- Thus Art. 39 applies 10

ol ilst _ﬁnaﬁ:m made while the accused is in police custody irrespective of

ta . they are made, with the exception of a Magistrate, Therefore under

e m_mao_sn_: made to a fellow prisoner, a doctor or a visitor will be all
. a %

s Article - evidence."

admitting such 2 statement 8 €
that the statement of the Rmvoﬁnn ;
produce the knife before the police-

s t g
Intention of accused in making statement. The mere fact that an accused " ]
il

: - 1o be self-exculpatory is insuffici
maki nt intended it 10 S : sufficient to

Ba_.ﬂmgw M,wﬁmﬂms operation of the Article. Where its effect is inculpato e tal
s

ol 1% £ 3 it wouls astody of police-officer.” Any statement made by an accused

be inadmissible in spite of the intention which the accused might have had i, %mﬂ_w__ h 3, ¢In ..”anwzno custody is inadmissible, in evidence and the same cannot be

it? w. n aw...%__.on 14 The word “custody” in Art. 39 or Art. 40 does not mean formal
- ; s = 44 ; ;

/39, Confession by accused while it custody of police not 1, § Bl s S0 S L b sid o o Eenmdortorit fot

33&. against him. Subject to Article 40 no confession made 0 be e into the hands of a p

o £ li f de by any, " ance or restriction.!s As soon as an accused or suspected person comes into
person whilst he is in the custody of a police-0 ficer, unless it be mag,” § ¥, »ﬁ__w of a potice officer, he is in the absence of unmistakable evidence to the
in the immediate presence of a Magistrate, shall be proved as againg e ”“v in custody. Actual arrest and detention is not necessary."® This is so because
such person. 1 ”c__“g »mﬁao: accuses himself though he is formally not arrested, since he is not free
 move wherever he likes after disclosure of the information to the m.o:oo. he must

Explanation. In this Article “Magistrate™ does not include the head e tobe in the custody of the police.”

of a village discharging magisterial functions unless such headman s
Magistrate exercising the powers of a Magistrate under the Code of -
Criminal Procedure, 1898 (Act V of 1898). .

Evidence Act, 1872. This Article reproduces section 26 of Evidence Act.

Restriction on liberty--necessary. The-word ‘custody” in Art. 39 though not
&fined, implies that there must be some limitation imposed upon liberty of the
| nfessor and that limitation must be imposed either directly or indirectly by the
W plice.® A person is not in police ‘custody’ merely because he has been invited to

Synopsis * explain .nnna: circumstance unless he has been arrested or is under peolice
) § spenvision.” Even indirect control over the movements of suspects by the police
1. Scope and applicability. 6. Immediate presence  of H would amount to ‘police custody’ within the meaning of Art. 39 Immediate
3 “In the custody of police- - Magistrate. ) o presence of a policeman or police-officer is not necessary to prove that the accused
officer.” T me_m:&n:iro is. vas in the custody of the police. Temporary absence of a policeman or a police
3. Police-officer. 8. Confession to Magistrate.
4. Confession. 9, Use of nos.*.nmmwo:»_, statement
S. Extra-judicial confession. ~ against co-accused.

1. Scope and applicability. Article 39 deals with confessions, which are a“,w”
not to a police officer but to persons other than police officers i.c. to fellow priso Nﬁ_m
a doctor or a visitor and makes such confessions inadmissible, if they 22.57_”%
while the accused was in the custody of police officer.? Confessions falling ¥it"

NLR 1984 Cr. 18=PLD | ,
- 1= 984 Lah. 155=1 = ;
0. AIR 1963 SC 1113, h 984 Law Notes 46=PLJ 1984 Cr. C. 230

- 35 Mad. 397 (FB),
- B AIL 509 (FB),

AR 1939 PC 47=4 ; 5
0C

- 1992 SCMR _uonmwow SD 180 (FSC)+2001 MLD 807=NLR 2001 Cr. 536.
16. 199 : +AIR 1965 Punj. 5 (DB)+AIR 1964 Orissa 114 (DB)+AIR 1943 All.7(DB).
5. AIR 1955 NUC (Sau) 5765. - . >_x~ anw 1983+AIR 1924 Rang. 173=25 Cr.L.J. 381. g .
6. PLD 1974 Queita 28=PLJ 1974 Quctta 109 (DB). , P ¥ s& Guj. 5 (DB).
7 AIR 1925 Bom, 65=24 Cr.L.J. 870. 19 32 Sind 201=34 Cr.LJ. 147 (DB)
8, ]

PLD 2003 SC 70422004 SCJ 33, w AR192y

Sind 145=26 Cr.LJ
AIR 1964 Orissa 144 quw. J. 609 (DB).
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. 1 i H .
terminate his custody- Thus a person in the immediae

- <or would not ) : hat he does no
: outside 10 see t not escape canp,

olice :
the police 9% lice, simply because they cannot be

ﬂ—.nmns

Ce

oo
n: —uw 5" 1

prisoner.’ :
d by police. An
. ; ody of person deputc ! accused pergqn
Accused MHM aow a noznn-oz._nn_‘. but deputed by the police :_vu nr;og in fh,
i ¢ custody of the police. Thus a m::o% him o
¢

o beinth )
10 a village headman who is not a police officer ment of

4 by the headman at the instance of 1 when g
very near to 2 5t an in police custody, and so must cww Police
ery * Where accused had been interrogated by a police CTUlinigeg
‘an the next day 10 the residence of the person 7%95 and
..o Although regular police officers ,,wa Whan

ith that person, some other person, who had oonz vy
After the accused made the confession, the vo_m_n_”.,o c_m? .
leer

police van. werc f . |
5rmally arrested him. The confessio o
’ n was inadmissibe

came there the n
in evidence un
Pointing ou! of places by nmnﬁmm. mMEmEmEm of the agcused while in custog
is having ﬂo_sa.m out places where he oosa_.sasw
&:mo?z incriminating nature.*

of a police officer, n_i of h
offence, are not admissible as b
ing 10 recoveries. A statement made by the accuse

n.ou\ﬁﬂ.%& : .
to the police that t ered from his house were articles of loot is nd
rts. 37, 38 and 39.° :

admissible in evidel

n.eemur_%& statement to police. A msﬁﬁ.:oa made to 2 police officer by o
accused person while in police custody, if it 1s an admission of an incriminating
circumstance cannot be used in evidence under Arts. 37 and 38.7 Thus statemens
made to the ‘daroga’ by an accused showing the place in the jungle where the
oaSoxEmnn.ma not admissible, being in the nature of

statement relat
he articles recov
nce in view of the provisions of A

choukidar

occurrence in questi
confessions made t0 2 police officer while in custody.® In wmnm_man,m: a f
a Police Officer for the purpose of Art. 39. Hence 2 confession made 10

9 But the mere presence ofa

used is not admissible against him.
cannot me#

llagers to whom the accused made a confession

choukidar by the acc
chokidar among the vi

R et} 56
41 Oulh?
| AIR 1941 Pesh 22-42 CrLJ. 381 (DBJ+AIR 1959 Al 518 (DBIAIR 17
(DBJ+AIR 1928 Lah, 282=29 Cr.L.J, 380 (DB).
AIR 1944 Nag, 105=45 Cr.L.). 673 (FB).
AIR 1936 Rang 455=37 Cr.L.J, 1137 (DB). _
AIR 1964 Orissa 144 (DB). I
(DB) L. 127 AUHS Hh.ﬁ_:i_o':ﬂ _m.um OE___

AIR 1914 Lah. 38015 Cr.L.J. 613 (DB)+13Cr.
AIR 1957 A1l 459=1957 Cr.LJ. 803.

19 Bom. 363 (DB).

AIR 1933 Cal. 146=34 Cr.L.J. 038 (DB)+1946 Rang LR 229-

7 DLR 205 (DB)+AIR 1947 Pat. 146 (DB)+AIR 1943 Cal. 012 (DB)- f
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(kidar and the confession made to the villagers

in the custody of the l::___

uded from evidence.
iona! statement i1t Preseiit of police. Where the accused is not in
:on to a third person will become admissible even though ma de

ut an extra-judicial confession in the presence of

Magistrate."" B
dmitted in évidence.'” i
stody of police. Since Eo policy of the Legislature is to exclude
de by u:.unn:m& while in the custody of the police, the Article will
e that custody is the result of an illegal arrest.”?
. custody- A nosmomm.mom by an mnncmna person when he'is in judicial
ot 8 confession in police custody and is therefore admissible in evidence.
while in judicial lock-up, made a confession to fellow prisoners.
e duty it was 0 guard the lock-up was present. It was held that
¢ of the policeman did not make the confession inadmissible as the
e custody.” But where

sterial custody as opposed to polic
ch accused was sent was a police lock-up for all intents and

urposes 35 it was mcnoqimnn.g a n.ozo.n guard headed by a Head Constable who
p 4t by roznamcha as was maintained at all the police stations. A confession

by the accused was not admissible.'® But where the accused while he was
e the magistrate had made an order

magisterial custody and befor

his detention in police custody gave information to a Circle Inspector, in

f which some discoveries were made. It was held that the accused though
of the police officer when he was

tody was temporarily in the custody
ment was, therefore, perfectly

y the Circle Inspector. His state
borate the extra-judicial confession made by the

-up to whi

pursuance 0
in judicial cus
interrogated b
admissible under Art.40 to corro
accused prior to the statement.'®

d makes a confession in judicial custody,
17

. éroﬁ accuse it must be relied upon in
its entirety if it is to be relied upon.

Jail custody. The keeper of a foreign jai
the jailor does not become custody of a police officer,
_nm__ s%aasm are members of the police force. In the absence of
_h_m”o:v. of the prisoner inside the jail, such as may possibly oc

atched and guarded thereby 2 police officer investigating the offence,

l is not a police officer. The custody of
though his subordinates, the
evidence of close
cur when he is
the evidence

10, .
AIR 1965 Gujerat S (DB)*AIR 1948 All. 7=48 Cr.L.J.939(DB).

|
I AIR 1933 Oudh 19234 Cr.L.J. 653 (DB).
21969 P.Cr L1 381.
4 I i et g EnLl 428 (DB).
5. p 1934 Lah, 75=35 Cr.L.J. 1432 (DB).
16, >_mm 1973 Lah, 714.
. AIR 1960 Mad. 191
1. 199 MLD o (DB)+AIR 1952 HP 68.
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S0 . when he made th "y he confessio
: . the time ¢ confesg; i ¢ The conic
gsed was in police mcno& Eﬁ._cn.: g detryg w_u.i.nmmmo: of a co-
the a&c tent from its ae..an:.:wQ » ] o c it of other
s e words of the Aricle 218 4oty wide ang n S0 culpatory s
% Magistratel __m its operation 10 me_m:.uamsmnon_m__w nBvose_Q.__ga I s:_wém admissible i

ihing in it which limis s~ an Honoraty Magistrate,'® or a Magistrate ¢y, "y B ort W' the case again
e 164 naamzu_ p.C.7 A " Uhich he has been exercising jurisq; Ough . no:ocoa
section 164 =% district 10 W . risdictjg, . O 0 _ _ fessi
jeave and pot in the ing of Art 397 : iv, &# don of cvidence by confessio
feave . rae™ withiff the A sen i , 8 boratt™ .4 against co-accused whe

Magistra Magistrate: If a confession 1S Eu.no. o a Magistrgre .. o be us
8. .ﬁcs._.mwmmca _mMn Q_mwa&\. such mosmnmm._cs is admissible, as it s o_dM_ i, 18 g C¥!* , done
the mnn:mna is in pO 1 1 mm:.ua._ It is not liable to .-.o._on:o: on the ey i, pot cnn_._. 4 sl P
. : ence of 2 Magi> cused was in the cust T¢ Broupg ¢ against accused.
immediate pres : ade while the accu | stody of the py nd cas
: a confession m 2 Magistrate who was asked b Police: i pro5¢° ,
that it was 3 €0 e n accused 10 1 dmissible.’ Y the police , 4 , 4 of information rec
Even the Enc_:w_mn " o ascertain the wruth, is admissible.” e ! .
nthed . ; & . an
Summo An oral confession made {0 2 Magistrate will clegryy . oved: .eS.ﬁ: y < from 2
Oral confessior . “aticle and is not affected by section 16 rly be e ation recelve
Oral OV e under thiS T 4, Crimipg @ 10T lice-officer, so muc
ble in V! 4 not to oral confessions al | fapo
ua% _wﬂmnr applics only to recorded and i : ST stody wo : PO fession or not, as re
G Al 0 Magistrate. Where an accused makes an exculpay | amounts 02y be proved.

. Exculpatory &Emﬂﬂéo had not gone t0 the place of incident as a police %m_wq § giscovered: = y i -
statement {0 2 aum_ﬂ“wq so that the statement was not meant to be one under mg_a»_“ . Evidence Act, _m..B. This >_.,:n_n
but 0 m_m“vm he statement s admissible 1n evidence and is also not excluded i B . Synopsis
161, CHIMIE ¢y, P.C. even though it is not recorded in the manner indicated in . A :
by section 164, _.._ .S.Q atements may in certain circumstances subsequenty |- SCOPC and applicability. . -
section _m.P mxo__%mc_.: itself. In that way they become confessions and atract As, @@ 2 Evidence of conduct, motive, etc. 15.
beooms ns%:nn.m B ity indicated in section 164 (3) of the Criminal P.C. camot 3. Fact &m.ooéan_ on deposition.
¥7 to 40. Bl t* o_.aw made to apply when the maker of the statement does not 4. “Fact discovered --.E_E is. 16..
by any logical process >° .t the opposite.” : 5 Relevancy of fact discovered. 17
intend to confess but intends 10 do just the OpP . A m ; . ¥ {Discovery’~-meaning o £ 18

i against co-accused. Any deposton 7 Information by several accused
. Use of confessional statement again: : ! on by 2 : .
. cm_ a confession recorded by 3 Magistrate 0n solemn affirmation can b 8. “Information”--meaning of. " 19.
mm:hmﬂmnwzﬂw against the deponent and not against his o%-mnm&ma.:» M%ﬂm” 9. Information must be given by 20.
a . : i im - ,

. : st an accused if mace Y ; accused person. - 21
which would not have been admissible against &= = - when made by 2 co-acoused i, L . . :
z 39 would not become admissible when . | . This Article and section 162, 22.
in custody under Art. 3 | Gt .

. : * x ””_: the custody of police-officer.” 23.
g e T i Hm:ms%..-.amma:m of. 24.
. . 1N 1
17. AIR 1953 All 792=ILR (1953) 2 All. 307=1953 Cr.L.J. 1829 (DB) - &MM_H%S must lead to 25.
18. AIR 1937 Sind 212=38 Cr.L.J.968 (DB). - has not been recorded aceo! very.
19. AR 1934 Lah, 417 (DB+AIR 1933 Lah. 956 (Even though it has 1%
10 S 164, Q.m-.ﬁ.u. . >=~
20, AIR 1914 Lah. 32=15Cr.L.). 6 (DB). h 557=27 crLJ. 134 (DB
1. 1969 pP.CrLlJ. 381+PLD ‘1967 Dhaka 1039+AIR 1925 Lah.
1934 All. 351 (DB).
2. 1930 Mad WN 1249 (DB). ‘ o 8. 2000P, Cr. L -
3 AIR 1932Lah.361=33 CrLJ. 632 (DB)- 1533 Lah. 13 (0BIS 7. 1992 5MR mc.m_mr (DB)+AIR 1915 Lah. 487=
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n of a co-accused is an evidence of a weak character

accused cannot be made foundation of conviction mw
evidence.” Where the first information report :.s_%
o far as he was concerned himself, it was held that
n evidence it could not be treated as a piece of
st the other co-accused.? ‘

n of co-accused. Confession of one
0-ac n co-accused was confronted with
 jence against him in the form of confession of other accused. But

confessional statement of co-accused cannot corroborate

&

I eived from accused ma be
,Ro. How " fact is deposed to as discovered in nozmnncosm\n of

person accused of any offence, in the
h of such information, whether it
lates distinctly to the fact.thereby

is reproduction of section 27 of m<Eo=na.>n...

Information as to past history.
Statement ‘accompanying
recovery by the accused himself.
Confessional statement.
Involuntary confession.

‘Confession . must be of the

offence charged.

Extent of information admissible.
Duty of Court. .

First information report.

Statement i$ admissible against

maker only.
Recording of statement.

Evidentiary value.
Witnesses of recovery.

16 Cr.L.J. 257 (DB).
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$30 [Ang,
o was established between them ang party ¢ ,
t

: i0
vi
deceased, There €

er removal of impression

.. .aft Cayy

. Confession made -@ y Qluse
41 f eal or promise, relevant. 1f such a confessiop M%
. D —M

] sment, 1hr . .

__‘“ﬁﬂmmﬂu in Article 37 18 Bpmn.u:ﬂ,nwrm: __.ﬂm_.omm_os caused p.

. ] = opinion of ny
cement, threat of pro :6

such indu d, it is relevant. no__:_

been fully remove . . .
Evidence Act, 1872. This Article is reproduction of section 28 of the Act
Synopsis

2. Removal of im

: pression
by inducement, Cluseq

1. Scope.

3. Impression must be fully removed.

1. Scope. The rule prescribed by Arts. 37 and c,_ relate to the rule of relevy
while those prescribed by Arts. 38 to 40 are not strictly speaking so. The :__nmc_
these are positive prohibitions necessitated by the exigencies of the cop i

Pakistan."® i

2. Removal of impression caused by inducement. When once the existen,
of improper inducement, threat or promise has been established so as to bring ._JM
case within the provisions of Art. 37 there is a presumption of its continuance, ang
the prosecution has to prove that the impression caused by the original :_%8_.:%_
threat or promise was fully removed when the prisoner made the confession®
Therefore where the accused had been 12 days in police custody after the police
beating or threats and had time to reflect before making a confession to a Magistrate
‘will not necessarily lessen the effect of the influence which had been brought to bear
on him. The prosecution must prove that the impression had been removed.®

ditions i

Period between inducement, etc., and confession. The question whether a
confession is voluntary or not is always a question of fact, and there is no rule of law
that if a certain period is not given for reflection that itself would be sufficient to rule
out the confession. But at the same time, all the factors and all the circumstances of
the case, including the important factor of the time given for reflection, must be
considered before deciding whether the Court is satisfied that in its opinion the
impression caused by any inducement, threat or promise has been fully removed 2
provided in Art. 41.' Therefore if thz uccused had admitted his confession 10 be
correct before the Magistrate after about five or six months of having made te
confession under section 164, Cr.P.C. and when he was no more under the inflc
of the police, being lodged in the judicial lock-up. The confession, even ﬁa.:

17. PLD 1977 SC 4=PLJ 1977 SC 140=1977 Law Notes 15.
18. 6 All. 509(FB). '

19.  AIR 1959 Madh Pra 17=1959 Cr.L.J. 48.
20.  AIR 1951 Kutch 27=52 Cr LJ 257,
1. AIR 1963 Guj. 135 (FB)+AIR 1957 SC 637.

LB A Sttt JR e

M o will be saved by the provisions of Art. 1.7 On the dber hand
-,d between inducement. threat, ctc., is very azonu in the absence of
, the per! hat the impression was removed, the confession would not be
._\_izn Eoo., 2 confession 10 a Magistrate soon after inducement by a person in
gefin ‘ple. THhuS issible unless it is shown that the impression caused by inducement

ssiDIC b
a_a_omzc\ is __._E_ﬂ_rn_.n the ‘accused was given inducement by a lambardar and he

h » . i
“___»__m aaoéam-.: dicial confession. Two hours later he made another confession to
Mu% an extrd) [t was held that there is no evidence to show that the impression

qother nn-ﬂc__aawniuw on the appellant’s mind had been removed when he made
d by the fession. Therefore the confession was not relied upon.*

ression must be ?_:‘ removed. The word ‘fully’ in >:...: means
3, Imp completely’s ‘entirely’, so as not to leave, any trace of the impression
éoacm:c_ ", (orture or fear: for, a confession forced from the mind by the flattery
py torture OF fear comes in so questionable a shape that no credit can be
or hope ©Of _w. free and voluntary confession is presumed to flow from the strongest
. nd, therefore, it is admitted as proof of the crime.® However where the
5 Buhmn to understand by the Magistrate that she was not in any way
gocused WA ke a statement and that after making a voluntary statement she will be
bound 9 %ME_ lock-up and not police custody. The fact that after she made the
mﬁ_:m .oa_o_wp_ statement she was handed over to Police for medical examination would
“m“_ “_ﬂnﬂ the value of the confession.®
w42, Confession otherwise relevant not to become irrelevant
pecause of promise of secrecy, elc. If such a confession is otherwise
relevant, it does not become irrelevant merely because it was made
under a promise of secrecy, or in consequence of a deception practised
on the accused person for the purpose of obtaining it, or when he was
drunk, or because it_was made in answer to questions which he need
EE»EP whatever may have been the form of those
questions, or because he was not warned that he was not bound to
nﬁs such confession, and that evidence of it might be given against
im ;

i Provided that the provisions of this Article shall not apply to the
rial of cases under the laws relating to enforcement of Hudood.

___a.%i.%:nn Act, 1872. This Article reproduces section 29 of Evidence Act with
addition of the proviso at the end.

w __vnrw _mu Pesh. 178 (DB).

: T LI 119=4 Sind LR 209

. (DB).
. PLD 1960 Lah, ig89,

6

IR 1949 Madh p =
PLD 1983 Fs N 1959 Cr LJ 48.
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Synopsis

2. Confession j
questions by Coyn aNswe,

3. Non-compliance with section 164 (3), Crp.c, *

lo

1. Scope. Art. 42 assumes that there is no F:. to the g a_s;mz_z
confession arising from any of the earlier Em_sw.maw. VIZ, Ans. 37 (g 4) .,:ax o
proceeds to invalidate or =nmu:<n.c§2 possi rn ﬂ .__Mn:_ozw or 7.,..3 that May rn_. they
against its admissibility.” The ?:n_o covers t n. _aa 0 noi.nm.w_.c:w other 5.s§§
dealt with in its preceding Anticles or in other words extra-judicial nc_.;owao.: thov
other view as to the meaning of the Article would lead to repugnancy __Qsoa__m Any
the preceding Articles and may, in certain conditions of things, lead 1o absurgy it ang
42 is meant to dispel doubts i::..dmua to extra-judicial confession mad o
circumstances similar to those which make judicial confessions ,suasmmgm_cas
with respect to confessions relevant otherwise than as confessions, for eaan_ =
admissions under conditions not requiring proof of guilt.® ple, g

2. Confession in answer to questions by Court. Where there is 10 ton
threat of punishment and the uamo.znq answers the questions of the Magistrate _,_ha%_
an erroncous impression that he is bound in law to answer them, the i nder
admissible in evidence even where they amount to a confession S are

3. Non-compliance with section 164(3), Cr.P.C. Art. 42 does not
practical application, come in conflict with the operation of section 164, Crimina|
P.C." The latter section does not override the provisions of the Article. It is the lager
that must be looked at when there is a question of the admissibility of a particilyr
piece of evidence. Hence a confession otherwise admissible does not become
inadmissible because the accused person was not warned that he was not bound to
make such confession and that it might be given in evidence against him." This An.
provides that even if the warning is not given to the accused in the negative form
that he is not bound 10 make a confession, the confession would be admissible
provided, that the Court is satisfied that the accused knew that he was not bound to
make a confession.'? But the Court must find out how far such a confession can be
acted upon if the provisions of section 164, Cr.P.C. have not been properly complied
with." Where in fact there has been no adequate explanation of questioning by e
Magistrate of the nature prescribed in section 164(3), Cr.P.C., before he surts
recording the confession, his record of the confession cannot be said to be i
substantial compliance with the requirements of section 164(3), Cr.P.C. and 0
evidence aliunde that the confession was in fact voluntarily made would be

. in its

7. AIR 1954 Bom. 285=ILR 1954 Bom. 484=1954 Cr LJ 887 (DB).
8 AIR 1947 PaL 305=25 Pat. 612 (DB),
9. 1Beng LR(OCn) 15 (FB),
10. AIR 1951 Orissa 168=ILR 195 Cut 65 (FB). :
11, AIR 1932 Mad. 431 (DB)+AIR 1954 Bom. 285 (DB)+AIR 1941 All. 145 (DB).
12, LR (1952) 2 Raj. 93 (DB)+AIR 1957 Raj. 141 {DB).
13, AIR 1950 Mad. $79=51 Cr LJ 1047 (DB),
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1)
At . :
is thus no scope for invoking the aid either of Art. 42 i
._%ammm__mr%s—n..qm. to cure such defect.” B
0™
533

,\ n.e:.,.imxa:.cz of proved confession affecting person making it
._ t.maw... jointly under trial for same offence. When more persons

¢ are being tried jointly for the same offence, and a confession

ne of such persons is proved,--

=
a
<
=

3
=
[=
«Q
=3
-
o

(a) sueh confession shall be proof against the person; making it;
and

p) the Court may take into consideration such confession as
( circumstan ial evidence against such other person.

Explan ation. “‘Offence,” as used in this Article, includes the
qment of o attempt to commit, the offence.
sbetment _
Hlustrations
(a) A and B are jointly tried for the murder of C. It is proved that A said; “B and 1
murdered C." The Court may consider the effect of this confession as against B.

(b) A is on his trial for the murder of C. There is evidence to show that C was murdered
pyAand B, and that B said: "A and | murdered C.”

This statement may not be taken into consideration by the Court against A, as 8 is not
being jointly tried.

Evidence Act, 1872. Corresponding provision of Evidence Act reads as

fdNows. Lllustrations to this Article are exact reproduction of illustrations in section
30 of Evidence Act.

i 30. Consideration of proved confession affecting person making it and others
Jointly under trial for same offence. When more persons than one are being tried
55% .ﬁoq z_m some offence, and confession made by one of such persons affecting
himself and /some other of such persons is proved, the Court may take. into

consideration such confession as against such other person as well as against the
person who makes such confession.

2 mér:ﬁ:.ej. “Offence,” as used in this section, includes the abetment of, or
€Mpt 10 commit, the offence

Synopsis
, W w,,..o Pe and applicability. 4. Plea of guilty by confessing
© ot trial of accused and co- accused.
3 .__Unn.c.ﬁnn_.. 5. Trial must be for same offence.
. Death of confessing accused. 6. Confession must be proved.

l{

WAl )
R 1951 Orissa 168=ILR 1951 Cut 65=1952 Cr. L Jour 1743 (FB).
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9. TEn:;pQ value of :
against co-accuseq 0 82.5.

10. Corroboration of ¢ 10y |

11. Retracted nosmnmam“

7. Statement of accused under
section 342, n_‘.w..n‘

g. Confession must imp
and his oo-unncmnm.

licate maker
fessigp

1. Scope and applicability- Judicia mozmnmm._oz of each of the aeq, :

have the effect of imp! icating and nﬁ:o%oaz.:m ",.o M:m.qmo as .umasw_ the oows R

to the extent confessed.'* The rule laid down in this Article being an exce o e
iece of evidence against the noE_o__ 0 thy

that a confession i only ap
mwﬂw_whmm“"no%na.s must be Bzm::ma strictly."” Therefore though a noin:mwwuoq o
accused may be admitted against his no-nnn.,.bmoa usn_. he can confess ag ﬁonﬂd ol

acts, knowledge or intentions, cE.sm cannot “confess” as to the acts of ofh %
;  seen and of which he can only have knowledge by h F pers

which he has no : . :
does so the confession canno! be admitted against his co-accused.'®

0Ong

idence Act and this Article--comparison. A compariso

and Art. 43, Qanun-e-Shahadat shows that csan_..mz wq
2 confession of co-accused was to be taken into 2.5 0 of the
against him and also against such other persons against whom the con ?M%né_g
made but under Article 43 of Qanun-e-Shahadat, a confession is a proof N 10n wg
person making it and the same is to be taken into consideration as nm_.nf._m hﬁ% ””,n_

evidence against persons who are being tried jointly for the same offence."

section 30, Ev
30, Evidence Act
Evidence Act, 187

mmnmcs H

Conditions for applicability. This Article will apply to a case if the following |

conditions are fulfilled: (a) that more persons than one are being tried jointly, (b) tha
the joint trial is permitted by the law, and (c) that the joint trial is for the sume
offence, or for its abetment of attempt. If these conditions are fulfilled then the Cour
may lake into consideration the confession made by one of such persons affecting
himself and some other of such persons, against such other person as well as ump;m
the person who makes such confession. But if any of the conditions enumerated
u_uo.<n is not fulfilled, then such a confession cannot be taken into consideration
against any other person except the maker of such confession.”

Statement by accused must be of confessional nature. The Anticle seem 10 be
based on the view that an admission by an accused person of his own guilt affords
some sort of sanction in support of the truth of his confession against others & wel
as himself.! The Article applics to confessions, and not to statements which do no!
admit the guilt of the confessing party.”

15. 2003 P.Cr.LJ. 1264 (DB).

16. PLJ 1975 Lah. 176=PLD 1975 Lah. 1569. :

17, wc_m._ﬁ All. 796 (DB)*AIR 1955 Mys. 27 (DB)*+AIR 1936 Oudh 156+A

18. PLD 1959 PC 28, 5

19. 1992 P.Cr.LJ. 1910(DB).

2. PLI _wqwsz,_qo+vrc 1960 Lah. 31+10 Cr.L.Jour 369 (DB). -

1. AIR 1949 P C 257=76 App Ind 147=50 Cr L Jour 872. 1920 Co §

2- 1983 SCMR 57341984 P. Cr, L.J. 283+PLD 1949 PC 90=2 DLR 39+AIR I
(DB)#13 CrL Jour 305 (SB). '

1w 1931 st 17

LI

earsay. Iy,

- gguinst persons joi
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be by an accused person. A statement by a person before he is
ce by the police is only an admission and is admissible against
inst his no-unn:mon_.w A statement to be admissible under this Article
" made by a person accused of the offence with which he and his co-

" harged- When the person was not an accused at the time he made a
re 4 affirmation 10 the magistrate, that statement would be
et on : st his co-accused.* A person originally charged with the accused

ol e 4 on ithdrawal of a case ummsmp.:_s is a competent wilness against
disch? he ceases Lo be on trial with his accomplices; his statement is not a

accUSe " ithin the meaning of this ?io_o.u .

ion. An admission amounting to a confession must be a clear
pting guilt, and not a mere statement from which the guilty
h an admission cannot be used against a co-accused. If the
pimself with the same brush with which he tarred the others, the
d, no doubt, be admissible under Art. 43. But where he confessed to
- a robbery and it was sought to be produced as evidence against
f murder. Implied terming of himself would not make the statement
the accused admissible in evidence against his co-accused under Art. 43.7

Confession not a%:.,...h@.?.ama..:h maker. Confession of a co-uccused can be
ninto consideration only if it can be used as evidence against the maker. Where
admissible against the maker, being the result of inducement, it is
 his co-accused.> Thus an extra-judicial confession made by boys
ed but retracted before a Magistrate, does not prove the case
ntly accused with the boys. Similarly statements made by a
olice are not admissible in evidence if they are incriminating
10

one, Y, *.n:.nn_ and suc

takel -onside
ihe confession 1S 11
inadmissible agains
cajoled or frighten

conspirator 10 the p
against the other conspirators.

. Confession of accused falling under Art. 40 is also a confession under this
Article and is admissible against the co-accused subject t0 independent evidence
being available.!! 4

.ne_b.hnc:a statement at trial. Statements made by an accused person during

”ﬂm HnE_ can hardly be regarded as statements by him as a conspirator in reference to

_gawh..ao: intention of the persons who were members of the conspiracy and are,

bef e not admissible under’ Art. 23, Art. 43 applies only to statements made
ore and proved at the trial."?

w__w “.Nwm Pat. 473=29 Cr L Jour 913 (DB).
i _c; Lah. 487=16 Cr L Jour 257 (FB).
a _oww Cal. 330=21 Cr.L. Jour 5 (DB).
i _o% Bom. 296 (DB)+AIR 1959 Bom. 127 (DB)+10 Cri L Jour 369 (DB).
e wn,_@r:_._. 157=PLR 1956 Lah. 58 (DB).
12010 ) R 1419+AIR 1923 All. 352+1911 Pun Re (Cr) No. 9.
R s 597=1911 Pun Re (Cr) No. 14 (DB).
AR 154 Sind 85=40 Cr.L.Jour 882.
18 dig g | Mad, 238=42 Cr L Jour 654 (DB).
33 Oudh 86=34 Cr L Jour 124.
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