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Where t!lc plaintiff has wrongly framed his suit and as a consequence certain

irrelevant evidence becomes 'rclcvant, the evidence may ‘be admitted on the

~ gssumption that he has by his mistake impliedly waived any objection to the

snadmissibility of such evidence, because the plaintiff cannot be heard to object to

the use of evidence to which the irregularity of his procedure gives relevancy and to

which he apparently took no exception when it was tendered at the trial, although
quch evidence would otherwise be irrelevant.'®

7. Decision on objection. In all cases regarding admissibility of a particular

iece of evidence the mat|erial time, when admissibility has got to be decided is the
time-when the Court receives the evidence and not the eventual result.!' Therefore a
Judge should not admit tentatively a piece of evidence to which objection has been
raken and reserve the question of the admissibility for arguments at the final stage. If
he tc:mtatively admits the documents the High Court will set aside the order in

revision.'

@ Relevancy_of facts forming part of same transaction. Facts
whicli; tHough 1ot T 1S3UE, are So connected with a fact 1n 1ssue as to
form part of the same transaction, are relevant, whether they occurred
at the same time and place or at different times and places. l

Hllustrations

(a) A is accused of the murder of B by beating him. Whatever was said or done by 4 or
B or the by-standers at the beating, or so shortly before or after it as to form parts of the

transaction, is a relevant fact.

(b) A is accused of waging war against Pakistan by taking part in an armed insurrection
in which property is destroyed, troops are attacked, and goals are broken open. The occurrence
of these facts is relevant, as forming part of the general transaetion, though 4 may not have
been present at all of them.

() A sues B for a lible contained in a letter forming part of a correspondence. Letters

" between the parties relating to the subject out of which the lible arose, and forming part of the

correspondence in which it is contained, are relevant facts, though they do not contain the lible
itself, :

(d) The question is, whether certain goods ordered from B were delivered to A. The

sf;oods were delivered to several intermediate persons successively. Each delivery is a relevant
act, . ‘ :

- Evidence Act, 1872. The Article is exact reproduction of S.6 of the Evidence

Synopsis

L. Scope and applicability. 2. Same transaction.
b Pt i

:? AIR 1920 PC 67.
o AIR 1940 Nag. 340=ILR 1941 Nag. 110=42 Cr.L.J. 17 (DB).
. AIR 1919 Lah. 184=20 Cr.L.J. 305 (DB)+AIR 1957 Andh Pra. 60.
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Declaration must be spontancous and iquned,-ate. Art. 19 and th_e Succeeding

. L issi f evidence relating to what is commop|
articles embody the rule of admlsmqn 0 e X . y
known as res gestae. Acts or declarations accompanying the ransaction or the facts
in issue are treated as part of the res gestae and admltte-d as evidence. They are,
roughly speaking, exceptions to the hearsay rule. Tlle obvious ground Ofa(hmsspn
of such evidence is the spontaneity and unme_dlacy_-of the act or dedg@@g in
question.'® Thus where a P.W. saw a boy being dropp;d from a cycle and he
observed that he was weeping. He followed him immediately and asked him the
reason for weeping and was told by him that he had been sodomised upon by the
 petitioner, the statement was admissible in evidence.'” But if it 1s separated from the
fact by an interval which, though very slight yet allows of fabrication, it cannot be
treated as substantially contemporaneous with it. If a declaration is made after such
an interval of time from the act as to allow fabrication or to reduce it to a mere

narration o.f a past event, it is not substantially contemporancous with the act and is
not admissible in evidence.!s -

) f.?rammem must be of person who has seen the occurrence. The statements must
¢ ol a person who has seen the actual occurre

\ ! 1S S nce and who uttered the same
fﬂ?.l”fﬁi"f 0351'(? Wil 5}16 meident or 5o soon after it, as to make it, reasonzbly certai
s l\Dthref :IS; eSttlr] under the stress of excitement caused by his having seen the
! ansaction ig a single incident, » statement by a person who W&
: .
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Statement must be part of the transaction. All spontaneous statements i

conncctcd with the transaction under investigation are not admissible. [t n some
wa)’vn hat the statement is a part of the transaction, The spontaneit ofth. must be
.Shﬁ:) Joubt, guarantce of 1ts truth, but the reason for Tt adn s ¢ statement

| ruth, but miss1bilify under Ar '
B — part of the transaction anc nol merely that 1t 1s spontaneous.’ 'Y cta'relgt l:

ammlt up '1 t'alsc'dctcncc regarding his”conducrafter the occurrence
pamelys that he was weeping and was naming another person as culprit. It could
afely be assumed _that it was an after thought of the accused and such a conduct as
also his other acts immediately after the occurrence, could be taken note of as highly

relevant factors.?

Connection with fact in.issue. The statement sought to be admitted under this
section must be connected with a fact in issue. Reputation is not.at all a necessary
fact to be proved in a charge for defamation and hence it does not become a fact in
issue. Therefore, evidence to show that the reputation of the complainant is so low
that it cannot be injured by the imputation is not admissible.3

Evidence admissible under other sections of the Act. An act of statement not
relevant under this Article may be relevant under other Articles of the Qanun-e-
© Shahadat.} o

" Value of evidence. Evidence admitted ungder this section can only be used as a
~ link in the chain of evidence. Conviction cannot be recorded on it.’

2. Same transaction. A_transaction is a group of facts so connected together
as to be referred to by a single legal name as a crime, a contract, a wrong or any other
subject of inquiry which may be in issue. . :

It is not possible to frame a comprehensive formula of universal application to
determine whether two or more acts constitute the same transaction ; but the
circumstances which must bear on the determination of the question are proximity of
time, unity or proximity of place, continuity of action and community of: purpose or
design.” Thus if several persons conspire to commit offences, and commit overt acts

——
-
.

19.  AIR 1951 Orissa 53=ILR 1950 Cut 509 (DB). :
20. NLR 1995 Cr. 297=PLJ 1995 SC 277=NLR 1995 Cr. 321=1995 SCMR 693=1995 Law Notes
(8C) 296. ' ;
AIR 1951 Orissa 53=ILR 1950 Cut 509 (DB). ) ‘
1992 SCMR 1187=PLJ 1992 SC 369=NLR 1992 SCJ 490=1992 Law Notes 405.
AIR 1954 pat. 84=32 Pat. 276=1954 Cr.L.J. 124 (DB).
AIR 1938 Oudh 26=13 Luck 697 (DB).
.PLD 1976 SC 291.
1951 Al L.J, 149,
AlR 1951 Orissa 53=ILR 1950 Cut 509 (DB).
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Evidence as to other offence. Events preceding and leading to assault o the
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in evidence by the prosecution to prove the ui
deceased sh?zugi %Z :(l;gl;e‘;’,htto‘:)‘#] ég Sf“;‘:ices woyuld be relevant and admissib]e %f :lllte[r)e
the accusedl;etw::%n the offence charged with the other offence or the two acts fopy,
5 ftnoefx lt]}?e same transaction so as to fall within Art.19. Where the accuseq Was
Ic)IE:zirgv,eci under section 302, Penal Code, with murder. According to thg Prosecutigp
case, on the morning of the day of the incident a threat had been given by the accuseq
that he would finish off the deceased and also ﬁmsh_hlmself off. The defence of
accused was one of alibi. His case was that he sustained serious Injuries on that g
as a result of an attack on hinmr by another named person and that
sustained by him were not self-inﬂicted, as was the case of prosecution. It was held
that the evidence as to the manner in which, according to the prosecution, the injuries
came to be sustained by the accused must be held to be closely connected wi
offence charged against him as to form part of the evidence upon which the offence
charged was sought to be proved. Therefore it was a part of the same transaction.”
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also connected with the Same transaction, cannot be sajd to bé inadmissible or
irrelevant. There is no 1Siof i
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s of the ncgotmu.ons between .1hc parties for the settlement of the terms of the
"“C“CC' or the extension of ll}c. original licence are admissible in evidence under
:ﬁ_]q as res gastae.'® Whe!‘c_ Injuries were inflicted on the deceased and soon after
ilC stated that they had been inflicted by the accused. The statement was admissible
ander A[t.l9 as it was made by the deceased very shortly after he sustained the
injuries.” Where a witness reported what he had seen to his own father, another eye-
witness \\,|1o_suppqrted hml. There was no such e.nm]t'y between the parties so as to
imply that this witness or his father wc_n!ld falsely 1mphcate the appellants. Moreover,
he timing an_d locale of the occurrence is suph that it must h.ave_ made various links in
the same chain of res gestae and thus the evidence was admissible 4",

Person present ar commission of crime. Evidence of P.Ws. whose presence at
time of murder is established would be relevant under Art. 19 as res gestae."

Statement by accused. Statements, utterances and declarations in order to be
.admissible/relevan't as. ‘res gestae ' should be contemporancous with the occurrence/
incident in issue, 1.e. interval should not be such as to give time or opportunity for
fabrication and they should not amount to be mere narrative of past occurrence.
Declarations, statements and utterances which do not satisfy the said test are rejected
as hearsay. Where the accused gives a spontaneous explanation right at the moment

when the crime is commiitted, the explanation becomes res gestae within the meaning
of this Article."

Letter written prior to dispute. A letter written prior to dispute, contemporane-
“ously with events mentioned therein and produced on record, can be relied upon as
© res gestae under Art. 18.2:

Sexual offences. In cases of sexual offences against woman statements made to
third parties are admissible; but they must be complaints made voluntarily and at the
earliest convenient moment, even then they are received not as evidence of
corroboration of fact complained of, but as evidence of credibility of the
complainant’s testimony to the facts alleged, and where consent is a defence, to
negative such consent.’ If a woman, without making a complaint, i.e., without
wishing some action to be taken, merely states that she has been ravished, that
 statement is not relevant under Art. 12, though it may be relevant under Art. 153.¢

Sodomy. In a case of sodomy disclosure made by victim to prosecution
witnesses regarding incident being a statement made under immediate influence of
transaction is admissible as res gestae under Article 19 of Qanun-e-Shahadat Order

6. AIR 1950 Pat. 134=29 Pat. 19 (DB).

17. AIR 1964 Assam 53.
(8. PLD 1997 SC 3974NLR 1991 SCJ 403=1991 PSC 565,
I9RCR 000 Cr. 617 (DB).

20. PLD 2003 SC 368=PLJ 2003 SC 113=NLR 2003 Cr. 281.

1. AIR 1959 All. 483=1959 Cr.L.J. 924.

2003 AC 127 (DB).
AIR 1939 PC 146+AIR 1953 Cal. 332=1953 Cr.L.J. 748.
PLD 1950 Lah. 189=PLR 1950 Lah: 294.
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1984.% Rule of res gestae incorporated in Art. 19 would make evidence of

. - - . - t‘ L
victim of sodomy admissible in evidence.

Unlawful assembly, statements made by member of In a prosccufi(m ;
promoters of an unlawful assembly the statements of members made at that. tipne
. Y
admissible to prove its unlawful purpose.

4. Evidence not admissible as ‘res gestae’. Evidence which does noy form
part of the same transaction is not admissible in evidence as res gestae. Thus' the
statement of a person, differing from written report handed over by h‘lm but Written
by another, is inadmissible against a person writing a report as 1t does not form pan
of the transaction, namely, making the report.® i‘
.

A statement arising out of accidental facts occurring in the course of a chaip
events which constitute the transaction are not'to be treated as part of the transac
and cannot be admitted in evidence under Art.19.° Where 2 witness learnt abouyt
murder of the deceased and went to the spot and saw that the dead body was be
removed by some persons. His statement that he learnt that the deceased had bei;
murdered by the accused or that he was told by various witnesses that the accused
had murdered the deceased and had run away, was held to be inadmissible jp
evidence because they did not form part of res gestae."

(.Sratement, made some ti)

res gestae. The declaration to b
with the transaction in issue.j

false complaint a statement at a subse

5. PLJ 2001 FSC 46, _

8. 2001 AC 87=PLJ 2000 Cr.C. 357=2000 mLp 1290.

7. AIR 1925 Rang. 354=24 Cr.L.J. 1622=3 Rang, 352 (DB).
8 AIR 1919 AL 110=20Cr,L) 3}

9. AIR 1951 Orissa 33=ILR 1950 Cut. 509 (DB).

10.  AIR 1953 Punj. 218=1913 Cr[_ . 1427 (DB),

Pl PLR 1950 Lah. 294=PLD 1950 |y, 1B9+AIR 1942 Qudh 130
12. AIR 1925 Mad. 579=26 Cr.|_j 721=48 Maq. 640 (DB). 1_ '
13. PLD 1950 Lah. 189=PLR 1950 [ 4}, 294+AIR 1934 Ca, 17 (DB)
14.  AIR 1965 J &K 37. y
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