§ TPV AR ST WY 550
_ﬁ! \ ;
b 76 80 admission is made of the fact of an adoption havin
L W !::‘y ‘naking the admission had concluded to be valid in Ia
e }-*3 | true facts 10 show its ml\;ahdlty and no estoppel opera
410 51‘; misrepresentation of facts.'®
st

g taken place,
w, the party is
tes against him

I L

Ltk
1 ;‘ﬁgﬁ , ity . :
?_ﬁdﬁ““ 0 admission. A couns_e] s admission of a point of law. cannot be
| Cﬂ”ﬂsn 5 Court, and thg Court is not precluded from deciding the rights of the
qing UP:U 4 view of 1aw.

n

™ o
NTS BY PERSONS WHO CANNOT BE CALLED AS

Fﬂiﬁ s
ME
GTATE / WITNESSES
L\ ;

Cases in which statement of relevant fact by person who is

. annot be found, etc., is relevant. Statements, written or
jead O fcreleVant facts made by a person who is dead, or who cannot
Wfbal’g or who has become incapable of giving evidence, or whose
be foun e cannot be procured without an amount of delay or expense
endane the circumstance of the case appears to the Court

nich under " the cz o .
:;lrfahsoﬁable, are themselves relevant facts in the following cases:-

(1) When it relates o cause of death. When the statement 1s r}lage |
by a person as to the cause of his death, or as to any o the
circumstances of the transaction which re§u1ted in his death,
in cases in which the cause of that person’s death comes 1nto

question.

- wh ' ho made them

Such statements are relevant whether the person w e
 was or was not,. at the time when they were madg, u;l.dgr
expectation of death, and whatever may be the nature o .tte
proseeding in ‘which the cause of his death comes into

§ question.

Buﬁ'*"é(?-) Or is made in course of business: When the statement \;v;lg
made by such person in the ordinary course of busmessﬁdum
in particular when it consists of any entry or me?gra‘ness
made by him in books kept in the ordinary course o USIf 3
o in the discharge Of professional duty; or 0i o
acknowledgment written or signed by him of tl}edr.eg: %f '
‘Mmoney, goods, securities Or property of_ any kin h"m' L
document used in commerce written or signed by him;

\

1§
l,

" 12 Ind App (Supp Vol) 47 (PCY+AIR 1948 Oudh 125=23 Luck 52.

1872 Ing A
PP (Supp Vol) 131 (PC).
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S60  STATEMENTS BY PERSONS WHO CANNOT BE CALLED AS wipy -
o
An

the da

signed by him.

(3) Or against interest of .
the pecuniary or proprietary interest of the Person
or when, if true, it would expose or would haye ex aking it
to a criminal prosecution or to a suit for damages Posed 1.

4) Or gives opinion as to public right or custom, o
4 general interest: When the statement gives the oum...zﬁw :
0f'y

..;

te of a letter or other document usually dateq .
"’ 230:

o :
of maker: When the Statemen " 1

t
Ea

NQG. o.\_ .

such person, as to .:5 existence of any public right ny
or matter of public or general interest, of i s Or custy,
which, if it existed, he would have been likely ax_wa:nn of
and when such statement was made before any nos:ow M_Sa.

nmwmm

to such right, custom or matter has arisen,

(5) Or relates to existence of relationship: When th
relates to the existence of any relationship by Eoom m_mhwama
’ lage

or adoption between persons as to whose imzo:mavw
i

blood, marriage or adoption the person makin
7 B nrﬂ S
had special means of knowledge, and when 5% msasﬂmMahm

made before the question in dispute was raised.

(6) Or is made in will or deed relating to family affairs:
statement relates to the existence wm. mmu\ S_W:%mewm %\:mmﬁﬁn

. marriage or adoption between persons deceased, and is made
in any will or deed relating to the affairs of the family to
which any such deceased person belonged, or in any family

,\Lo\w.\ pedigree, or upon any tombstone, family portrait or other

thing

such statement was made before
raised.

(7) Or in document relating to transaction mentioned in Art. 26,
paragraph (a): When the statement is contained in any de¢d,
s:: or oa.,ﬂ document which relates to any such transaction
as 1s mentioned in Article 26, paragraph (a).

(8) Oris

{0 matter in question, When the statement was ma

numb

their part relevant to the matter in question.

Aua) The question s, whether 4 wag murdered by B; or

on which such statements are usually made, and when
the question in dispute was

relevan!
de by 2

er of persons, and expressed feelings or impressions o

made by several persons and expresses feelings.

Hlustrations

mﬂ.ﬂqmzmz.a BY PERSONS WHO CANNOT BE CALLED AS WITNESSES 561
ofinju ries received in a transaction in the course of which she was ravished. The

hether she was ravished by B: or

‘. . . .
1 is whether 4 was killed by B under such circumstances that a suit would lie

by A as to the cause of his or her death, referring respectively to the
e actionable wrong under consideration are relevant facts.

acaa.‘ The question is as to the date of A’s birth.
b ;
@ n the diary of a deceased surgeon regularly kept in the course of business,

An entry _m?na day he attended A’s mother and delivered her of a son is a relevant fact,

hat, on 3
#n question is whether, 4 was in Peshawar on a given day.

ment in the diary of a deceased solicitor, regularly kept in the course of business,
day the solicitor attended 4 at a place mentioned, in Peshawar for the purpose

pecified business, is a relevant fact.

qating t
()
A state
nagiven .
M.mn,oﬂ_.nasm with him upon s
E,‘an quesion is, whether a ship sailed from Karachi harbour on a given day.

A Jetter written by a deceased member of a merchant’s firm by which she was chartered
«ir correspondents in London, to whom the cargo was consigned, stating that the ship

o th day from Karachi harbour is a relevant fact.

qiled on a given ,
g\:ﬁ question is, whether rent was paid to 4 for certain land.

A letter from A’s deceased agent to 4 saying that he had received the rent on 4’s account

and held it at 4’s order, is a relevant fact.

.} The question is, whether 4 and B were legally married.
J \w(\. : i
The statement of a deceased clergyman that he married them under such circumstances

that the celebration would be a crime 1S Televant.
g The question is, whether 4, a person who cannot be found, wrote a letter on a certain
day. The fact that a letter written by him is dated on that day isrelevant.

L

~
. . 2 "
5 The question is, what was the cause of the wreck of a ship. Q.m.
A protest made by the Captain, whose attendance cannot be procured, is a relevant fact.

Y The question is, whether a given road is a public way.

A statement by 4, a deceased headman of the village, that the road was public, is a

a_a@, fact.

>§m_.v=o._””5%=nmzo.= is, what was the price of grain on a certain day in a particular market.
Televant _.mz.o the price, made by a deceased banya in the ordinary course of his business, is 2
VT e .
f he question s, whether 4, who is dead, was the father of B.
stat . . . .
ment by 4 that B was his son is a relevant fact.

T o,
:n.ncnw:os 1s, what was the date of the birth of 4.

p |
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e >:.; N )?h
A letter from A’s deceased father to 2 friend announcing the birth of 4 Oy s rement exposing maker to 54. Statement as to fact of adoption.
a relevant fact. . w_:f_m___.. 1 4. wmmon::o: or damages. blic o = ms.nmansﬂ d by T
o nd when, A and B were married, E 2 .ration as to public or egitimacy and parentage.
g Theon R R ¢ 42. Unn_uh_mrmrr 56. Statements as to heirship and
An entry in 2 memorandum book by C, the deccased father of 8, of hig mn:.omo: must be of competent succession,
marriage with A on a given date, is a relevant fact. . Gug, B 43 onﬁ_mwa under paragraph (4). 57. Statements as to age, date of
» £l . n 2 . .
(n) A sucs B for a libel expressed in 8 B.:.&Mmze_znqw ©xposed in a shop yipy . B 4 wnn_wazo: must be ante litem i WMWM. annwmhwnma:m o
. imilasity of the caricature and its libelous ¢} ow, L . " 3 -
question 15 as to the similarity JATBCICE. The remgey, o etc, in  school registers,

crowd of spectators on these points may be proved.

Evidence Act, 1872, This Article is reproduction of section 32 of Ey

Synopsis
1. Scope. . s 22
2. lllustrations to the Article,
3. Conditions precedent to 23.
admissibility. 24,
4. Statement admitted under this
Article if substantive evidence, 25.
5. Affidavits,
6. Written or verbal statements, 26.
7. This Article controls Article 24.
8. Dying declaration need not be
made in expectation of death. 27.
9. Person surviving after making 28.
statement.
10. Statement must relate to cause or 29.
circumstances of death.
11. Statement as to cause of death. 30.
12. Statement as to circumstances
which resulted in death, 31
13. Statement, against  whom
admissible. 32
14. Recording of dying declaration,
15. Dying declaration by signs and 33.
gestures, 34.
16. First Information Report.
17. Proof of dying declaration. 3s.
18. Dying declaration must be
complete. 36.
19. Dying declaration must be taken
as a whole, ! 37.
20. Evidentiary value of dying 38.
declaration, 39
21. Construction of dying 1
declaration. 40,

nce as to fact in issue.

nce of reputation. ; N
ence gy | ement as o existence o ;
B " wﬂﬂno:mzv must have been 60.
made before controversy arose.

Statement must be by person 61.

a__- 9 hu. m<_uﬁﬂ
: 26. Evide

Statements and Cntries

. a i {
ordinary course of _Em:émp s 4 who is dead or cannot be found.
Proof of writing, * , A gome of the makers of statement oy
Declarant must pe dead o may A i dead &

S o ot o
ents.  In :
documents. S
Persons i .
have _uoq_.m_._%_ﬂ_:m rh%ﬂg o
edge of
matter,
Entries in account books,
Corroboration  of entry i § 53
account books. :
Recital  of
documents.
Report of postal peon or process-
server.
Entries in chaukidari and police
diary.
Statements  of deceased deed-
writer. :
Entries in official records.
Statement  against

eclaration must have been 64.
° wmaa with knowledge of
contents. 65
51. Special means of knowledge of 66.
declarant.
52. Knowledge of general agents and 67
pleaders. . . .
Statement on relationship by 68,
blood, marriage and adoption.

boundaries in

that sense; if it refers to an opinion it must be the

guardianship petitions, etc.
Pedigree evidence.

Statements in pedigree filed in
previous suit.
Pedigree filed in
proceedings.

Proof of pedigree.
Horoscope and birthday books.
Books kept by priests, pandas,
etc.

Evidentiary value of pedigree.
Statements in wills, deeds and
‘inscriptions, etc.

Statements relating to
transactions mentioned in Art.26.
Transaction, meaning of.

settlement

1. Scope. Eight clauses mentioned in Art. 46 of the Qanun-e-ghahadat, 1984
are exceptions to the general rule of evidence that all oral evidence must be direct
viz. if it refers to a fact which could be seen it must be the evidence of the witness
who says he saw it; if it refers to a fact which could be heard it must be the evidence
of the witness who says he heard it; if it refers to a fact which could be perceived by
any other sense it must be the evidence of the witness who says he perceived it by

evidence of the witness who holds

& MTE opinion, as provided by Art. 71 of Qanun-e-Shahadat, 1984. When a person
pers . °Poses a fact in a Court of law he states under the oath and is liable for prosecution

interest of maker. . § for Perjury if he states falsely and his statement can be tested through cross-
Admissibility during lifetime © § Mxma_zmso:. thus there is some sort of guarantee of truth to the said statement, but in
friakap: - : %ﬂn covered under any clause of Art. 46, said safeguards are absent, as the maker
Statements must be take i ® Slatement is not examined as a witness at all. Article 46 thus relates only to
whole. ®¥ancy of evidence and not to the manner of its proof®

: ot
Collateral facts in the stateme!

: : . A reley .
Regitals in consent %nnmaw s | ddmineg ant fact cannot be proved by hearsay. Hearsay evidence can never be

unless the Qanun-e-Shahadat permits it,

Recitals of _uocun_u._._ therein stated, ad

not inter partes.
Statement by con
execution.

vict  belor

20, PLD 3
003 Kar,
. AR ar. 618 (DB).

Art. 46 does, subject to conditions

énn._ Evidence of a statement made to a witness by

1931 Mad. 689~33 Cr. L. J. 51 (DB}*AIR 1954 Raj, 38, .

J

V)
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364 STATEMENTS BY P

ed as witness may or may not be hearsay. gy},
¢ when object of evidence is establishmep,
" but it is not hearsay and is admissible in gy, o1 why is

posed to be established and not truth of the um“_gnn
~osn:

ve evidence contemplated by Artd6 pe B
acity, however, must be proved, and pr oéMM not g

not himself call

hearsay and inadmissibl

contained in the statemen

fact of its being made is pro

The incapacity. 10 gi
permanent incapacity. Incap
onus of establishing the circu

n<E e

exceptions ;
person has become very old m._.a Zﬁ& and cannot move, he must be :n_r 2_5,; ;
become incapable of giving evidence. dto haye

E_nnﬁww_om& wman:nm.ﬂ:ﬂm\m ¢ direct because.when Punmmﬂm;ﬁpmm 2 fact Benery)

Court of Law_he speaks under the sanction of an oath and he can be crogs.e clorey
e A X AMineg

Dying declaration. Evidence of dying declaration is an exception to i
e

e B T e e

vw the other party, but in the case of statement made under Article 46 these -t |

safeguards are not svailable because the maker of the statement cannot rnmn\gﬂ!a

OXN_.E:.R_.
¢ _ud.ovm.o_n
amination,

The nature of statement and the circumstances under which it is made, mak
the truth of a statement and thus, take the place of oath and cross-ex
Therefore, the evidence of dying declaration cannot be lightly ignored.!

Writien statement. Written statement cannot be exhibited in a case witho
person :_.sm the same being examined in Court and therefore cannot be :amﬂc w?
evidence in the case under this Article.* ‘ cdas

. mxnmmz.oz to .m..w.M.w. n.w.w..ﬂ. The rule enacted in S. wmu, Criminal P.C. that all
evidence in any enquiry,or trial shall be taken in the presence of the accused is
subject to the exceptions contained in Articles 46 and 47.%

. Evidence not taken in Court. The statement of a witness which a court can rely
upon if the witness appears in Court, is the statement made in Court about a relevant
fact-in-issue and not a statement made before any other person or authority, unless i
be.a statement falling under S.288, Criminal P.C., or be a statement taken on
commission lawfully issued or be a statement admissible under any other provision
of law. A statement not made before the Court may however be admissiblc, if the law
amwom such a statement relevant and admissible in evidence.” A dying declaration ©
W_LMn amwmmo%nwn Art.46 applies, would not be hit by section 162 of the Criminal

Articles 46 and 47. Article 46 i i _ 9 6 and 4,
. 7 . : s not controlled by Art. 47.° Arts. 46 20
give different instances where evidence is relevant. Art. 46 makes relevant statemen®

PLD 1979 SC $3=NLR 1979
AIR 1961 Paina 21, e

PLJ 2000 Sh.C. (AJ&K) 17.

1991 SCMR 2223,

AIR 1951 Punj. (Simla) 178=52 C

AIR 1950 Lah 167751 Cr. L3, 1380 "
PLD 1961 Dhaka | (DB)=12 DLR 537+19

: 69 P, Cr. L.J. 482 (DB).

PLD 1950 Sind 152=AIR 1949 Sind | 2=ILR 1947 Kar. 224 (DB).

SVnhawwN

=l RN

£RSONS WHO CANNOT BE CALLED AS WiTnggq
=1
Ay
44
ann.ﬁ
5_5 b

. ! ” to
mstances that would bring a statement wig;, Tictly Ty, am:a
n

in Art.46 lies on the party wishing to avail itself of the m.maansmzw of h, b

ihe Court of jaw to accep

ATEMENTS 3Y PERSONS WHO CANNOT BE CALLED AS WITNESSES 565
ST, 3

4 person as to En.nmcmo.cm his death; Art. 47 makes relevant evidence
cease vhen the witness 1S dead or cannot be found, eta. These are two
ot be said that Art. 47 governs Art. 46! e

46. The framers of Qanun-e-Shahadat regarded the facts
and 47 as msaomnzmna indicia of trith and furnishing in
ds for legitimate inference and not as exceptions or provisos

71 and
in Arts. 46

ves direct groun

conduct. Where 2 statement of a deceased person is inadmissible
idence of it as evidence of a person’s conduct and not as the

46, eV " A
 yndef ﬂﬂm_. a Jeceased person 15 admissible." .
L gatemen o ) .
g of. Provisions of Art. 46 are in the nature of exception. Onus of

- of pro . e
Qe e\.ﬁ “stances that would bring statement within any of the exceptions

wtablishing by Art.- 46 is upon the party who wishes "to “avail itsell of the

[

i

) [llustrations to the Article. In the construction of Art. 46 it is the duty of

t--if that can be done--the illustrations given, as being both
f relevance and value in the construction of the text; the illustrations should in no
”an be rejected because they do not square with ideas possibly derived from another

system of jurisprudence as to the law with which they or the Articles deal."

3. .nc._&:o:m precedent to admissibility. Before a statement of a deceased
person is admitted under Art. 46 (1), it is necessary for the party seeking to put that
statement in evidence 10 establish the requisites laid down in this Article. The burden
of proof lies heavy on the party.'s A statement which does not relate to any of the
matters referred to in the Article, is not admissible in evidence.'® Thus where in a suit
upon a promissory note, one of the attesting witnesses to the execution of the
promissory note cannot be called to prove execution, he being dead, his statement in
aprevious suit not inter partes cannot be brought on the record, when the statement
does not fall either under Art.46 or under Art. 47.'7 A statement made by a widow in
”MM_M:MQS before the Commissioner for Workmen’s Oo:%a:ﬁ:g that m_,.m had
usam:ﬂoﬁ .Jn_. husband who was then dead as a ._.mwcs of injuries received in an
i w<w_m proceeding to the factory that the bicycle on which he met with the
o u:ﬂ_&:m : een given to him by his employer, because otherwise he might be late
Atd6 4 am. e ﬁmn_oé.. 1S _ﬁm.:m”&: as it does not fall within any of the sub-naras of

nd is therefore, inadmissible.'®

AIR 1941 Rang. 301=43 Cr, LJ. 123.
TAI 385 (FB), .
> AIR 1954 Mad. 215,

2003 YLR 3068
w.x 1916 PC 242.
i _G 1977 Pesh. 38 (DB)

>§ AlIL ] 458, . |
i Lw 1960 Punj. 261 (DB). |

1950 Cal, 164 (DB),.
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, Artq
ailability of person whose h&«:a.ﬂ\: w.q. mem.ws_ t0 be admitrey §
rcs that there shall be proof that a person €2 | ,.n o_“__.a Of cannot by , Ang
sonable amou™ of deley % expense before s statement jg Procypeg
5 conditi dent to the reception of his statemen e
a person who could be put in the wit undey -
.46 or ?fﬁ.s %‘_sn: conditions __.H_me boy g_“

St exi i vious rent suit is ind missible to prove n4
pot exist. plaint in 8 ﬁﬂnr the Jandlord is living w.:a no &.?2?“ MM»BQ.: hmm__a
or examine him on commission.' Pt is m, ﬂ_M
- A recital in 8 document is admissible
¢ persons who are not parties t0 the document, only when Ea_sn ev
other words, It must be shown that th ond
be found or have become incapabl € arties
i be procured without an amount M%m giving
tances of the case appears to 5%_3 &
::Rmuonmc_n.n Thus where the o_.mmau._ document was lost and a copy of 5% .nes
ined a statement signed by a deceased person that the d origing|
], it was held that such statement was admissible in Mﬁag.
as a statement made by 2 deceased person in a document relating to a ins__“ m..:nm
s account books) made by a person are not admissible :m ”_”
duced, though alive, or the o:ncs,mssgm

re not disclosed.?

equent to time for his examination. Where a person who
case and yet had not been examined asa
rson filed before his death in support of

ts of a deceased person.*

the plaintiff’s case arc i

Statement of person examined in Cour. Where a witness in a suit has been fully
examined and cross-examined. Art.46 has not application and if the witness happens
to die w...a.o_.n the completion of the suit, it is not open to either party t0 apply for the
admission of a statement made by himin 2 previous suit.®

Person whose identity is not known. A person may be sa
found when it is known who he was and if in spite of s
found to have been dead. But he may equally be said
identity cannot be traced or he cannot be found.

En:nn
n__ﬁo:m

person ma ment is not pro
producing hima

which stand in the w8y of

_ Death of person subs
was alive at the time the plaintiff closed his

witness, the statements in writing of such pe
inadmissible as statemen

———

pLD 1957 Kar, 765 (DBJ*AIR 1933 Rang. 212 (DB)!
AIR 1945 Cal. 360=46 Cr. L.J. 683 (DB)*AIR 1943 Ca
AIR 1924 Cal. 558 (DB).

AIR 1920 Pat. 696. :
AIR 1929 PC 115,

AJR 1935 Oudh 16 (DB).

25 All. 143 (PC). .

‘AIR 1920 Pat. 291 (DB),

AR 1944 Lah. 58,

AIR 1945 Cal. 360 (DB)-

1,76 (DB)-

~3
. ~z

 declaration must ne ar| . .
. ns contained in Chapte

. Atticle.”® All that the Court nee

zn—.m m< 1mwmczm WHU LA ===
e and expense must be with respect to

{nconvenienc
e numiber of witnesses cited.?

arising from th
jtness was living at a far-off place is no reason for not
t where a vn.ao:._m not in the country and.is residing say
duced in evidence under this Article.'

+ country. Evidence recorded in a foreign country
be admissible under Article 32 or Article 33 in

gainst the same accused."
r this Article if substantive evidence. A
is Article is substantive evidence.'? Where the

the paragraphs of Art. 46 and other conditions

d not only as corroborative but as independent

hata W
tness.” Bu
imas? " ingcan be pro
d in othe
rs Act may
enal Code 3

t can be use

. n. =
pie"® Affidavits admissible under other statutes, as mﬂ_awmm?_ncs%ﬂ
its :o".ma@m_aﬂamm%mwg.a - of admissible_under”
ffidavits." The only basis in
person “iot-called into-the witness box can be acted
d be capable of being regarded as 2

..Euimn:on mmm;:: m_,,oc_
upon 2 B0 ing complying with the conditions Emmo_.:uoamn.pn. Ao“:

d “statement” in Art. 46 should be

4.16 It is not necessary that a dying
d and much less recorded in
r XXV of the Code of Criminal
n if orally made.” A dying
_Eac-mauamm& but it must be
ch resulted into his death.”® A
es, when he could not speak
within the meaning of the
her if it is in writing, it i

6. Written 0 tements. The wor
i . that which is state
e been recorde

pocedure. DYing declarations -ar¢ admissible €ve
declaration could either be oral or written, signed or t
1 statement of person telling about circumstances whi
dying declaration by the deceased by signs and gestur

rbal statements

due to injuries on the throat, are V€
ds look into is whet

) DS =
m“ AIR 1917 Mad. 809 (DB). .
; 9 AIR 1925 Mad. 444 (DB).
“o. AIR 1934 All. 618 (DB).
_w. AIR 1928 Sind 161=29 Cr. L.:)- 1089 (DB).
: >_.w 1916 Mad. 1211=16Cr. L.J, 759 (DB) (Dying declaration reduced to writing is §
i M__Mnhmn of circumstances leading to deccased's death when cause of his death isin e_amoa.
e I8 Pat, 537 (DB) (Zamindar papers)-
‘. d LR 88 (Affidavit in intcrlocutory proceedin
is ustom),
z... »“” 1949 Mad. 689.
iy _og_wm@ SC 356=1959 Cr. L.J. 389. LD
1978 SC 7 1 747=PLJ 1996 SC 1596+1995 P.Cr. L.J 1479+1993 P. Cr. LJ. 1547 (0B)F
8. 2001 . CPLy 1974 SC 25+PLD 1951 PC 111=1951 FCR 193=2 DLR 386
.Cr. L.J. 1014=PLJ 2001 Cr.C. 626=NLR 2001 Cr. 334 (DB).

AIR 1947 pC 24=38 Cr.L.J. 281.

ubstantive

g by deccascd stating a particular family
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48 STATEMENTS . PERSONS WHO CANNOT BE CALLED AS Wimnggq GTATE
’ il (An, & ¢
iy ;
: d of the statemen*.® Even wh ' hension of death. The Court i :
- neous and faithful recor | Where g vy i :ate apprenc il i urt cannot import into th
contempord ode after the oral statement E:.u_ the oral dying deg| Written a0 : _aa&_a h cxtrancous limitation. In the absence of a statut ¢ statutory
declaration was M . 1o dying declaration recorded aration ,, Ving M 07 any SU° ‘ncriminati VI e
mentioned by the deceased in his dymng ¢ hod rded by the doctg Wag :om ,.am%m the last incriminating statement made by the deccased could be
fficient to reject the statement of the witness iﬂo eposed to the earljq, " itig 3” ,. %, 8" reated aS dying declaration.? Statement under S. 161, Cr.P.C. of an
wﬁnnr..a_._on.” |t must be noted that the veracity of two dying declaratign o Bying ains on is 0 admissible evidence even though the injured had died much
m:...mmzo as a natural consequence. _:_‘Q%_:m is m.ﬂa x1 ONE impairing .rnomgo_ be .8 .a%m n.o._‘m:oa of 2 m_mﬁ:.a:n made E\ %n.nmmmn_ not in expectation of death would
of the maker, it 1s matter a«mn:o:m.no:man_.m:o: whether the other can vfsaﬁe n%q.. waqmnm_ the provisions of this Article." It cannot be said that a dyin
better footing. TO extend Em?a::u_ m._a. favourable treatment to any 95323 on ‘om% .mmaan orded at @ time when deceased was not expecting to die and mﬂ_nm
there must be some strong grounds to eliminate every possibility of doypy 2 of then, &_un_:oﬂ_a bearing signature of deponent nor countersigned by any doctor, could
< , ’ . . . nt it The High Court in not treating the stat ..
. : Article 24. Article 24 is g e upon.'t 1€ g i ng the statement of deceased lad
7. This }.M_:.ﬁ_.n MN”MWMWQ?BHEQG \Fpesons .E:omMMan:m Contrleg | be a___ndﬁn__q_.nm. 164, Cr.P.C.asa dying declaration on the ground that she was :ou“
A e nwgnxn%:o:m Art. 46 imposes restrictions u oﬂm ! 9.53*_ 1 aga%% fearing death nor-did her death take place soon afler she made the
be Sonc: m:w._n% oaosm who cannot be brought before the Oowq:ua_.:_mﬂgq o B maaa%”vmm:oam the law laid down by Supreme Court.!* Similarly statement
statement ma :n ﬁ%nnmiaana of 2 person who cannot be found oo Bive evidene, e—%mm under section 161, Cr.P.C. can be treated as dying declaration if maker of
._.___n 5.” srmnn._. n.Mn e admissible under that Article Gamcamﬂm\_ﬂ is dead j; | __aeﬁ%::nm soon thereafter." The dying declaration does not cease to be so merely
relevant un i 5 3 g i 1 g latel 1 j: 1 L]
ithin the intention of the Article) although it would not be wﬂe_“no_.g_ i w_ms__mn ihe declarant lingers for a few days and then dics.
o t the statement was made not while under apprehension of death

respects it is within
under Arl. 46 1s this;
whether what the deceased m.

say it. In these circumstances, no : : _
it be a fact, that he did say the thing and if nothing more is needed to bring the Yig

said under Art.24 then the case is outside Art. 46.* It must be remembered that they
is a difference between the existence of a fact and a statement as to its Qmagzﬁ
Art.24 makes the existence admissible and not a statement as to such existence S_&
the fact of making that statement is itself a matter-in-issue. Hence if a statement does
not fall within Art.46 it cannot be admissible even under Art. 24.4 It would be absurd
to hold that every fact which even if it is inadmissible and irrelevant would be
admissible under Art. 24. If a particular deposition could not be admitted under
Art.46 it could not be admissible under Art. 24.°

8. Dying declaration need not be made in expectation of de
d be.made under immediate ap

It is admissible under Art. 24 when it is altogether
. 1 _ !
an said was true or false, but highly material hﬁﬁmﬁ
I

ath. Law does

not require that dying declaration shoul .
death. Any incriminatory statement made when a person 1§ alive and subsequently -
ration.® Statement made by person
ction which

dies can be legitimately treated as a dying decla

as 1o the cause of his death or as to any of the circumstances of the transa i
resulted in his death, would be relevant even if the person who made it was no! aH_HM
time of making it under expectation of death.” The law does ‘not insist that _.2%
purpose of being treated as a dying declaration, the statement should have beer ™
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!
2

3.

4. AIR 1960 AlL 339 (DB)+AIR 1934 All. 406 (FB).

s AIR 1929 0udh 113 (DB)+*AIR 1935 Oudh 41 (DB)+34 All. 34! (DB). ;
M. 2001 YLR 1470(DB). o 114<NLR 994 €&

pLJ 2001 CrC. 1072 (DB)+PLJ 1998 SC(AJK) 369+PLD 1994 P
(DB).

The fact tha
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od evidence I
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osc matters may no
relied upon.'®

. FIR lodged by de
' geclaration, non-attestation of rep
" would not render report as false when im
§ s not eminent.”

9, Person surviving after making statement. The fa
making dying declaration was imminent and his condition was so
Vs struggling for life were conditions precedent before requisite pr
- tuth of such statement could be drawn. ™ Where a person making a dyin

no amount of cross-examination could alter the fact if
L

_uasgm.a__ of

lue but not its sufficiency to prove its contents. Where it is
a witness would be cross-examined, and found satisfactory, it is
e.'s Where the deceased expected that he would live on and therefore
tion in the dying declaration in certain respects, his statement in
t be believed but his declaration regarding other matters may be

ceased. Where an F.LR. is lodged by deceased as dying
ort either by Medical Officer or any other person
mediate apprehension of death of deceased

cts that death of person
precarious that he
esumption about
g declaration

150=PLJ 1996 CrC. 713
92 Cr. 238+1975 SCMR
12+1983 P. Cr. LJ.
985 SC 1407 (SC

PLU 2001 CRC. 1072 (DB)+1996 MLD 204=NLR 1996 Cr.
DB)PLD 1995 Quetla 56 (FB)PLD 1992 SC 201=NLR 19
BOHLD 1974 Kar. 1=PLI 1973 Kar. 254 (DB)+1973 P. Cr. L.J. 8
b PLD 1982 Kar. 881 (DB)+1977 SCMR 477+AIR 1935 Lah. 94 (DB}+1
2 e
101 SCMR 94=2001 AC 207-PLJ 2001 SC 1692+PLD 1992 5C 211=NLR 1992 Cr. 238.
"R 1989 Cr. 705 (DB), ,
_.“””u P.Cr. L.J. 1190 (DB).
oy DSCMR 40 (Rel. 1976 SCMR 471).
>_% 1979 B) 42,
A1k 20 Punj, 310=AIR 1929 Lah. 64=30 Cr. L. 65 (D) .
P S0 Kuich 2-5] CrL. 1. 363.
NLR NS__ Pesh, 182 (DB)1 AIR 1935 Cal. 580-36 Cr. L.J. 1322(SB).
Jogs 201 Cr. $60=PLJ 2000 SC 16922001 AC 2072001 SCMR 94.

3P.Cr. Ly, 823,

Scanned with CamScanner



MENTS BY PERSONS WHO CANNOT BE CALLED AS WITNESSES 571

STATEMENTS BY PERSONS WHO CANNOT BE CALLED AS WITNEs g W TATE ,
G0 STATE O , . y
< % ; 4 t for the purpose of accepting it i .
examined in the i ed sufficien : 48 i st T
ves and does 1ot 4 s:_ﬁ_ _,mmzswﬂ mmmsmsasna is not memm“ﬁng: & ' cw%ﬁmﬂn& towards the uﬂn_n% sed, Mmaﬂ_ _:a_d m_“ma said that he was there. The
SUrvives o declaration. ’ . . 1ble My P t of deceased being directly related to occasion of hj
R (e tantive piece of evid 35 5 g, o e ement of @ : -casion of his death and
Mrd :omwzo% It could not be :mnm m:w wm.ﬂnmm anwa& under M”MM and g sm_____w _m“m__% of wwmama relation with actual occurrence, was admissible, in evidence, 10
o with L :  Section 161 MOsty @ pT  opp : i . :
par with statement M“,nm_ m,.a%on showed that deceased received ng :Ba__ ﬂ:._n“ ] ;2_% _w_ it is tru€ that the Court Scmﬁ.nnmmoor .m:a._anv, s:.::: the limit —
However, where :ﬂ..%i under scction 161, Cr.P.C. talked abouyt receiving “__55 g wh mm_uaa_ there seems to be no justification in principle to construe the s
deceased in his mm. ”na could be placed on mwm:n:._o:“ of deceased 38&&5 n e rnm”w 4 narrowly. Any fact which can reasonably be treated either as a part of
his head. No Rmpo as a dying declaration. > statement by a person v, Ung, ¢ L s _.a%m:.on itself or as @ m__.nﬁ._am"mz.nm.no:qnnaﬁ_ s:%.: is. admissible under this
section 161, Qu . m: the point of death c& did not ﬁM_m. ,mua Who wag so Wy | ,,w___dn Eaun: A dying declaration 1s mai_.mm_c_o in so far as it points directly to the fact
wounded and W MM.q cannot be used as a dying a.nn_.m::_o:.. His previoyg msm% LB H_m_n_m%.:. the res gestac of the homicide; that is to say to the act of killing and to
accused m:ﬂmne__ 1o corroborate oF contradict him.* But such Statemep Ssssg_ i .,.wg__mgl_ﬁ_uma:nnm immediately attendant thereon like threats, acts, declarations and
- cn.:mmaao.“_ w: even for the PUTpos? of corroboration under An, 153 ¢ M0y O e %%:sanr constitute or accompany and explain the fact or transaction in issue
han a_“w%n:sxam shededliration iSTBHthe TONEIAmAL Pecial | ™’ missible for or against either party as forming parts or res gesiae.”
when the p ional statement b o wd € T trial for conspiracy to murder the deceased, a written complaint by
1. A confessiona Y a person ik . | ed .
] Canngy , f# Ther he 5.D.0. apprehending danger to life is admissible under this Article.i

Confessional statemer!

ing declarati n !
ysmaide s  dYing ceclaration but the maker dig nt in writing made to the police by a person who dies some time

admitted in n,.an.:on el LI tement made by an accused j Tl 3_3.3 a complai !

die after making 1. dwcomnw“whﬂhﬁ%%nma the ﬁoocmnax:olam:mn% Mmﬂmmﬂwa J___ﬁ WH%MWQ n%qnm&: g -appreiFasiai L wcalh. 46 M hdtids o.w a certain person is

Mape mmmgww_:m:n and then inflicted wounds on himself, mznrmmsaswms___ﬁ_ L yissible in .m<am:nn i the ummm.o: e S e e

that he ”Enr&. _m_u,_.m P vidence under Art46-by reason of the accused 2“_., ifi prehension, 1S charged with the offence of murder mm the person making the

becomes inadmissl € Smitted in evidence as a confession if it is foung 5_55 - omplaint. The statement is .mn_::mm_w_o as .E_m::m to “the circumstances A.:. the

the wounds, cannot b¢ & th the provisions of ~eetion: 14 Criminal 2l the pansaction which resulted in his death”, within Art.46 (1)."* But statements which do
it p ’ nal P.C. an ircumstances of the transaction which resulted in death would

ot relate to cause or cirl . : .
| ot be admissible in evidence under this Article. Thus where in a murder case the

' judge relied on certain evidence as proving motive on the part of the accused to
_ § nuder the deceased. The motive was derived from statements made by the deceased
e to cause or circumstances of death, A dyig § (o his wife and to his wife’s sisters to the effect that in relation to a law suit in which
f maker’s death or the circumstances whih ¢ ihe deceased’s wife’s sister was concerned the accused had accepted a bribe from the
h fall outside this ambit are not stricly B plaintiff in the suit against his wife’s sister. It was held that these statements were
| wholly inadmissible as they were not statements made by the deceased as to the
cause of his death or to circumstances of the transaction which resulted in his death.'

<trate failed to comply W N v : |
w_w_mmw. w..wm not available for being examined as a witness under the provisions o
m.“n:c: 533, Criminal P.C. To such a statement the rule laid down in AIR 1936 p¢

253(2) applies.®
10. Statement must relat
declaration must relate to the cause o

Ited in his death’ and such details whic
H_.m“ﬂ:._ung_un::;mmzn limits laid down by Art. 46 (1) and unless absolutely necessiy

to make a statement coherent or complete should not be _an_cama in Smrwwﬁ_ﬂ [ |
Those recording such statements would be well advised to keep in <Lns~.ﬁwa””, A
the object of a dying declaration is to find from the person making the m_._m. R
cause of death or the circumstances of the transaction which resulted in am o
man in a dying condition need not give long description of the ..unnz_.ﬂsg_.&a &
anaozm:_n_._manmo:.;mummm:m:ﬁmaamsammm8roirn received the ijure,

; E%..m and seat of injuries. There would be nothing unusual for deceased to
. &vein his dying declaration, seats as well as number of injuries. This would rather

| ostablish that i i i isi
R he was in a fit state of mind and could furnish all requisite

Tria :
al for other matters, Art. 46 (1) refers to statements made by a person as to

| e cause of b;
| Mesulted mzc_”,w: w an_“_ 3,00 as to any of the circumstances of the transaction which
. ¢ath In cases in which the cause of that person’s death comes into -

S 1911p, .
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: 91 Mad LJ 246 (DB), ;
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uﬁ..ﬁﬁ.m._: in a charge of HOEWOJ\. S:w: the Cause ”ﬂ_ -
in question because of an ﬂmmmc ._oMBB:mna o the ace
the deceased comes I PR L ngrances which resulied in his deaty 5y, cctse
dying declaration 88 10 Xy iieide. 1 Similarly in a trial for robbery
even if there is n® nrﬁm% regarding the iRGUMESIANGES X Fobberyy oy, !
of a person ?.%3 . as caused remotely by the wound
An. 46 cven thou
19 ' . &

robbery. of death. Dying declaration is a s,

cause teme
11. Statement ”_o.w%az x The test of relevancy of statement i
m .

. 1o the cau S
person as aal finding in t : e of deat
is not s.vuw ”__M n__.“n statements comes into question in the case! Where H
person makin 1t of ill-t
-~ s a resu . §
commits E_Qamm m.ﬁ cause though not the direct cause of his .anu:f the whole
that treatment d subsequent suicide, forms one transaction apg theref,

lAmsen. S by the deceased as to the cause of his death are admissip|,

it does not appl

stion. :
D.Gn.ﬂ S Jacoits of not.

person we

“vang
oa_<na at ;n

ed ang
mz.m:_
T¢ the

statements Bm%» the accused who were charged under scction 330, Peng| noaas_n_a ‘

b

Art.46 (1) agains i .
o cause Of death ~.§ necessary. The nm.v_.nmﬂo: “

Ss&“ﬁ f the transaction which ..nm:_.aa in his death” is wider i

“the cause of his death™; similarly %.n io_.dm, “resulted

d his death™. In other words, the intention of this pro

circumstanc
the expression
do not mean “causc

ly ist : :
M_Mhm_wwc_ also a statement as to any of the circumstances “the transaction resuly

i 3
some proximate relation to the actual occurrence.

Death not caused by matters stated in dying declaration. The statement of fe

deceased must relate to the injuries by which his death was caused.* Where a persn

dies in hospital after being assaulted and hurt, not of the .:c.:lnm E: of a malady
independent of such injuries, such for example as pneumonia, the dying statement of

such person is not admissible in evidence in a trial of his assaulters under sectio

324, Penal Code.* Where there is nothing to show that the injury to which a statemcl
relates was the cause of death of an injured person or that the circumstances wd

. £ E . i 6
which it was received resulted in his death, the statement is not admissible.

17. PLD 1956 Lah. 300=PLR 1956 Lah 904+14 Cr. L.J. 510.

18, AIR 1928 Pa 16229 Cr, L.J. 106 (DB).

19.  AIR 1935 Rang, 418=37 Cr. L.J. 205.

20. 1995P.Cr.LL. 179,
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reatment received at the hands of the ace Persg,
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In his deg
kiom rovision of
o make admissible not only the statement dealing directly with the sgn“.q ,
. ; ; ingin
his death” it being of course understood that the circumstances in question mus have

WENTS BY PERSONS WHO CANNOT BE CALLED AS WITNESSES 573
E
STAT

o der. Where the cause of death has i i

g/ e Q\EE. ! come Into question,
of &_a% arge of murder failed and was not brought home to the accused
re the dying statement inadmissible for the purpose of the other

mmitted in the course of the same transaction and with which

1o cause of death of other person. The statement in a dying
dead person in regard to the death of anather is not a relevant fact
question about the death of the latter and so would not be
" 1ence with respect to the offence of murder of that person? A
ho died within a few months after the statement, about the cause of
and the circumstance which resulted in the death of 8, is not
of her idence under Art.46 in a trial of the accused for the murder of B.? But
in .wn of the person making the statement and the other person occurred as
oA same transaction the statement cannot be excluded from evidence. To
It of n_ﬁa&%:nn statement made by a deceased person as to incidents which
a%ﬂam the course of the :»:SQ.E: which resulted _.:.Ew aom:._”-&m.n.aa:ﬁ
those relating 10 the cause Om._:m death--would be to import a limitation on
- other ams used in the Article which their natural meaning does not warrant. When a
“__Hhmw” like that is intended, the Legislature specially provides for it.'

12. Statement as to circumstances which resulted in death. A dying
. feclaration s 2 statement as to the circumstances of the transaction resulting in
maker's death.!! It refers to what Sor place at the time of the incident between the
accused and the deceased, although it may not come under the first part of para (1),
" which pointedly refers to the cause of death, will come under the category of a
' satement made by a person who dies subsequently, as to any of the circumstances of
the transaction which resulted in his death, within the meaning of Art.46 (1)."* Thus
where deceased who was wife of accused gave statement in hospital before her death
to the effect that accused had picked a quarrel with her and he brought some powder
from inside the room and after throwing the powder on her, he lit a match and put her

on fire and that the accused had burnt her. The statement was held to be a dying
declaration.

4y

- %_Hﬁamﬁmunnm of the :mﬂwmo:o:.. is a v:_.m.ma which conveys some limitations.
all relevant M om- m_m mrn phrase “circumstantial evidence” which includes evidence of
bt e mww s. It is on the other hand narrower than “res gestae”. Circumstances
tnsaction sZ%. proximate relation to the actual occurrence and must be of the
should be a kng resulted in the death of the declarant. It is not necessary that there
Utimately pe Wn transaction other than that the death of the declarant has

€0 caused, for the condition of the admissibility of the evidence is that

/’ll

1
N »“m “NAQ Nag. 340=42 Cr, LJ. 17 (DB).
B _oww AlL 170=1LR 1948 All 122=49 Cr.L.J. 140 (DB).
Sc _mow_ouc SCR 1336=1959 Cr.L.J. 108.
: 0. 104=1955 Cr.L.J. 852.
2 1995 p, . LJ. 179,

- 1998 p. oy -
B 1995 p o”._ ﬂ” “mwi_n 1952 Trav-Co 70=1952 Cr.L.J. 386 (DB).
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a's death comes into question”. Genery)
rticular individual
~the Cause of t e .s.sﬂrn_. om ”%ﬂ il iod be adiiie Mw_mﬁm
roceeding to the spot to me .

made by the annnﬁ.na %M_hnfﬂwm.ﬂ_. as to his reasons mo_.. S0 .vSMM
accused, where he was dicular person, Of that he had been invited by sugy, O baty
. 1o mect 8 P2 jrcumstance of the transaction, and v, vnao_, _M

meet him z“, erson was unknown, or Was ﬂmw M”m wﬁmo: accused, Sych, mowm be g,
s_...n%nmwn_nm%vn.?nc_v penan ’ EMeny
mig - 1e includes oral statements made by a person wounded
The Article e ring the period commencing from the information Biven by 1 ¢
pursuing %Eﬂ_.ﬁw until the time he was shot down. The dying declaratigy, m Y b
mﬂﬁ:ﬂ_ﬁmﬂm& by the Magistrate will also be relevant under Art46 sypjgy < o

; 15 nn:
rule of law excluding hearsay evidence. i

-cient to expose person msmr_:w it to prosecution ag 5

for awwwmm:m.nmacmm&_n in evidence after his death.' A dying declaratio
it who was wounded in the course of the dacoity as to .:6 circums
dacoit W a statement as to the circumstances of the transaction which r
MMMMLM_“M hence is admissible on the question of his participation in the

Where the fact in issuc was whether the accused had committed murder. 1y,
facts that the accused had taken money and ornaments from the deceased and thy the
deceased had, on the day of his murder, gone to the accused to demand money ang
omaments are relevant facts showing occasion, cause or effect of the fact in jsgye
within the meaning of Art.20. The a.m:éQ of meney and ornaments by the deceaseq:
the demand by the deceased for their return and the promise by the accused to retun
them on a particular day; leaving by the deceased, of his town of residence for the
town of the accused to reccive the money and ornanients; visit of the deceased to the
house of the accused on the day of murder and the murder of the deceased as alleged
are all “circumstances” relating to the same transaction within the meaning 'of Art46
(1). The statements made by the deceased in respect of these circumstances will be
relevant facts, and the deceased being dead, the verbal statements could be proved
under Art.71 by the oral evidence of persons who heard them; in other words, by
persons to whom they were made.'® Evidence of a witness that the deceased told her
mother that they were going with the accused to effect a miscarriage is admissib,
because it is a statement made by the deceased that she was proceeding with a ceran
person for a certain purpose and after that, she died. The statement rélates to the
circumstance of the transaction which resulted in the death of the deceased. Thi
statement, notwithstanding that it was not made to the police officer under mng“.m_
162, Cr.P.C., can still be taken into consideration for the simple reason that here¥

e
gmqunmm_g
™ ¢ mzn su
the y w.pﬁoﬂm:aﬁ
odi 5:,@ of iy
ng, o th the

noswgz,g
N Made bya
tances of the
esulted ip y,
dacoity,”

PLD 1957 Kar. 824=10 DLR WP 55 | Uw +AIR 1939 PC 47
15. AIR 1933 Oudh 53=34 Cr.L ). 10| A%EAV

PLD 1978 Lah. 523=PLJ 1978 C 4= 1 (DB).
17, AIR 1925 All. 227=26 Cr.L), :q%. et

18, AIR 1949 All. 291=ILR 1949 All. 658=50 Cr.L.J. 498,

to why the witness should utter this falschood against the

d tatement of the deceased that he was going to the accused to
: %o_mn accused had confined, made almost immediately preceding
which :<nQ of the cow during the course of which he had sustained
M:mﬂm_oqnwz_::m in his death is admissible in evidence under Art. 46

o 8 the a€ . umstances of the transaction which resulted in his death.?
e . from the circ

fore the murder, the deceased had made a statement to one of the
1 a day ue :on that the deccased had been to a jungle in the company
€S " rder to procure certain herb to attract the husband of the a.nonmmnn_

ed could not get the medicine on that day, she promised the
the mnncm%o same on the next day. On the next day, the deceased was
: _Rm: an injured condition which resulted in her death. It was held
4in the juné ms.mm admissible in evidence under Art.46 (1), as it disclosed the

the mssannwn_. which the deceased was seriously injured ultimately resulting in

¢ relating 10 n?n:i&h:n&.. of death. It is very necessary to correct
statement =_._emn as soon as a person is dead, his statement becomes admissible in
: re is nothing to show that the injury to which that statement
45 the cause of death, or the circumstances under which it was received

relted W the statement is not a dying declaration.?

csulted in i death, e R
¢ disclosing motive of accused. The expression “motive has not

SIIEmER? et ly, the emotion which could have led to

been used in its correct sense, namely, the em ) | :

aways ) ction. It has been often confused with intention and design. It is clear
e L mﬂoao:. which may or may not have led to the commission of the act in
sm”mﬂ_ﬁnomgoﬂ vm treated as a part of a transaction itself; but there seems to be no
H_Mmg mm to why it should not be treated as one of the circumstances of the
ransaction provided it is sufficiently proximate in point of time and sequence.’
Satements made by the deceased regarding motive of accused in first information
report-and in dying declaration, are statements as to circumstances of a transaction
resulting in death and so are admissible under Art. 46.* Where liaison between the
accused and the wife of the deceased is the alleged motive of murder the statement of
e deceased as reproduced by a witness to the effect that the accused had
mpproached the deceased for the release of the latter’s wife from marriage is
admissible under Art. 46 (1) is not subject to these limitations.* Where it was the case
”M wa prosecution that ::.w accused wanted to do away with the deceased because of
8__%“@_33 through him: the statement m& the deceased to the witnesses of her
ition and of the person responsible for it would be admissible under Art. 46 (1)

- S S

9. 68 Mad
2 BMadLW. 767

»_Hm __wr Cal 379=1954 Cr.L.J. 1015 (DB).
PL 1905 Orissa 33 (DB)+AIR 1939 SC 47.
PLD 19 w@n..o_ 45 (DB)+AIR 1955 Cal. 559 (DB).
e Lah. 300=PLR 1956 Lah, 904 (DB).
AIR 19 Pat. 52=39 Cr.L.J. 332 (DB).

54 Him Pra 11=1953 Cr.L.J. 1900.
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issible under Art. : . :
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