CHAPTER II
OF WITNESSES

3. Who may testify. All persons shall be competent to testify
unless the Court considers that they are p_rglgged from understanding
the questions put to them, or from giving rational answers to those
questions, by tender years, extreme old age, disease, whether of body
or 1ind, Or any other cause of the same kind:

/f’r_ovided that a person shall not be competent to testify if he has
been convicted by a Court for perjury or giving false evidence:

Provided further that the provisions of the first proviso shall not

apply to a person about whom the Court is satisfied that he has
repented thereafter and mended his ways: o

Provided further that the Court shall determine the competence of
a witness in accordance with the qualifications prescribed by the
injunctions of Islam as laid down in the Holy Quran and Sunnah for a
witness, and, where such witness is not forthcoming, the Court may

take the evidence of a witness who may be - available. .

Explanation. A lunatic is not incompetent to testify, unless he is
prevented by his lunacy from understanding the questions put to him
and giving rafional ?swers to them.

Evidence Ac_i, 1

72. Cdrresponding section 118 of Evidence Act reads as
follows: ‘ :

L18. Who may testify.-All persons shall be competent to testify unless the Court
. considers that they are prevented from understanding the question put to them or
from giving rational answers to those questions, by tender years, extreme old age,
disease, whether of body or mind, or any other cause of the same kind.

Explanation. A lunatic is not incompetent to testify, unless he is prevented by

h;s lunacy from understanding the question put to him and giving rational answers to
them. :

| ~ Synopsis
I. Scope. 5. Omission to administer. oath to
2, Cor_npetc;ncy of witnesses. child witness--effect.
3. Child witness, competency of, 6. Appreciation of evidence of
4. Preliminary enquiry to test ° child witness.
competency of child witness.
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t testimonial compulsion under Art, 13 (b) of Constitution of Pakistan
nly by a natural person and not an incorporated entity."'

or convenience of taking evidence. The section deals with
f witnesses and not with the availability or convenience of recording
As a leper is a competent witness, the mere fact that his evidence
ded in a court of law would not justify giving him up as a witness;
essary, may be recorded on commission,"?

e Nmmm=a
m_mmaom o

ot be recor
OF - Jence, if nec
4 iness. This is a common feature of social culture that no
ent person would come forward to depose against a murderer for reason of

.am%.%ﬁ_:a wrath of the desperate man."?

5. Competency of witnesses. Court has to test the capacity of a witness to
"\ pulting proper questions. :. has to ascertain in the best way it can whether
t of his intellectual capacity and understanding, witness is able to give
unt of what he has seen or heard on a particular occasion." The Court
capability of witness to testify from his recorded evidence."
Ordi qarily th only test o.m competency is that a smSwmm m:oc_n not be prevented from

.o the question put to him or from giving rational answers to those
ader years or other cause.' Where there was nothing on record to
ses in question, were not competent to testify. They appeared to be
ruthful Witnesses: .:._mauqo:.w‘ their testimony could be safely relied upon.'” But this is
subject t0 the proviso to this section. When a person is mm:aa upon to give evidence
and when there 15 reason to suspect that he may be incapable of giving rational
answers 10 questions put to him, this is, as a rule, known either to the prosecution or
to the defence or to both. In such a case the usual course is for the attention of a
Court to be .%:5 to the matter and for the Court to question the person with a view
(o ascertaining whether he is competent to give evidence. And when a Court has
decided that a witness _m.ooa_uoﬁ:r the Court should not intervene at a latter stage
suo motu mE.“_ reverse its previous decision and expunge the evidence already
recorded specially when that evidence has been recorded at length.'®

&nﬁomm vw P

show that witnes

Only those persons are competent to testif? i
: y to whom Court considers that the
are competent to understand and give rational answers to the questions put to zﬁ:w\

 but where a person due to his tender age or extreme old age, is unable to understand

the proceedings, the Court may refuse to call him as witness.'? — -

SE%MM..M__%.M&.EE:QE as to competency of witnesses. As stated in Holy Quran
its real sense is neither for favouring nor opposing any party but is &
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about vm:_mm:w\ wﬂrm.. pieces of evidence. Same 1S the position of evidence of slaves
corroboratec ﬁwéE. of their masters, Wives in_favour of their husbands or children iy
; ..M:. wn_.uﬂ_m m&mw parents and vice-versa provided they are dependent upor the house.
avoul @

holders.?’ ; :
The Court has to determine competency of witnesses in accordance with

s : L tions of Islam as laid down in Holy Quran ang
ncn__mom:o% m.*.um.w mmmcmuq%nm ﬁﬁwﬂmﬂmﬂo: that witnesses are not competent, Court
Sunnah msa _% % evidence.! The conditions as to competency of a witness that he
may m_m_“" whn nunmnmé to understand and rationally answer the questions put to him;
M”M:vomm”mm ncmm:nmzosm prescribed by the Injunctions of _.M.._u:_” as laid aME: ke
Holy Qur’an and Sunnah, but where such a witness 18 not forthcoming, Court may

take evidence of any available witness.?

-tivah-tul Shahood. Tazkiya means the mode of enquiry conducted by the
ﬂo::ﬂﬁ%%h h_w ascertain E:anw. the evidence of :ﬁ. witness 1S mno—mv”&_n m%””
and for the purpose of declaring a witness ‘Adil (bearing mo.oa _.,:cﬂ_m charac b
Ghair Adil (not bearing good moral character). Actually, Tazkiya 1s the respons _%“
of the Court so that the Qazi may protect himself from :._n evidence of Fasiq, ma m_m b
person. After a witness has got his evidence recorded in ﬂ.rm Court, the 08&33
enquire from Mashhood’ alaih (against whom ns%zmn is m._<a3 about En n.ha. o
and integrity of the witness (However, under the Shi’a, Figh, the Tazkiya _u B
made before recording the evidence of the witness). If Mashhoo ot
acknowledges the witness as being credible, then there will be no need for ,_,M.N mwa_
of the witness, unless Qazi deems it necessary.’ The Court may conduct Taz mw =
Shuhood by making an inquiry, open or secret, of the witnesses produced 1 t

. . BS
in-accordance with law.* Tazkiya-tul-Shuhood means to conduct an oP¢"
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PLD 2001 §C 67=PLJ 2000 SC 1939=NLR 2000 Civ. 650.
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atial enquiry to m_mnonuwa whether the witnesses are credible or otherwise; thus

Jibility of the witnesses shall cm conducted by enquiring from the persons of
he ©r¢ « walk of life to which the witnesses belong. If they are students from the
e E:._: d other staff members of the educational institutions. If they are soldiers
unumm%nm_‘ headquarters. If they are clerks from the concerned office and institution
mo_:.m they are merchants or belong to various profession or industry, then from
gnd ! and reliable persons of the same workshop or factory, whether they are

n_._mEoM_ww“ the same locality or are residents of the same city.?

%nm%

it is only through the process of cross-examination of a witness in respect of a
: ked of him to fulfil the requirements of Tazkiya-tul-Shuhood that an
the one hand impeach the probity and credibility of a witness and by

same process enable %n Trial Court to ?.:.__ z.:.. necessary requirements of
the 8 to reach a conclusion that the witness is a just/Adil witness and that his
_BM%\Q ¢ need not be discarded but needs to be relied upon to decide the case. Even
.nm.”: ¢ requirement in respect of .ﬂmwrmwm-i_-mrcrooa can be fulfilled at the end of the
_SEBQQ and o-omm.-oxmq:_am:o: of a witness, then even at that stage the accused
must be E.oiaoa 1:5 another .ouco_.:.h:_q of cross-examining the witness in respect
of his status as claimed to be a just/Adil witness.®

Islamic provisions do not apply under Qanun-e-Shahadat. In view of absence
of anys criteriop of competency of witnesses in Q.8.0., all witnesses who come
forward to depose may be accepted as such.” Poviso 3 of Art.3 of Qanun-e-Shahadat
does not say that if witnesses bearing qualifications prescribed by injunctions of
[siam are not available the accused was to go scot-free. In absence of provision
regarding consequence of non-compliance of first part of proviso, it shall be
presumed that proviso was directory and not mandatory and as such its non-
compliance would not vitiate trial.® If a witness, competent, according to injunctions
of Islam, is not forthcoming then in that case any witness who is available can be
examined. Emphasis, therefore, is upon deciding controversy after examining
available witnesses, because rights of people cannot be allowed to be lost merely on
account of non-availability of those persons who come up to high standards set in
Islam. There having been a general decadence in conduct and characters of people as
a whole as compared to early Islamic period, provision for examining available
E_Snmmom. in the absence of competent witnesses according to Islamic injunctions, is
an expedient provision.” It may, therefore be said that all Muslim witnesses who are
:__uz and acceptable as witness according to Shariah are competent witnesses in the
”oﬂsmm of any og.o.ozc: by the opposite party.'” The question of ,.mﬁﬁam__.;.m
aoc% En_zn_u._o HOM any witness can arise only when one m_dnnmam on mm.w_”:%:o.: thatitis
draw such at he possesses requisite orm_.mnaq pcu__.@sm :_3 for giving evidence. To

presumption and hold integrity of a witness In doubt in absence of any
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objection 2 peten 2
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QEE:.??E.ERS.. Ss_.um.RnQ a..\ witn
the following conditions for g1Ving testimony
(1) Existence of 2 at and the requisition of the testimony ip

(2) Testimony is to be

ess under: Qanun-e-Shahadat |
by a witness:- 4t 1ays dow,

claim or complai
given before a Court.

ve personal knowledge of the facts stated except in cage
missible such as res gestac. s

first uttering the word “Shahadat” e.g. witness firs

(3) Witness mroc_a. ha
where hearsay evidence 15 ad

(4) Statement to be given by
of all to say that: [ give Shahadat that ...

(5) Witness remembers the incident or the facts to be deposed.

(6) Witness is able to identify the parties at t

(7) Conformity of the statement with the claim.

(8) Statements of witnesses of the parties should be corroboratory of each other
and not conflicting.

(9) In m:.mo& cases excepting Qazf, the fact sought to be proved should not
Eé\ogcq& in the distant past. (Maliki, Shafi’i and Hanbali Jurists, however, hold
the view to the contrary and do not consider it as condition for giving evidence).”

g sz@

he time of making the statement.

. ..m..EE of wilness. Qanun-e-Shahadat, 1984 does not contain anythin

implies n“.mnmaam the evidence of either the servants or the tenants of 2 party it

_nh%ﬂnmoaﬁnm”_a put forward by their masters/landlords, as such it depends upor

testimony of cumstances of each case to accord truthfulness or otherwise to ¢
y of a witness other than his status, such as a servant or a tenant etc.'
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At i WITHESS: phrase “all persons™ used in Art. 3 includes non-
us in
oM
1 ,
z_&:_:m. of witness not  determined--effect.  Where before the
rence competence of witnesses were not determined in

¢ of evidence .. .
en v [t was held that provisions of proviso are not mandatory

enc€MET . 1 e proviso. el S )1 pro
o th the PrOY> "1 { not vitiate the trial and since its non-compliance had
e accused the irregularity was curable under section

oy it &,E_.S&.u.mh. The oo:ﬁﬁa:o%.oﬂ. a person to testify as a E.::nmmmmm
odibill N%:n to the administration to him of an oath or affirmation, and isa
s that of his credibility when he has been sworn or has

ce. The competency of the witness giving evidence has
bility of the evidence given.?? Admissibility is not solely
e competency of the witnesses. A e<.:=nmm may be competent in view
is evidence may be inadmissible if it does not speak to facts but to
inferences and beliefs (Art.59) or if it refers to what the witness had not
Art.71), i.e., hearsay, or when the witness happens to be a Police
s to prove a confession made to him (Art.38).!

lity of eviden
n the admiss!

and _,_nm:.& (
er and he seek
" Witess guilty of perjury. Witness EE be msnoa.ﬁaaa to testify only if he has
perjured.? A witness who had been examined also In two other connected cases
relating to the recovery of illicit arms from :6. possession .Om other persons in the
same transaction was not believed and was convicted for perjury and thus, was not a
competent witness.” Where eye-witness was admittedly convicted and sentenced by a
Court of law for having made a false statement before it and conviction on his sole
testimony could not safely be based. Recovery of weapon of offence at the instance
of the said witness was also not acceptable because of his shady character whose
presence at the spot had also become doubtful by the evidence of the Investigating
Officer and the possibility of the weapon having been planted upon the accused with
the connivance of the complainant could not be ruled out. Accused was acquitted.*
Where in a pre-emption case witnesses supported wrong plea of pre-emption that
they came to know about sale transaction on 28th September, 1991. Besides such
ﬂuﬁﬂwﬁw had contradicted themselves in material nm_.:.oim_.m. Witnesses in question
ol us, not 3:_5__ witnesses and their evidence with regard to making of HmFm
not be relied upon.’ But in a recent case Supreme Court has held that doctrme
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_u_.ow,nn.cv_%ﬂoa using it for recording conviction.! But the Jaw does not provide nor it
o N the intent of [aw that evidence of an interested witness should cnowo:ocr&
e ive of its probative force. Although in some of the decided cases this rule has
_vonanavo_dn“o.@w& as a rule of prudence but there too 1t has been emphasized that it
could not be rigidly and universally applied.” :
i i i is absolutely no

. cept for evidence of interested witness, nrm._.n is absolt
e rd. In such a unique situation, the

corroborative evidence available on record . .
responsibility of Courts becomes double and it may accept the evidence of solitary
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, wness if it is trustworthy. As far as verification of statement of i
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sted ed, it depends upon appreciation of evi

s being trustworthy is concern

ith its clear and honest : . .
hat there should be word of independent witness supporting the

ible to lay down.
licate

accused to falsely

- esses becal : : .
t require corroboration, muchless independent corroboration.'?

does ROL TR T e
Merely for reason

ale of cautio

on its material . C .
justice the -Court seized with the matter may rely upon testimony of

witness and 10 satisfy its conscience, firstly close scrutiny of prosecution
wn%mzw in view the attending circumstances must be undertaken and therea
may Jook for independent

_,ammncmc: ! i A s
1o saddle accused with criminal liability.?* It is neither a rule of law nor an

principle of universal application that deposition of an interested witn
circumstances must be discarded, if it is uncorroborated by other evidence

confidence and no independent witness is available in facts and circumst

guilty, Court would in the case of ordinary interested person look

16. NLR 2001 Cr. 1=2001 SCMR 905 (SC).

PLJ 2000 SC 1593=2001 SCM
= R 177=2000 SCJ 707.
18. 1999 AC 185 (DB). ) "
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nterested
dence by

conscience.'® For corroboration it would not be

story put

aa%%Q ) interested witness. Corroboration could be afforded by anything in the
rances which tend sufficiently to satisfy mind of the Court that witness had
ircums th. As to what circumstances would be sufficient as corroboration was
Question before Court would be that no innocent person
en imMp d in addition to those who were guilty, and circumstance relied
nad be 't have bearing on such question.” But witnesses who have no enmity or

implicate him cannot be treated as interested
se of their relationship with deceased.'® Testimony of such witnesses

that a witness is an interested one, his testimony will not be
- carded per Se- For safe administration of justice, Courts are required to apply this
dis ion by seeking corroboration to statement of so-called interested witness
parts from other admissible evidence. For safe administration of

g

interested _ _
evidence
fter Court

corroboration to testimony of interested witness. If
fulfills these tests, then evidence of interested witness should be accepted

inflexible
ess in all
. Itis also ¥

H
"
i

not the requirement of any law that the testimony of disinterested and independent
witmess must in all events be accepted. Every criminal case must be adjusted on its
own facts and it is the intrinsic probative value of evidence of a witness which must
be considered and taken into consideration for conviction.! An inflexible principle
cannot .be laid down that evidence of a related and interested witness must be i}
corroborated by some independent evidence. If statement of a witness inspires

ances of a

particular case then Court may rely on testimony of an interested witness provided it - :

is otherwise free from doubt. Ocular evidence fumished by eye-witnesses who are . Eak
related would be reliable when it is corroborated by circumstantial evidence.? In
order to be satisfied that no innocent persons were being implicated alongwith the S

for some

A\
b -3

i o ; h ‘
reumstance giving sufficient support to his statement so as to create that degree of ;

6 Cr.LJ. 230 m
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> ' ?.:a
accused na i confession was subseque
ﬂm_.ﬁ h *_:nf_ thercin cven _.:ccm: the : sy oﬁ. ntly retracieq ; " Number of witnesses. No ) .
rds retracted confession along of an ac is not sufficient to jusyf, I 134 : particular number of :
-onvict . h confession stands unreb Justify o - ed for the proof of any fact. witnesses shall i
convicuon ofa nc-unncm&. but where such ¢ C unrebutted and Y the { wnqnac_ in any case
nothing to show that the accused had reason for naming other men falsely and by, i Synopsi
fits in exactly with facts known and is no:owoﬁnm sufficiently by materia) aﬁws_;__, . psis
.- - 3 {3 e C " g
against a €0 accuscd. . . Meg w _su:n_w_ matters. w 0..:.:5»_ cases.
The degree ©of carroboration required 10 respect of a retracted confess; 3. pivorce €ases- 4 MQEQ cases.
depend on the circumstances of cach case and no hard and fast rules can be _m._ma Wil 4 Cases affecting estate of dead " Gexual offences and approve
about this matter.” Wher¢ a confession is made 14 days m.mnq arrest by the Poj dowy person- " nﬂmnm. r
is retracted at the carlicst oE.o:::_Q cm?a the trial Magistrate, 1ts nian::E_E by : 5 . . Murder cases.
is Mwwzmtzm as against the co-accused:’ Y val,, & . Dacoity cases. :
. | e. This Article has b
i ssion of apProve”: Retracted statement of E 1. SeoP™ . rought about :
Retracted cOnfe ncm&.\_.u nhw:.: an approve; , 8 % far 35 <ub-section (1) states that competence nw Mww.m,.. 5&:5 Law of Evidence, in
. E- an&am in any mﬂa m_rw,”_ be determined in unnoamnnnuhzww_n._: the :cion- of witnesses
he matter has nn:: H:., m_on Eﬂ. :. would have been anzn_._”_u:MM _o,= s of Istam. Bt
ro :
witnesses required in each nmmM_. Mﬁ%&_ down the
. cave such

gainst an a¢

na::m&v_q a
ial confession.

cial confession made before a
Persoy

{ be relied upon. The approver i n%mmnu:o:m and
150

?:&336_ matters to the discretion of trial courts may creat *.
e confusion and
may

An extra-judi

Extra-judic
who was m:amﬁco__% made an approver, canno
better than an accomplice and therefore his testimony on the extra-judicial
. . confess. B :
pefore it can be acted upon.' Siog ,....eaé %MMEQ productive sO far as the ultimate object of e —
- Sesii complete justice i
: is
esses. Clause 2(a) h
as determined th ;
e number of wit
nesses

X Number of witt
required for certain kinds of instruments

bhh& % a. -m. . : i

' zsd Jammu and Kashmir has held
that the princi i
ple enunciated in Cla
use 2(a) is

would need in
of witnesses. (1) The competence of
H

T Competen :
to testifys and the number of witnesses required in any ¢
. cordance with the injunctions of Islam as _HM

person .
shall be determined 11 a¢
down in the Holy Quran and Sunnah. |
{2) Unless otherwise ﬁﬁoianﬁ_ in any law relating to th - equally applicable to criminal cases acco di
: e i 13 rding to :
enforcement of Hudood or any other special law,-- | applied. , g to Quran and therefore it should be so
Appreciation of evid .
or fut 109t ; . & ence. Clause 2(b :
ure obligations, i Hmwmnﬁ_mwpr mm%ﬂw Act without nmnomwhmoﬁ% ﬁ_.a_:.“ _wﬁannwsm& the wording of
at “evidence has to be weighed and _”.2 wwcﬂumwdw%ﬂ g
ed”/The Court is

(g) In matter pertaining to financial
oo the instrumen

reduced to writing, t shall be attested by tw

L Fat onie Y rernind B¢ concemed with the quality and not with the quantity of the evid
e evidence necessary fo
r

men, Or one man m:& two women,
other, if necessa and evidence shall be led accordingly: .
o . ry, A ”_.Mnammam should assert it. Proof of a f
~ witnesses and their ; a fact would depend
or act om the ..“,..J.; believed is mim%%_“ﬂmﬁm:nz to speak to that ?orw ,_,r% wmwawrn SR wm i
£ “whereas evidence given M ommcﬂ__mf any fact to which the i::nM_ e mzo e
a K 2 S Spca \ Y
y a dozen witnesses which is not ﬁqpﬂwiwnﬂunﬂi.__w
ou

m <200
m_._ to sust 1
aimn et v
a ﬁO:<_n:O_u. Wrz A :Gu..n a 01—.5.—5”: OOP——.p —Jm.w wO ﬂ — i _
ca with

; ,ﬂe‘aﬁﬂﬂﬂ ..
i pertaming
offend g to the commissi 4
ersand a | nmission of an offence i :
arge num nission ol an o ence involving a
ber of victims, it is usual to adopt :,.w ﬁaw_ﬁu an”:g&n_. of
\at conviction

- could .
I be sustained only if it is supported b
y two or threc or m .
oS.&.Sommamiro%é

(b) m N.:_ other matters, the Court may accept,
testimony of one man or onc woman or such other evidence®
the circumstances of the casc may warrant.

gvidence Act, 1872 Corresponding scction of Evidence Act reads-as follo**

\r\ g o
-t 5 L 74
». x\.vl-)‘u,\twi-\!lisllcnlilll(l 2 e
- \\::ﬂ “_.“u.n_x 715 Pas. SE6 (DB AIR 1938 Pat. 108. : “W PLD 1986 Sh. C (AJ&K
b A AT Jutiy 121 (D57 AT 1946 Cal. 156 (DB)+AIR 1921 Pat 337 (DB} J : | www@ CLC _»wcﬁuww_,_wwtnzrn 1986 SD 520

" FATR 1986 Do 9 Lah. 324= ¥

AR __M PLD _awc%w ..__.mm:oE. 4=KLR 1989 CC 98+AIR 1957 5¢ 614 AIR 1956 Pat
L ﬁbcw.u".—s
DLR 136 (DB)+PLD 1957 SC (Ind) 525

PLD 195
8 Dacca 38
384=10 DL
R 136 (DB)*AIR 1965 SC 202¢AIR 1958 Punj. 104 (\Witess

A
y ¥ (9l T Lak 95
: "
228 C rLJ.
tavi
:m ﬁn_.mc u
nal interest in litieati
est in litigation but found eredible)

aah 54 Lot 70 4o €p 1 Je AT 1927 Lah, 703
g b 11 L 4474 Celd 469 (DB)
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T
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i the test may be deser:

& f the incident. e )€ descrily
W«Mnomwu..”mnna - but it cannot b¢ treated as rrational Of :Enﬂmonmw_n 1t is, no aa:m; )
T 9 4 not the number o: witnesses s_sf__n
quality of the evidence . - iseful to ado anical test. Bive

it Clause (1) of Art. 17 is not ¢

into reliability @/ " "ad out for himself from the Holy oﬂwwcz,f
s in a given case.'® Where N ang
in question, were not com €1C
thful witnesses, their testimony MMJE_,
g },

of a itness may be open as well as secret
56:.33, be read by the Court, but it is ik

In tay
Open W

. gh the am"ﬁ_onw of a single witne
: of prudence 5
- 1ab ct yet as a rule ence, a Jud
fficient to € ify pimself about the guilt of the mmm sh
. 1o the testimony of that u“”.g;_
1 ¥ IC|
Court thinks it advis! ] on corroboration of evi agn__s
R yention of or o<.o= against the spirit 39,__
with caution in a case where maa__ﬁsﬂﬁ
nt itself took place a very long time, %
ness is neither &0 accomplice nor anything analogous smh
, eneral rule the Court may act on f
stances of 2 particular case necessiay

1] :
2_5

non‘oganmon.u\ '

oation. TO establish and prove authenticity af
rcial transaction reduced into writing crealy
; therwise, law requires that the same shallk

man and two women so that one may remind the other{ B

attested by two men or one .

i hall be led accordingly.*
ower of attorney is not a document required by _“.;h ok
therefore, provision of Art. 17 is not applicable t0 _Q ;
_.Esgmn: means moncy matters.’ coﬁ‘__ ;
d by two s_::nmmom.q\_: order to prove

Power of Alorney:
" attested by WO witnesse
7. Financial matters. The word
creating financial liability has to be atteste

N,

17 AIR 1965 §C 202,
1992 P Cr.ld. 1520 (SAC).

1%
19, 1992 MLD g60)=PLJ 1992 Lah. 183.
2. PLD 1986 Sh. C. AJ&K 143=NLR 1986 SC 520.
AR 1956 Pat 39+1950 CrL.J, 95+AIR 1956 pat. 384 (DB). -

AlR 1963 5C 1719,
AR 1902 5C 424+AIR 1957 5C 614,

2003 YLR 1800,
2004 CLD 395P1) 2003 Lah, 1244=2003 YLR 2843.

R R

tel NS\ (wo men,

A w\mmswn
L niting

. ¢iff has to call at least t : - ”

at plaif ; st two attesting witnesses and if the do

: ; the d
accordance with law it has to be excluded from nozmannmmwﬂ_dnm:m

dn
oroved ' Article 17 of the Q
. (@) . anun-e-Shahadat cl .
cl ortains 10 maw_%_w or future obligations which if wﬁmhmmﬂwwnﬂwmw:?ﬂ_ irm:
ne man and two women. This of course is ﬂn_n<mm.=n “ﬂoh

. of the document is in di i
. raking . ispute. Where si i
documents, M_sna attestation by the number of %“”MMMM Mn ocS..:oa -
)@ would not save the document from being declared ronforceable
of unconscionability, inequality of bargaining of nosw_.awmmoﬂon_wc_n
well as

duction of two fi :
emale witnesses joi i
- ol oin
~cial matters or future obligations and not in n_‘.mam_”m_m_\ Mwmos__w\\:nnommmé
e

¢ to sell. Agreement to sell involvi
by ing futu toations. i :
and executed after coming into force of Omm__:-n.ﬂmnrwﬂ_m__mwm_o_:%. if .:x_zn& to
17(2)(@) to cﬂ attested by two male or one male and two ?.mg_mh. is required
may be. Suc agreement has to be proved in accordance E:_,N_M_”u_ﬁmm.o@ as
visions

i @ 12 m _ Q: :-:Q:» SOC—Q no &

of Afl.

attesting
subject t© proc
Jocument was a
document was n
‘would be exc

ses were examined for such .
purpose, provided

ss of Court; ’ ided they w ive:

M‘amﬁ i E\oﬂ,ﬂw ”Mm.:“:&\ were capable of mimn:no.wé_mm et

S i Mmmm but o=_x one witness had been e .m:o:

0 e been proved in accordance with RORIS,

luded from consideration."? with law and same

witnes

| Agreement 10 sell executed before enforcement of Qanun-e-Shahadat. Whil
! : ile

appre
Islam

ciating the strength of evidence, reli

: \ . , reliance would be placed iniuncti

despite the fact that Art. 17, Qanun-e-Shahadat, _%ma immvso% ”w:mﬂo:o:m of
€ statute

book on the date when agreement to sell was executed."

Sale-deed, non-examinati 1

f ) ion of witness

document and pur —_— itnesses of. Where sale- w i

=o__..§3:5:_u ow._.mmnq as in possession of disputed land %m& s th i

| on of its attesting witnesses would not be fat mo_m the e siigermalifion
al. .

Pronote. A pronote i i
. e is required
B iiisen docum : quired to be attested b
en = a e Wi
t or instrument pertaining to msmsommw o_.ﬂwhmﬁ oﬂ_u_w E..::nwmom.:.
igations could

BT 0o 7200 |
(DD}, 0 UC 352+2000 YLR 1983=PLJ : it
L e 2000 Lah. 1723 (DB)+PLD 1995 Lah. 395
& m = 2 "
2003 MLD _wa,.ﬂv_mmwwo Lah. 1723 (DB}+PLD 1995 Lah. 395 (DB
WS 1997 Kar. 62=PLJ _%w*w.r omu_ur_ 1997 Kar, 94=NLR 1997 >_w. 152 (DB
' 015 i ar. 94=NLR 1997 AC 152 (DB). mOm
2002 SCMR 1089=pty
1996 Lal, 3 =PLJ 2002 SC 706=2002 S _

ah. 367 (DB), =2002 SCJ 89342008 YLR 1¢ .
W_E e wsvaa 1967+2001 UC 100+PLD
2 JLR 1967, !
2002 SCMR 139,

PLJ 2000
2000 Lal ..
ah. 1619=2000 YLR 2927+PLJ 2000 Lah. 1540
- .ah. 1340,
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J in evi a5t tWO attesting Witnesses were f :

w5 _.=w m“ _an:.nnncuﬂ_m_mmu”m _mm_E.nn_ 1o process of Court." $X¥Mingy ting witness although he had not signed the document i
cuch purpose i ey wer . Ry naz.on 0 ONC * ¥ the marginal witnesses, the i Qm.: in that capacity.® Where
Document executed before cement < anun-e-Shahadat. v ddt Court and deposed that the agree mro document appeared in

— 2 mto force © Qanun-e-Shah hery ria! t by th greement was scribed by hi
agreement 10 S axccuted priof © O 8 ™ he agreement could adat, 193, % 5 were put 0¥ {0 defendant such statement of th inand s
not been atested bY (0 Bmasu__wsm.._nww&'iznr require every MMMM € ruleg o____z 10 be a statement of a marginal witness. e scribe could be
£ AN oo witnesses."® s nﬁzf ere s_mmama, in proof of execution of agreement t e o

g» he mmu._cm who was JO~ a Wasiqa Navees and %TMQ—HG:.W his favour had
ries. in any Wasiga Navees register. ._,nmzaoswoo.m_mmww no”_“_\n_ P
a Wasiqa

consideration on basis © .
attested bY at least Y

made applicable subject to
Proy
was not worthy of credence. S
. Statement of the scri
cribe had no

mmmoa....

financial obliga
: i has been
Promissory nolS Article 17 has PSR BE - any other speci _,
any law relating 10 Enforcement of Hudoo® = Yy pecial law, pp, .
Note is an mnmn.w.aoa _u_df.ma& in S. 4of Zamo.:mw_n __,_wqcz._mzﬁ Act, _mm_a,w_.no_u NVl pyvalue as he had signed the same merel :
a special Jaw.!® Promissory note s N Ja:,nﬂmnhmonnuwn“wnmmmaa::a? z.am_:n_; ] y as a scribe thereof and not as a
fore T girement a$ 03 cribed b otj A
Wﬁmﬂﬁ%ﬂ”ﬂﬂﬁuﬂﬂ wo a nmoammmoa\ note.” el Szww” False :&a&m._a. ¢<_:n._. ¢ notices sent to vendees in terms of S. 13(3
. - i Lt 1991, relating to Talb-i-1 : ), Punj .
Where a party claimed money on the bas’s of a writing, execution of wp optio" .~ Causc though pre-emptor had ﬂzxa were not attested by tw Jh
; then there Was$ no question of any d O Which - yimesseS ad knowledge of pre- : o truthful
not denied by the other party, thef! y doubt arising 1 Vol inesses supported wrong plea of pre-emption that nrw_,n emption on 1.9.1991, the
, Where registered pawet of ‘attorney Wwas executeq gansaction o 28th. September, 1991. Besides such ﬂmmw:._o ta ko abicot sale
with financial and future obligations of the Principal, attestation of instrumen to dog 8 fpemselVeS in Bmmn:m_. particulars. Witnesses in question esses had contradicted
witnesses under Art. 17(2)(@), ounc_._-n..m:u:m&r 1984, was mandatory, Erwgf ; #ilesses and their evidence with regard to making of T _ﬂnqn thus, not truthful
document 1S executed conferring mE_SE_w om E_n >mnﬂ~. to ﬂom_ with financia| Hﬂ %e_.“ albs could not be relied
. :-a] and also maxin i . i ; —_—
1 behalf of the principal anc 55 mm.m_.wm A“_mdrmmmmwwm_za for fup m E_c\.q.___:agm om“mocom wills, it is desirable that all the att
perty or wip, f 0 "8 called should be examined to rem attesting witn
1 ove all wﬂmﬁmOmO—.— of fi £S5CS ONUNU—O
raud.?

k % The party relyi
ying upon a documen i
t which is denied b
y the

. Y
|ﬁ§ SP—Mn T i i i

of the property © the it
her to the Principal 1 q.amnmnn

ith whom he was dealing on .
ruments which are required to be atesy

obligations €1t

third person W . .
squarely fell within the categores of the inst At R
d two women in terms o rt. 17(2)(a) and - oppost
) and before a Con evidence has to be followed and if such best evi .
,_._a,va& required to prove the document £o=_m<mmmmmm._m Jw» produced, the standard
? ing. :

or on¢ man an
ts of the document Werc re

_Shahadat, 1984.7

by two men .
n:.n& to be proved as per methodolog
z 2

om. Jaw the conten
of Art. 79, Qanun-¢

. Where case of both the :
. rties hi
receipt. Heavy burden pe inged on the authentici s g
was cast on the plaintiff to uanw_oww\nwsm validity of a
receipt beyond

rily a scribe who had merely scribed:
reasonable doubt.!!

if an attesting Witness: Ordina

t over fo parties for their signatures and the signaturesd

d not become competent attesting witness, if such docunerf
inal Witness of agreementf

i

document and handed i

aniesting Wilnesses woul

was nun.nE& elsewhere in his absence.” Where no margt i 3. Divorce cases. In divorc : :
sell having been m.aacn&. the document sd:._m not prove itself.¥ Where, howese nite established practice that N m:&. matrimonial causes in E

document in question, Was actually executed in presence of scribe and parties sl ”HMN to be accepted without co ﬂcn n<£o:nn of the husband o :m_msa. thereighmy

) could be e p_?“n_wm circumstances. 2 jﬂo % ration either by witnesses oﬂ H:a_ E_macm_osm 1

; ey are not su ’ ourt may act o PR east by stron

ort . n the ad ng

pported by any other evidence. But to qm,_.ww”__“uﬁ_.um _om_ the wife

irely upon such

Zuesting WILNEsses had signed the same in his presence, he (scribe
. sions is highl
y da
. . angerous as collusion between husband and wife
. wife is quite

7

002 SCJ 893+2001 MLD s

2001 UC 100+ N
2000
" YLR 1468+PLJ
YLR 2789 (DB). 68+PLJ 2000 Lah. 1778+1993 CLC 257=PLJ 1993 La
ho 117,

5

6.

1

¥ WWMM YLR 1967

; MLD 1689=pLJ 1995 Lah. 52
.525(DB).

17 PLJ 2000 Lah, 1540-2000 YLR 2927.
20012 SCMR 1089=PLJ 2002 SC 706=2 957+2000 YLR

CLC 1580<PLY 1997 Lah. 1526 (DB).

19 22CLD 17531DB).
w2002 n._.c 1753 (DB)*NLR 1994 AC 661.
1 m_\._a:b:.fce, 0, 2, 320 O
2 ) 2 8C d . . 567,
3 SC 3122003 $CJ 676 2000 L3 e W%w «rm 1967. ? (DB) (Especially where its genuineness i
, , | ] T4 ness is challenged)
M
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J is relevant only to the cases of Hadd and it has nothi i

cm fn Islamic system of administration of nmamas__wcwnmﬂm Mnawa.ﬁwﬂ i

inst every accused person (more particularly faced with Hudood mnm Mwmmcn

as

ffences) should be the testimony of witnesses whose integrity piety and
an

satisfied by evidence independen,

gin adultery with the co-respon an”.max ]
I

The law is not that the Coun
s

Court should be

‘ble.! Therefi the i
possible.!” Therelor® G Cire has been Jivin

wife's admission, that the

rson.

4. Cases affecting estate of dead p¢ e farliE he yi
not proceed on the ::no...awma,& o.”m___vu_.omu_\. M_q Ma__m_:mna ot is ma aﬂ:ﬂﬁﬂﬂ aprmm "_..M_émmm MEE wwmwwmﬁﬂ_couma. Thus, the Court is charged with an inescapabl
liable the estate of a decEs g T i 5Ca g satisfy 115 e aforementioned virt i apavie

1l u: in n...auzoq. in which if he Smﬂ u__sm ”M«M_mnm _“uﬁn: mﬁﬁomﬂm M% n:&mn% aly M om?Ner-a-mrcrooa. (Purgation).* ues of witnesses by conducting the
i i ¢ evidence with great c47 ion. R, .
court will examine th be allowed to prevail if in the end the truthfulnegg .%q_r According to Hanafi School of thought the efficacy of Tazkiya-al
— the " nozﬁ:_nam about a witness, does not effete before the anB:o%ﬂMst_cm__goomr
amic

uspicion must not s
state of susp lear and apparent’ Q\u

witness makes it perfectly ¢ : ’ ans that if a Judge has carri -
r is concerned with the quality mzm,\:‘.wﬁ with the o : arried out Tazkiya-al-Shuhood about a witness

. roved as Aadil and gives evidence in a case and :
ho i PF e and such a witness agai
ain appears

" &, Criminal_cascs. A cou . 4. ok ..
o B P ving or disproving a fact{'oyN |
; necessary_for pro umb, Pr0 < in another case before the ..
quantity of the Qannnn \-e-Shahadat, 1984 de | MUmbey o ' witnes he same Judge within . . .
witnesses [as required :sanwﬂn.ﬁ_uw.m_—.._mw””“ﬁgq o eltiess e qnfmwmmﬁi M.upaznu months n_wﬂﬂ 5\0 ﬂmw:_%mNer-m_-mrcrooa of the wﬂ:ﬂm:ﬂﬂ of six _m_-ﬂa_o
: . e i A : liability/truthfulness bei : fisis would be

e e ] iction can be recorded on basi Ordery, B fequi ed. The 1€ eing a virtuous element, i E
record conviction in a criminal nnun._myns_m“_a ot il B vnvww._m omnsaaﬁ j %h_amm&:m in a person as a :.._m_.r k5 nbelimla :o”.v.m. Snce el
s true.'® No } 1d down g N quick erosion so as to skint it in a period of time short of six mo %Bunnwc_n to such a

- sifie:

e-witness, if it ring 4
1d be sufficient

W many witnesses wou
”M. less :ﬂ: three witnesses have vnna.:n T L el
of only two witnesses have been considere to ! g ..: J ,ﬂn ore, it wougy
incorrect to fix any mechanical tests for nosfw_n:o_ﬂ or acquittal of an accused peryy
on the basis of number of Witnesses supporting the E.Mmomc:o: case. Where a ooy
ordered conviction of an accused identified by at _nu%” _ i_ﬁammmm and acquittal ofy
accused identified by a lesser number. .: was :n_. that the mﬁsamﬁ maog.a ke
_._..onrmao»_m:a:o;navaq way of estimating evidence. Multiplicity of witnesg

has no virtue where the witnesses are found to be interested.”

T EES-E.M‘_EE&. The object of the pr

ifa %\ﬂnﬁ&% a2 statement. It should be ancmsc\ investigated so thati
may not harm anyone. ,_.mmrm«m-m_-m:a_dooa is compulsory In cases of Hudood and

Qisas because doubts cause removal of ::aoo&Om.mmm punishment. It is necessary fur
a Qazi/Court to go deep in matters of Hudood/Qisas and even if competency ofi
witness 1s not challenged by party concerned, n<ﬁn:nn of witness cannot be En_a
c_uoasa_oﬁ EEoﬂm:mEn mmaammao:wa Tazkiya.> The principle of Tazkiyas

for conviction of a person. In some ,
Ses,

1d to be sufficient. In others the Statemey, \ [azir, punishment of. Where accused is being proceeded against for di
awarding

 7azir purnishment, Tazkia-al-Shahood is not required. Court can legitimately
act on

' widence without Tazkiya which, to satisfaction . i
i  witont Tazkiva, of Court, establishes guilt of accused

Qisas and Hadd. In point of proof Qisas has been equated with Hadd.?

Competence of witnesses. The Court ini

B T . should in its j

witnesses relied upon were competent witnesses. i:n__m m_%%_“._ Maw state whether
competence of witnesses while recording or accepting testimon Om_ not advert to
- vas held that it can safely be concluded that requirements of >< i et
- were ot fully complied with.? of Art. 17 read with Art.3

inciple of Tazkiya-ul-Shahood is tha

i _ 5 } Wirnesses. — —oa:n _” mfn
i ﬁ * — m G 3 et e 9
ases.

Prosecution nee i
B g of the “Mmﬁh Eda.:R all possible witnesses. Witnesses essential to th
' aled by the prosecution: ..”o.s which the prosecution is based, must, of course _.UM
A 1t 1s immaterial that the effect of their testimony is for
oduce every witness. _uwomonczos.:_ But it is not necessary for the Eomwn::% M:
Bodices one witnos who can speak to a particular fact. Where the pro oo
the evidenne s When there are two witnesses available, i Follow fa
| hilhin i oo ilable, it does not follow that
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is whether the evidence of the witness read as a whole
the mind that his evidence is n.:Em.P or whether it suffers fy, Cariy,
11 Though a Court ought 0 take into .nosm.an_,»:o: the pvmos ny
witnesses whose testimony would be expected, it must judge the evidence as M.sn of
deration the vnnuum?dnnmm.om the testimony given.'? Whoj,

ve case- Conviction can be -

le reliable witness sufficien .
jtary but annnuamw._n witness."* The evide o

. ent and should be of an uni Nce
gﬁnmnrﬂr {

le

Msig
Ingle

Sing
uncorroborated testimony
such witness must be clear, cogen !

upon by a statute, Court should noy ;
1

character.' Unless corroboration is insisted .
in cases where the nature of the testimony of
odon.mzos should be wm.

of a witness whose niaw“_wé

o

5§

on corroboration,
rule of prudence, that coIT
gous character such as in sexua
— O:.n:nnm_:

witness itself requires 5 a udenc
upon, for example in the €3¢ of a child witn€ss or
that of an accomplice .
Where accused had been nominated 10 the promptly lodged F.LR. with specif;
f the provisions of Art. 17(2) could act on the evidence of one _M ol
in the circumstances of the case as two adult male witnesses h %_as
tements under S. 161, Cr.P.C. had also been r MOMM

Court in view 0
F.L.R. whose sta
ission of the challan.'®

female witness
mentioned in
but they had died after the subm
A crime is seldom committed in the presence of only one witness, leaving as;
occurrence, where determination of mﬁ__ﬁ__ﬂ_

hich are not of uncommon L .
if the Legislature were to insist upon

those cases W . .
depends entirely on circumstantial evidence, i
plurality of witnesses, €ases where the testimony of a single witness only could bk

unpunished. Moreover in such cases th

available in proof of the crime, would go unpP .
Cou ing subornation of witnesses. Therefore as the lav
is satisfied that the testimony of2

rts will be indirectly encourag!
stands, it is the duty of the Court to convict, if it
i depend upon the circumstances
gle witness whose testimony

single witness 18 entirely reliable.”” The matter must
of the evidence of the sin
found to be entirely reliable,
person on such proof.* It

of each case and the quality

has to be either accepted or rejected. If such testimony is

there is no legal impediment t0 conviction of the accused
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prudence in mind, it comes to the conclusion that the testimony of the witness canb
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without corroboration and deci
ecides to convi

ict the accused
on that

1 u on even b
uam.“.o_mq. the conviction cannot be set aside.'
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he guilt of an accused pe
Even as i l ¢ person may be prov
: 10ce ed by th :
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depend upon the judicial discretion of the Judge me sl L
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