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inishment is the prevention f Crim
8

i a1t is intended to have a doup| ', a
gvery pUQ'Shg:zlon who has committed a crimeefrgﬁect,(v/zl,qd '
preventtne R 2= L0 410 prevent other 1 repg
the act or oMISSIOI - = €Mberg” N

y from committing similar crimes. T Thg whos Of the |
C?“&@S?&?’ég. punishments - for offences is tg 'Cr;r;;? Objecy
gtmosphere' which may beco'r_né a deference for the eppsuclh
who have propensities' towards crime and therepy DreyOple
of offences sO that the society in whnch'al!_the membersugdon
io live may nct fzel suffocated, disturbed, unsafe and p .
.unhealthy” environment. The measures of PUNIShment  y o
therefore, vary from time 1o time accarding to the congitign -
a particular -crime and other circumstances. The obéeZi Sf
punishment being preventive, penal policy of State shoyiy he
to protect the scciety. The four different [meor;es of
punishment are the following: . [7TjaLe¥ 1£2, ooy .
.~ (1) Deteirent &-AcCording to this theory the punishment i
awarded to-deter people from committing the crime. Emotion
of fear plays a vitai role in man’s lite. The people fear to commit
-the offence because it will render them to suffer. The fear of
punishment puts a check not cnly on crimina! from committing
further crime but aiso’on all. other evil-minded. in spite of its
weakness this has not entirely been eliminated from the policy
of modern Court of criminal jurisdiction. Hegel strongly |
supported this theory. WO,y -
L/@Ret" tive i This theory is based on the principle of
an.eye for eye and tooth for tooth. The offender should be
Punished according to the nature of injury caused by him tC
the victim. In other words punishment should be in propartion
%8 ttf;% '“r{j“gg\cal;i_fed‘by. the accused. This theory does not 10K
~ BCGar tl'chBC: ;qt to the intention in cammiiting the :ggg
Aol thg waimond, "To suffer punishment is to pay a R
2 e law that has beeT vioiated". '

of di a%ﬁ-‘vm}twg theory { This has also been called ."Thel% A
i Crimin”lrem as it aims at preventing the crime by d;sabt.hna
offenders F s ’nf"d.er to prevent the repetition of the crime ©=
transportation < hShed with death, impriscnment for fife &
Rortation of jife. ~or examplie a murder is commutteigg’;ég
| "

and he is punished. Here A is punished not for

The object of pt

——
A

1. "y
'+ Halsbury's Laws of England, 3rd Ed., Vo!. X, p. 487,
g s Qs |
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5 Principles of Criminal Law

mrntted the murder, bu i

R [, DUl N grder that i :

~minited. This th er that no further m

we ground ..jm_ﬁzxvmmﬂwmﬁwwgdmoms criticised by many ,a_.u.mwwm MM ﬂ:?m

' O . i Ji crime < -

: n.w_._:mﬁjm behaviour of the :E;...mﬁnm: =S E gonE U<\\ b
/[ 4. Retormative eory :{ihe ocbject of

g G this theory she T
oy Sk anm«n. L] ne to reform the criminais. The
el e cease which is caused by diff i
scoal eiements. Therefore, there snould be 5m<3 __ o8 1L
iy ik » > al cur
rc_w«.__ﬁ_rmm ..wmmmmm\_a ﬁo_mﬂ awarding them severe Ucamj_jmnﬁm ﬂhwm
rut S 2 staternent that 1o cpen a school is t .
e i nt cp s to close
mﬁum%mna :j_mum.JOJm of criminal cnaracter are so educated m:w
e = ﬂjnz they are made competent to carry on well in
mrnﬂ@ ;. there will be nttle or not at all possitiity of any crime
Eng ntB._awa by them. The punishment should, therefcre
Le curative or no:nn_ém because nobody can cure by x.___:._@”
_‘.HTBOmmE times much importance is given to reformation or
_r._,.,mU_.;m:o: of the criminals, speciaily the young offenders in
ﬁ,d..uc.w.,on%mm::fm ijcé Jmmm _<ma< successfu'ly been applied.
'his theory has, however, failed in cases of profession:
haoitual ofenders. q nmm ﬂnm, e
» imaom%._ qu above discussicn this is clear that neither
uﬂml_ be cdepted as cole stendard of punishment for the
uxa.f Penal Code. Tne conect view therefore seems to be
at the perfect syslam of criminai justice is ine result of ‘a~—F7

e

tr
~romproinise between the underiying principles of all Em\m.._\q?‘

meones. ya— ¢t e}
ounshment under Penal Code: The scheme of the 3l/us

aent s lad down tram Sections 53 6 75 of the Penal
~+ which Sve sections (Sections £6, 58, 55, 61 and umrwvvk_

SN T |

251 nmwe arcady peen repealed. chiferentiyses of punishment,

Y their effect on reforming the criminals vis-a-vis the

R e SRR BN R P R Y iy SR il b 13 S — =
< iy W L R R T Ry e - T
, \ZF—. rbw.la"rrhhl‘l.lp‘i!tgvhrl‘.llJ\“ANHN <

— ~ dﬂy/ M
—

Of Punishment g7

< - - - - 3 . . 0%
and/or prescribing imprisonment in various m.:mﬂ_.:m.:»m
_ﬁ.,ao\.n.mzmu sub-continent may bé reconsidered in the ___m__.m:_ﬂ om
¢S principles ‘cf punishment. It is certain that if the question isS
reviewed in this perspective the fine will either be increased at

punishment j\\\ 50 jeast 20 times Of will receive a good-bye. The imprisonment

WP

should rather be substituted by imposing .osmﬁm_
punishments. personally speaking, | am in favour of imposing
hysical punishment instead of long and fruitless, rather
mma:;c_. imprisonment or fines. ‘
|slamic Law has also known additional forms of
punishment. The man who is convicted of false accusation of
fornication for example, is deprived of the right of testimony, &
penalty which corresponds to some extent to the loss of civil
status which accompanies some convictions today. The
offences which fall under each of these categories of
punishment are well established in Islamic Law. ;
.Punishments under Islamic Law are indeed very strict
and deterrent but very strict proof is also required to find one
guilty. These punishments are not only redressive and
retributive but also reformative. Punishments in Islam are of
three kinds:
(1) Hadd; (2)
(3) Tazir ’
According to the case of Bhai Khan v. State, PLD 1992
SC 14 (c), object of Section 57, P.P.C. was to lay.a basis for

the remission system fcr the purpose of working out the
remission.

According to Section 53 as mEm:mmn_ by the Criminal

Qisas; and

gem———

- es (or therr assessment and enhancement in subseguent _rmim A}Bm:namzs Ordinance, ._mmb of the Code the
cHence ‘orm the subject-matter of this topic. : offenders are liable to the following punishments:
Punishment in. Islam§ The punishment in Islam in its 7 thidt (1) Qisas. iy
~z1U7E 5 delerent as well as reformative. Recent researches "/ otk (2) Diyat, ¥ T
revea ..39.50:83:53 is and has, in fac:, oroved itself to be -7 r.h _A3) Arsh. ; -
2 source of producing criminals, besides bringing a burden on = 4y Daman : .
outiic excnequer.¢ Fine,. as U,ﬁmmnzcma in various modern bl - (5} Ta'zi )
"< mye enactments, has miserably faled to achieve the ('nj | gk} L.
me e reout It neither brings any reformatory virtue to the . ,ﬂ..m . (6) Death.
~~rnz mor put any deterring effect on him. Specially in these ¢ {3 ST _(7) 'mprisonment for life :
wmgs et en the money-value nas tremendously gone down, Lpﬂ.q Jd (8) Imprisonment whi 3.. TR :
i cerveq oS scale of fines fails to produce any effecton the 43 B = ent which is of two descriptions, namely:-
o irs o4 the cominal. The presert writer would, therefore, -~ _ () Rigorous, i.e., with hard labour; e
mLTERY SGLGEeSt that the-provisiong relating 0 imposing of fine ] = (i Simple. o :
’ 1S " / 0 s - halie e 2 2.7 [ 59/ 4N
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98 Principles of Criminal Law

(9) Forfeiture of property.
(10)Fine.
According to the case of Muha
PLD 1991 Lah. 347, the substitution of tF
in Pakistan Penal Code by the Ordinance is n

in the form of nomenclature but change in su
meaning and the conseguences flowing

f v. States

hra —
mmad AS benal Laws

f the Islamic

hstance, content,
therefrom. Anyl- ¢

apparent similarity in two provisions, e.g., CUj <4
amounting to murder and gatl-i-amd is not to mislezd. ) | =%

The Code as originally enacted, contained one more type 1.5~
of punishment known as 'Transpcrtation for __:w,ﬂ .ﬁo_ﬂﬂ“w_w

punishment has now been substitute by imprisonmen

by the Law Reforms Ordinance, VII of 1972. So now, wherever,

there is any reference to "Transportation for life", it mL_ m‘_h%m
e

construed as a reference to imprison t_foc li
Reforms Ordinance, VIl of 1972. O\mﬂmﬁ lenalb

The following are the cases wher ence may

A S be awarded at the discretion of the Court;

Waging war against the Government (Sec. 727).
Abetment of mutiny committed (Sec. 132).

Fabricating or giving false evidence as a.result of
which an innocent person suffers death (Sec. 794).

{d) Murder (gatl-i-amd) (Sec. 302).

(e) To abet an insane, minor or intoxicated to commit

suicide (Sec. 305). . :

() Dacoity with murder (Sec. 396).

There is only one case where death sentence is a must,
i.e.. when life prisoner in attempt to murder causes hurt. (Sec.
307). In all other cases life imprisonment is alternative to death
sentence. Imprisonment for life for the purpose of calculation
means imprisonment for 25 years. (Sec. 57). According to the
case of Zargul v. State, 1989 SCMR 529, the appellant
committed offence before enforcement of the Law Reforms
Ordinance, 1972, when expression used in Section 57, P.P.C.
was “transportation for life" (servitude for 20 years) and not

"imprisonment for life" (servitude for 25 years) but convicted
after enforcement of Ordinance and sentenced to
imprisonment for life. Penalty prescribed at the time of -
commission of offence being transportation for life sentence
aitered to transportation for life (servitude for 20 years), in
circumstances. Appropriate Government .can commute the
punishment  of death for any other punishment and

) (a)
(b)

ot a mere change “.U,\e.

A

Ipable :oio.aﬂ.&

1
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w?

ind of imprisonment for 3 1o,
>nu3n:wﬁm m_o<mﬁ33w:ﬂ:m5\3mm4.
r Provincial Government of a Proyinc,
Federal mo<wmmw:3m:w_“onc2m33m3 should be done withg,
and noaaﬁﬂ_m offender such sentence shall not be commute;
consent or onsent of the heirs of the victim. This amendmer
without the oda by the Criminal Law (Amendment) Ordinance
has been n..omm 55 and 55-A). It is the duty of the Court to
1994 ﬁm_mw.mm:.ﬁm:om that imprisonment awarded by it is either
direct in the Sinple or partly rigorous and partly simple (Sec.
" term of MBD_‘mmommwm:ﬂm:%ﬁ can _Um mﬁmamn

ears (Sec. and be not less than 24
should not mvwoﬂﬁ%a _“a:«m mnoﬁcmmo_ is charged under Sections
hours (Sec. sing hurt in the course of committing robbery

imprison

not exceeding 14 yoeie:

60) The maximu

ausi )

397 and mm%‘ ﬁmm_.r:m in possession of deadly weapons on such:
2 amo.omv\ the imprisonment awarding shall to be less than 7
onnmmm_o_ljvmﬂm ‘are certain offences E:mwm onrly rigorous and in
wmwﬂrmﬂ only simple imprisonment will be awarded by the
i

Court. : ) ) L
: f ri i t.the prisoner is put| .

In case of rgorous punishmen . ; :
hard labour while in simple imprisonment he is confined to | .

conly.

P

of confinement known
ly be awarded to persor

There 'is -also a third type
ent with the condition th

solitary confinement. This can o:ﬂ
unished with rigorous Imprison
ﬂ:o_m period of solitary confinement should not exceed 5&$
months. Thus the solitary confinement can only be awar mm_
for the offences under the Penal Code in most mxnmnﬁ“maz
cases. Sections 73 and 74 lay down the rule about soitd

confinement. .
Solitary confinement according to _mmo:oz 73 sh

P4

[r*

ould bs

. awarded in the following manner: fmamiht
1 term of imprisonment is Solitary coniin
] J)\n\c:, & _.q & shoulid not exceed
3 % (a) 6 months 1 month
I YE () 1year . 2 months
: . 3 months

s

\ (c) More than 1 year : -
‘The solitary confinement shall not, according tc Sec s_\mu

74, exceed (a) 3 months in all (b) 14 days at a :Bmoz%

intervals of not less than 14 days and (c) 7 days In @ Bam:m

with intervals of at least 7 days if term of _B_n.:momU -

exceeds 3 months. Solitary confinement can be awarded DY

~
’
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stagstrate | Class itis i
S5 and
Lmpnsonment. ik

The punishme i ,
Nt as provided for certain offences can\be )

enhanced in case of

: old offenders. Accordi

_ . Ac i ;
person having been convicted of % rding to Section 75 i

stamps, or property punish T oar ence against coins
. . shable with i . :
or more is again found guilty of the mmwmm_mOJBm:ﬁ Il

SUniS : : offe
nished with imprisonment, for life or *oﬂjmw.ﬁwmww.m__ﬂwm

previous conviction must he
prs ave been by a Local C
subsequent charge must be under the same chapter. e

Accerding to the case of Uma f
. ar Ali v. The State
P.Cr. LJ 1857, it has been held in a number of nmmmmdmjmmm,

Section 75 cannot be made i
; applicable
commit the offence. pRieabla to @ mere sampt

Forfeiture of property under the Code was provid i

_ ; ed for in

wwﬂ_moﬁmw 61 m:a %_m %j_mo: have been qmnmmﬂma in l_wﬂm_f
, under e following sections the f i

property can be ordered: . : L

0] Mmommmam.cmma or ﬂ;m:ama to be used in committing

predations on the territories of a friendly country.

(Sec. 126). ? 5

(i/) Property received with the knowledge that the same

has been taken by waging war oOr committing

‘depredations under Sections 125 .and: 126
respectively. (Sec. 127). A w T

(i) P.om.mi(%cﬂnjmmma by public servant who is legally
prohibited to purchase or bid for such property.

(Sec. 169). ‘

Fine|: Where no specific amount to be imposed as fine is
mefioned, it shall be discretionary but not excessive. If
punishment awarded for offence is fine only or imprisonment
with fine, Court should direct that in default of payment of the
fine, the accused shall be mq:uamo:ma for a certain term which
snould be in addition to imprisonment already awarded (Secs.
63 and 64). According to the case of Ashfag Ahmed v. The
State, PLD 1968 Lah. 1124, directing that the accused shall
suffer further imprisonment in default of payment of fite, it is
not mandatory. According to the case of Hidayat Shah v.
Shabbir Shah alias Shabbir Hussain Shah, 1991 PCr. LJ 255,
sentence of imprisonment in default of payment of fine cannot
be made to run concurrently. According to the case of Bagh v.
e State, PLD 1979 Kar. 261, the provisions of Section 64 of
the Pakistan Penal Code do not make it imperative on a Court

to

. fine in" addition to a substantive term of imprisonment,
: unnecessary to impose fines on persons
Sections 65 to 70

/- ¢&R
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in default of payment of fine which oft

open for the recovery

substantive term of imprisonmen
add to a very long term
which there is no reasonable prospect

have to undergo
exceptional cases it may,
appropriate to inflict a fine as
imprisonment.

short term of
‘where it is desired to compensate

i financially by his wrongful act, it may

sentenced to death.
imprisonment in default of fine.
fine and imprisonment the term of im

s

\

term
Hussain v. The State, 1984 PCr.
imprisonment awarded in default of
i ~cannot exceed one-fourth " of
imprisonment fixed for offence.

- b
v .

1986 PCr.
payment o_\_ fine,
maximum imprisonment fixed for

accordingly reduced. According to
The State, 1986 PCr. LJ 1, sentence
exceed one-fourth of maximum sente

payment of fine, imprisonment awar

make the offender chioose the lesser of the
absence of alternative sentence, the sentence of fine would in
effect be incapable of execution and the only procedure left <
of the fine would be that laid down in
Section 386, Cr.P.C. The trial Courts should exercise a careful
discretion in the matter of super-imposing fines upon long ¢ -
It would not be proper o)
of substantive imprisonment a fine
of the accused persens
being able to pay and for default in payment of which they
a still further term of
however,
well as a substantive term of
In cases where the Court, thinks that the justice
of the case will be met by inflicting a substantial fine and a
imprisonment in addition thereto or

maximum  of

If maximum term fixed for an offence is 2 years,

101

; _m« award imprisonment in default of payment ‘of fine but
J\nm imprisonment in default of fine should as a rule be mimama in
\,\. cases where'the Court is competent to award it, In order to
o4 ifiduce the accused to nmm it up. This section, therefore,
1 enerally confers upon the ourt the powers of imprisonment

en acts as a screw to
two evilsJIn the

will
imprisonment. In
be - suitable and

in cases

the complainant or the heirs
of the deceased or in case where the accused had

profited
be appropriate 10 inflict
it -is
who have been
deal with rule of

If offence is punishable with

prisonment in default of

! ‘Aﬁum«ém:ﬁ of fine should not exceed one-fourth of the maximum
.—. fixed for the offence. According to the case of Mulazim

LJ 898, sentence of
payment’ of fine, held,
term of

According to the case of Mulazim Hussain v. The State,
LJ 249, sentence of imprisonment in default of
held, could not exceed one-fourth  of

offence. Sentence was

the case of Sharaftullah v.

in default of fine, cannot
nce provided for offence.
in default of
ded should not.be for a

¢
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nt of fine is made
1 8s paym e shable with fine

.mcnmmj .
e t of fine. shall be

term exceeding 6 months. As soof

the prisoner shall be set free. If off
only, the imprisonment in default of paymen

simple in the following proportion:
Amount of fine Term of Imprisonment
Up to Rs. 50 Not more than 2 months -
Upto Rs. 100 Not more than 4 months
Not more than 6 months

Exceeding Rs. 100 .

According to the case of State V. Muhammad Sadiq,

1675 PCr.LJ 246, the trial Court imposed a fine but awarded

no sentence, in default of its payment the order being In
contravention of this section was held to be not maintainable.

Fine imposed by the Court can be realized within 6 years

or during the impriscnment when the term of the same IS

longer than 6 years. The death of prisoner does not discharge

from liability and his property will be liable for his debt. It has

been laid down by the Supreme Court that limitation of 6 years

- prescribed under Section 70 does not apply to fine imposed

for contempt of the High Court. AIR 1972 SC 858. The

imprisonment in default is not a su

punishment for default.
is contained in

The law of cumulative Ucnmmjﬁdm:wm
Sections 71 and 72. Section 72 covers those cases where the
Ucﬂom:m_.:y\o*."jm

accused is guiity of several offences
uilty is doubtful. In such case

particular offence of which he is g

the offender shall be punished for the offence for which lowest
punishment is provided for. The object of Section 71 is to
restrict the punishment to a reasonable extent. According to
the case of Muhammad Ramzan v. The State, 1989 SCMR
1405, where two different cases registered on two different
cccasions by means of two separate F.I.Rs resulting in-the
conviction of the accused by two separate judgments.
Sentences in both the cases were to run consecutively.

Petition seeking orde
concurrently was dismissed.
Gulam Mir, AIR 1956 M B 141,
offence under Section 279 (rash driving) is distinct from an
d 338 (causing hurt and

offence under Sections 337 an
grievous hurt by act endangering life or personal safety) and

as such accused can be )
under 337 and 338. If two offences are committed in the same
transaction, Section 71 becomes applicable. Section 71 lays
down: .

In the case of State of M.P. v.

bstitute of fine but it is

r that sentence in both cases to run:

it was observed that an:

“convicted not only under 279 but also -

M R ]

" SCC 470.

e A
. s Bt
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de up of several offences,
#ence, the accused shall be

ffence is ma
gives 50 strokes to

. o
() Wwhere an . % itself an O
ton r one offence. If A,

eac e only 0
punis . will be punished not for each blow but
B with a stick _Mmo_“ ¥ oluntarily causing the hurt;

two or more separate

one offenc e
iar e falls within

y e offenc ;
s Mﬁﬂwm:o:m e rm<m. o?o: one or more would
of w
(i) Ejmm mcmmm%mm_o%%%wm. constitute when combined a

oﬂ:m m_.a offence, the offender shall not be punished
m\_,%ﬁﬁ:oa severe U:Em:ﬁm% than the concerned

Court could award for any of such oﬁ.ﬁm:omm.
entence__of ife__imprisonment;§ A
does not automatically expire

mmammm.on o* m:H olxm
mm:mm:mm% o_“:%%wmmﬁm_:o_cnim the remissions, because the
mm“:_.mmm:m?m rules framed under the various Jail Manuals
: der the Prisons Act cannot supersede the statutory
e Code. A sentence of imprisonment for
provisions of the Penal Code. > ente . _
life means a sentence for the entire life of the prisoner un ess
the appropriate Government chOOSES to exercise its discretion
or .remit either the whole or a part of the sentence under
Section 401 of the Code of Criminal Procedure, 1898. (1976) 3
 According to the case of Abdul Latif v. Superintendent,
Cantral Jail, Faisalabad, NLR 1980 UC 361, no vested right .
accrues in favour of a life convict to be released automatically
and unconditionally. He can be released only In exercise of
powers under Section 401. It is for the Provincial mo<m33m2.
to. consider rolls of prisoners for .necessary action .caamﬁ
Section 401 for remissions to be the ordinary, special, or
amnesty remissions.
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