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e

ELEMENTS OF CRIME.

“Physical element, actus reus and menial element, mens
7ea. are two tests of criminality known to our law which 1S
based on English Law. These are not only two elements of 8
Crime but there are in all four elements that go to constitute 8
crime, viz., (/) A human being; (/i) Guilty intenticn or mens réa
Cn the part of such human being; (i) Actus reus, illegal act cr
omission, and (iv) injury to another human being. Now | will
CiScuss each separately in the brieiest possible way.

uman_Beingy The first element requires that the act
mhq_@.\.v must e committed by a human being. In ancient times
punishments were inflicted on animals also for the injury done
by them. However no such practice was followed in Pakistan
ana with the development of the notion of mens rea such trials
A, and punishment were completely abandoned. So the first
“v.. . essential of a crime is a human being who-- _

iy

-

‘ () must be under legal obligation to act in a particular
% 4 manner; and -
< () should be a fit subject for award of appropriate
i punishment.
Secticn @o* the P.P.C. provides that the word (person’
inclucdes a cg

pany, or as§ociation or a body_qf S
..ajwﬁmﬂ Sno_ﬁoﬁmxwa or not. The word ‘person’, -hence,
A\ P_F_. ‘nciuces  adificial or juddical persons. "A Corporation”
iy P o .n.nn_o..o.nm 1o Salmond, "iIs a group or series of persons which
.\.v. W Dy egai fiction is regarded and treated as itself a person.”
>~  Accorang to the case of Abdul Qadeer v. Ishtiag Hussain
1971 PCr. LJ 537, the word "person” as appearing in sections
cezzcinbing offences where imprisonment is mandatory, does
not include corporate body. Corporate body or company not
. mdc.atie for offences which can be committed only by human
w W mw_m.\.m,uhncmwmn or for omm:nmm punishable with imprisonment.
il Cfficer or Agent authorised to act on behalf of corporate body
P inZinduzlly hable for criminal action. In the beginning the <_.ms“
prevaied that Corperations entail no criminal hability. It is due
. o 1he following reasons: Y
" 1) A corporation has no physical _
3% 4 o it nm:%oﬁ te :.:D:mo:mn. ysical body of its own and so

—V. e -
1 .
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5, o ince a corporation has no 33& of its gy
(i) Mm<m.1 pave a criminal INtention, iowmﬂ_fﬁ.ﬁ Car
corporation acts only through its agent or sery e, .
since thsre IS nothing as vicarious liability c:msu
Cer

corporation can be held liable i

el

criminal law, NG
capacity of master.
i : ctrine of ultra vires confin
i) Lastly, the doc . Sl o €s corpe
(1if) activities within a defined limit. So a no_‘voaﬂ_oﬂuwm
only he held hable for the act authorized by it g
corporation can never authorise the commissign o :

onme the question for its criminal liability dgas o4

arise.

the case of King v. Daily Mirror Newspapers
Gmmm_ﬁw KB 530, distinguished in 1975 Cr. LJ 1148 j; w%.
held that a limited company cannot be committed for trigj o,
an indictment and therefore, it cannot also be tried. it yzs

ointed out in that case that in order that a person may e

mﬁocmjﬂ to trial, Pe must be ] for trial. In that case the
company could /not be committed for trial because the
Interpretation Act, 1889 In ngrand mxm_m_jmm what was mean;
by the expression "commit trial" and the provision was |
that the expression "committed for trial” shall mean committed |
to prison with a view to being tricc Deiore a Judge or Jury. Ths
interpretation of "ccmmitted for triai” has not found place in the
Pakistani Law.

There, however, have been cases where corporations
have teen convicted and fined for libel or nuisance and for
breach of statutory duty imposed on it. In the case of A. v
Birmingham, etc., Railway Company, (1846) 8 QB 315, :._mﬂ
corporation was held liable for having neglected tc repara
highway, Likewice a Railway Company was held hable for
obstructing a highway wheraby public nuisance was Q,mm:mm_
An important developmant in this respect tcok place \(,s"j e
decision of Visccunt Haldane in the case of Lennard Garnyind
Company Limited v. Asiatic Petroleum Co. Ltd., 1915 AC wo
715, where it was held, "A corporation is an abstract. It gt 0
mind cf its own zny more than it has a tody of it o.\..\:,:_m
acting and directing will must consequently be sougnt it ©
person of somebody..... who is really the direc ity ot
of the corporation, the very ego and centre Gf b_wa.o:w M" of
the corporation”. The fault of a corporation s, thercfore, mﬂ._a
its superior officers who are the directing mind or Wil o:,m,z
corporation. This alter ego thecry was extended to crmina, =
in the case of R. v. I.C.R. Heulage Limited, 1944 KB =

ting mind or w

e |
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< Lourt held that 2 4 ’
= E . didl 2 1 ted hable
at Common Y. S B A .....“,A d .HT.L_.?%_ 00_._.._U.N_Jv\ can be

Consprracy to detraud.

. ecisicns of Engl 5
s sl v . giish Courts the law
minal kability of corparations in England is not well

orinciples of criminal liability or

. ~ie of well-known
egarding
etned and tormulation of

~lear
s o cear

WCnNs s urgently needed.

SSLE S

iri Pakis z i iti ;

actory Wmm::%wm. '€ position in this respect is not very

WhErE 50 (SRS as y a corporation is liable for those acts
% qhopeenbi S required and only fines can be imposed

A ol s Uoﬁm:oq cannol be charged of committing the

LVE murder or like offence which can only be _uc:mmw_..dma

catief

5alist

LR

«T Wi

wath imprisonment. AIR 1952 Cal. 758.

According to the case of S ;

— e yed Abdul Qadeer i
Ishtiag Hussain, 1971 PCr. LJ 537, corporate m‘n.uaiz.wm .
comgany not indictable for offences which can be nOBJ«ﬁ. om
cnly Dy numan individuals or for offences punishable Witk
monscnment. Officer or Agent authorised to act on behalf of

nu..mo,‘m"m body. Individually liable for criminal action.
! The question whether a company can ied.

Wn]«ammmn, for an offence punishable Ew: mn.‘:ﬁ.u:::ccﬁm Awﬂﬂ_m,_aowm_m
momins, impriscnment and fine arose before the Full Bench of
.\.... . Oz High Court, 1975 Cr. LJ 1143, where it was
tuniEnces that since the company could not be given the
"1 Lors cenishment which was the mandatory part of the .
cemizrice, the company, therefore, could not be prosecuted.
mZ22C0 00 inis contenticn the Court held that the company did
.‘_‘n., e Oy rmmiuriy from pgroszscution and in a case like this the
sty CUmipany vanl oe punished with fine only. /

™ =

Crimunz! lablty of a corporation is an imputed liability
a2 0o @ wvicarcus hability. As the cerporation itself cannot be
exzotzd O pumisned the hability is to be wnputed to its high
% zgerts who are responsible for the conduct of its
¢ Dusmness. The faclt or privity of the company is that
T or pnivity of somebody who is not merely a servant or
whom the company 1s hable upon the footing of the
1 ardent superncr, but someboady for whom the company is
we LeCouse tus acton 1s the very action of the company

~

nsatt 1 For example, Section 8 of the Foodstuffs (Control) Act,

-

405 prowndes that where an offence under the Act has been
currretied Dy a company, every person who at the time the
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liability. The meaning

-existence of specific mens rea is a

M _
\yUmOOBmm quite evident if we trace the history of
/%mnooaim to the changing underlying conception and objects
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&Y

offence was committed was incharge of, and was responsible _r\.?oa
to the company for g
company shall be deemed to be guilty of the offenge and s
be liable to be puryshed. 2 YA

N@E The second important essential of a crimg

is merns rea or evim intent. There can be no crime of any nature A

o i

\x\n

A
e

without an evil mind. Every crime requires a mental element. s
Even in strict or absolute liability some mental element ,m(\
required. That is why Smm:%\w\mhm.\bnvmnacm non facit reum nisi
mens sit rea is considered a fundamental principle ot penal
of the term “actus non facit reum nisi
that intent and act must both concur to .
constitute the crime. It has, however, been’a matter of great =
difficultly to arrive at the true meaning of mens rea. According
to the case of Gul Afzal v. The State, the existence or non-
crucial factor in case of
Qatl-i-Amd. PLD 1992 Pesh. 125 (c). In the g
1970 AC 132, 162, Lord Diplock > B
a crime unless his . ™

mens sit rea" is

attempt to commit
case of Sweat v. Parsley, .
said, "An act does not make a man guilty of

mind be also guilty. It is thus not the actus which is reus but 17y
the man and his mind respectively .... itis well to record this as {7 «,,
it has frequently led to confusion”. Sir-James Stephen said that QL
the expression itself is unmeaning. Whatever view rmay be o~

formed or have been formed, the influence of the ,mxnamm._o:
criminal law.

The conception or mens rea has differed from time 1o time

of criminal justice. Stephen thought that "the maxim not only
looks more instructive than it really is, but suggests fallacie
which it does not precisely state". History of Criminal Law 95.

Notion of mens rea in early primitive societies was non-

existent and liability was absolute and offendgr was .»see
responsible whether he acted innocently or negligently, N\ &ﬁ
e AR <

m%m.mﬂammfmnn Pakistani _u,ms&,_ D. Mayne, Rattan Lal,
Shaukarwahmood and Shahid H. Radri have taken the view
that doctrine of mens rea under the Penal Code is wholly out of
place. Every offence is defined and definition states not onily
what the accused must have done, but also the state of his
mind with regard to the act when he was doing it. Each
definition of ‘the offence is complete in itself. The ...<oam mens
rea has nowhere been used in the P.P.C. but it has been

. applied in two different ways:--

the conduct of the business of thc X \
p all&’ g%\w
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ctual

d indicate @ The

() while defini offences words us€ :
) RS for the offence and

criminal intent required ntarily
expressions fraudulently, dishonestly. w_\m_.w%wmnm the
sed in the definition> b ot heen

intentionally, efc., U .
criminal intent. No such words have, :m,mimo_jamzmq
used in case of offences which cannot waging war
by innocent persons. Such offences m:m.w 54.4) and
against Government. (S. 721), Sedition (S-
Counterfeiting of Coins (S. 232), etc- i

(i) The P.P.C. contains a mmumﬁmﬁm.o:muﬁw.oﬂw mmn the
exceptions (Ss.  76-106) which g ent may

of cri

circumstances where absence lying mens

be presumed. This negative method of app fl
rea in the P.P.C. has been found to be very useiu’

The doctrine of mens rea has been applied by Courts i
Pakistan and it is now firmly settled law that mens rea is an
essential ingredient of offence. This point has come under
judicial scrutiny on many occasions.

In the case of Srinivasarmal v. Kii
PC 135, a petrol cealer was acquitted on the ground that there
was no guilty intention on the part of the accused as the act

was committed without his knowiedge Similarly in the case of
the observations

Hari Prasad Rao v. State, AlR 1851 SC 204,

of Goddard, C.J. were approved in this case a servant of a
petrol dealer supplied motor spuit without coupons and In
some cases tcok advance coupans irom consumers without
s .pplying them the spirit, which was an offence under the
Motcr Rationing Order, 1941. The Supreme Court held that
:3m3mm~mhmmnmomm=<

there were no grounds for conviction O
when he was absent at the time of delivery of the spirit. He,

. however, was convicted for non-endorsement on coupons by
his servant which was mandatory and an absolute rule non-
observance of which was punishable even withcut mens rea.

Generally offences created by the Foodstufis {(Control
Act, 1958, the Drugs Act, 1976 and Weights and _,\mmmmc.‘mmv
(International System) Act, 1967 are in terms of absolute
prohibition and the offender is liable without proof of guilty
knowledge. AIR 1261 SC 631. Thus a seller of food is under
the duty of ascertaining at his peril whether the article of food
conforms to the standard fixed by the statutes unless-such
statutes expressly or by necessary implication, make intent a
element of offence. (1974) 1 SCC 167. In the words of ro_.u

g Emperor, AIR 1947

e e ey

14

-

" the statues are to

R e —

ommit a breach of statyte Neg

&9 A

[0 ﬂo c . L \
wright: A_nwmmw_momnnj in fact is enough”. (1940) 2 ay g, %. E
shown- ' L 10 of the Opium Act, 1878 n_dsam,“.

mmn.:wm under Section 9, it shall be presume i ¥
proseculion® [ oyed, that all_opium for which the',"" v,
ontrary _mc:m_u_m to account satisfactorily is the o "
 person _m which he has mo:\_aimq. an offence under &__,f_\_,‘ .
respect Of ¥eT5 s (Criv) 813, anising under Section g -
__J a Ommm. gm:\._m((. L.. Gcmmzmﬂw\\r._ < of ....n.

at the plain ordinary gramn,..

aning ©
Bm ‘m.mc

4 ove Act. o
o ¢ the words of an enactment afig. =

t in cases of this kind, the gueq,.
rds mean but whether e,

grounds 10" eneral role inat maer e
: clude the ge rule that mens .-
_Rmzamwmﬁ%mwxm_mnx_m:ﬁ in every offence. \p.,u,.‘,ﬁ,,‘w.&.h
an :m fities show that it is generally necessary 1, ..
mcr._ma;jm words of the enactment and ta. -
Wmn.,oﬂm into consideration. Uo._ r.‘.,, _.nw.c_ care,
permissible 10 look into the object of ne ivgua .
; n:q find out whether, 38S a matter of far;
. M@mm_mﬁcﬂm intended anything to be maﬁa GXCt
possessian of the article as oosmzf,ﬁm the dlermr
the offerice. EveEN if it be assumed that the c¥erz
absoluze, the word 'possess 1In Section oy
some sort of knowledge about the thing possessed
" Mens rea by necessary implication may sm‘ exciucs:
from a statute only where it 1S absolutely n_mm.. that te
implementation of the object of the statute would otherwise

defeated. AIR 1966 SC 43.
ea is not required

The element of mens r -
that the facts must show an intention on the part of the persy
accused to do the act forbidden. In the Case mﬁ aoumm\
statutory offences the maxim has no general application &

be regarded as themselves pr m.m%gnw%.
mental element which is pre-requisite to a conviction. mom.mi”
rea is ah essential element of crime in every pena mma..m
unless the same either expressly or by necessary impicatvi
rule out by the statute. ; ,
state. P

According to the case of Gul Afzal v. The S8

1 a ; i -existence Ak
992 Pesh. 125 (c), the existence or non-e ot 07

- not <.<3m
sufficient

i

beyond the pi=

ptto

mens rea is a cruicial factor in case of attem
b

&\ ~

Amd.
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res jenoting Mens R
] : ¢ ea In_ _P.P.C -
?.:E ulently :lAccording To SeCIoT25-ApersorT 15 Sal

e ——————

~ThAa o al . ; to do
wihing draudulently if he does that thing with intent to defraud
n Ju....ozdoﬂéhmm:. No definition of fraud has been given,and
nere Nas been great reluctance among lawyers to define it.
fhe expression ‘detraud’ involves two elements, viz., deceit
and imjury to the person deceived. According to Sir James
Stepnen, History of Criminal Law, a particular conclusive test
as to the fraudulent character of a ceception for criminal
ourposes s this: Did the author of the deceit derive any
advariage from it which he could not have had if that truth had
been 13023@ It sc it is hardly possible that that advantage
shiouid not have had an equivalent in loss or risk of loss, to
soeone else, and if so, there was fraud. The word as used in
cocde 15 used in its ordinary and popular acceptance:
Acording to Sir J.0D. Mayneg, 1987 PCr. LJ 247, "of course
‘here can be no intention to defraud where no wrongful result
was ntended or could have arisen from the act of accused.” .

The words "with intent to defraud” in Section 25 indicate
nct a bare intent to deceive but an intent to cause a person to
act or omit to act, as a result of deception played upon him, to
his disadvantage and the words "bcut not otherwise" clearly
chow that the words “intent to defraud" ‘are not synonymous
with the words “intent to deceive" and require some action
resuiting in some disadvantage which but for the deception,’
tne person deceived would have avoided. According to the
case of Malik Muhammad iqbal v. The State, AlIR 1956 SC
523, the expression “intent to defrauc” implies conduct couple

:..35@:&53.>.8~mﬁoanmﬁomm9mo:mmo*w:‘mw.ﬁ.o.m30<\m
that the expressions "fraudulently” and "with intent to defraud”
are syncnymous,’s The difference between an ‘act done
gshorestly and a2n act done fraudulently is that if there is an
it 1un L0 cause wrongiul loss by the deceit practised, it is
Greniary ‘“.‘_,\.UE ever in the absence of such an intention' if the
gecettul act wilfully exposes anyone to rise of loss then it is
raud) The section therefore, does not require any deprivation
i ;:r;_..].__s..:\:ms an act i1s done with intent to defraud then it
ra.. u even wvoc.uj nobody is actLally deprived of any
il f.b_‘. o, Dutt's case, 1987 Cr. t.J 297, one Dr. Dutt
\\..\u....z“_ﬁma ac an expert witness by the defence in a
3e33/0N8 “:n,.._. He rlaimed to hold a diploma from the Imperial
Code je of Scence and Technology, London to the effect that
he had cpecalised in the subject of criminclogy. He was cross
,.:\,.....y_:r.:::Qm:mmco:nj_mn_m:dUw;:m U.Smmoczo: Dﬁ-

1

JS/4t s restimony ran counter to the testimony of an expert

W
ﬁ ﬁw\uw?\.c 22 Uyo

ke

«
9

7] b

Nt ¥

]

e S e

“evert as he intended that

-Another v. The State, 1997 PCr. LJ 284, the pe

.. or fabricating false

" "was observed: "By fraud

Elements of Crime 33 %

ere challenged. d .
Wmmammw m,.ﬂ his momamﬂmﬁ diplomas and certificates for his

. .._QBm.D_..Dc:
mn:o:.,o_..ocn n_dacnmupjm m*oﬁmmm_aaﬁ
ﬁwm prosecuted for Emo:m_‘_nmoioq@mé.ximm soﬁmsw,_‘ jm_a
that Dr. Dutt did not intend to cause wrongful gain to oﬂm
person or wrongful loss 1O another person when he brought

i hether forged oOr not, into Oo.cn. He was
L el 98¢ intended to deceive the Court,

. He may have i : .
ordered to do SO Y others shouid be deceived, into

ievi jm_amnm_oq:m
pelieving that he was an expert and that Jm. .
from a mmoooammn institution. He did 39n woﬁjnhmm‘o:meﬁwmﬂw
[ [ ot to cause any one to act.to nis ¢ isadv

e e < a voluntarily but under

cause he did not bring the diplom :
wﬂmqwﬂm of the n_uocn. He did not, therefore, have the intent to

i i to that
cause voluntarily, a course of conduct In any person .
person’'s disadvantage. His conduct was corrupt and his o~
case fell under Section 1 g6, P.P.C. (using evidence known to ! q
be false). The offence of perjury is a more serious offence. 4

According to the case of Muhammad Siddique and
titioner neither a

party-in-application for setting aside ex parte decree nor giving
evidence in those proceedings nor any

hat the petitioners in any manner abetted
uncalled

NI W N

- il

oD

evidence to show t 1
co-defendants. Prosecution of the petitioners, held,

for, improper and illegal, in circumstances. | ;
In the case of Haycraft v. Creasy, (1801) 2 East 92, it
is meant an intention to deceive;
whether it be from any expectation of advantage to. the party
himself or from the ill-will towards the other is immaterial®. The
passage brings out the distinction between an advantage
derived -by the ‘person who deceives in contrast to the loss
incurred by the person deceived. ; .

In the case of R. v. Welham, (1860) 1 All. ER 260, hire-
purchase finance companies advanced money on a hire-
purchase form and agreement and on credit sale agreements
witnessed by the accused. The form and agreements were
forgeries. It was not proved that the accused had intended to
cause any loss of money to the finance companies. -His
intention j.m_admmn by deceit to induce any person whoawas
charged with the duty of seeing that the credit restrictions.then
current were observed to act in a way in which he wouldnot
act if he had known the true facts, namely, not to:prevent-the

advancing. of ‘large sums of money exceeding the limits

’
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allowe i . it fha S8
d by law at the time. The Court held decision Is 2

used
!0 the person deceived need not be economic loss. mé:mm.
d v

intention amounteq to intend to defraud. This
Clear authority for the position that the loss or the injury €3

deprivation of a right without any economic consequenc
would be m:ocmsum % y A

In the case of Shashi Bhushan v. King Emperor, ILR Hm ,

Al 210, the accused applied for admicsion to L.L.B. Qnﬁnm
Class in Benaras University alleging that he had atlende
L.L.B. (Previous) class in Lucknow Canning College. He émw
admitted and required to produce a certificate in_support O
m.r.m. (Previous) examination. He

produced a forged certificate and it was held that he acted -

Proof of having passed

?mcac_m._..::\._

Again a Full Bench of Madras High Court had to consider

the case of a person obtaining admission to the matriculation
€xamination as a private candidate producing  before the
Registrar a certificate purporting to have been signed by the
head master of a recognised High School that he was of good
Character and had attained the age of 20 years, It was found
that the candidate had fabricated the signature of the head
rthaster. The Court held that the accused was guilty of forgery.
Benson, J. Observed, ILR 28 Mad. 90: __

"I am of opinion that the act was fraudulent not merely
by reason of the advantage which the accused
intended to secure for himself by means of his deceit,
but also by reason of the injury which must necessarily
result to the University and through it to the public
from such acts if unrepressed.”

This decision accepts the principle laid down by mnm_o:m?
namely, the expression "defraud" involves two elements, viz.,
deceit and injury to the person deceived. .

forms and also in the receipt her minor daughter’s name. Helg,

the entire transaction was that of the accused and it was only
put through in the name of her minor daughter for reasons
best known to herself. On the evidence as disclosed, neither
was she benefited nor the insurance Company incurred loss in

.h .u‘

i
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any sense Of
frau

“have join

Sl

Elements of

the term. The

dulently. AiR 1963 SC 1572,

The word “fraudulently” has been useq i th
many places but the words “fraudulently” and "o
tly been used in Sections 209 246,

Crime

422, 423, 424, 464, 471and 496. 5, 1 Weyt)

ki Py |
.Af w Dishonestiv
*means, ] .
wrongful‘gain te one person or y
'said to do that thing m_mjoﬂdmﬂ:\
"Wrongful gain is gain by unlawful means of Properieo;
\\MM/M nmmmoammmiw:@ is not legaily entitled and w Y 10 VR
4™ unlawful means of property to which the p

[\ Jv legally entitled”.

‘Dishonestly’

Oever does anything with the
M.‘OJ@E_ loss

#

m.m%_lﬂ,mlno MO

>oooa.:@

€rson “om:,_@

dishgnas, f
247, 412 Sty

MY
‘Ctior, 2¢

INtention i

> Caugin.
[0 anothe,
& m.mnmo: mu(
it ig

According to the case of gu&@ga 1987

P.Cr. LJ 1096, the bank guarantee issued with

violation of Bank instructions. Issuance of

entered in Bank register on record. Accused f

interest of Bank against effect of guarantee. B

serious risk of
execution and

out mc”.mmiz. in

Quaranteg ny

ailing to protec
ank exposeq o

loss by secretive, stealthy and Surreptitioys |

delivery of guarante

guarantee was issued and dispose

by-the word ‘dis

A person is said to g
or acquires wrongfully. Si
the person is either wron
deprived of property.

- Every word in Sections 23 and
expressions (wrongful _gain—and
ients of the definition of
24. The word ‘dishonest’ has been used in its tec
and an act can only become dishonest if Smﬁqm i

essential ingred

to one person or Wrong

honestly’.

ful loss to ancther.

d of(held,)was fully covereq |

ain wrongfully when he either retains
milarly losing wrongfully means that
gfully kept out of any property or is “

‘wraongful

anner in which |

b

P ——

is of importance. Tre !

loss' are the
.mejosmm:«wu in Secticn

nical sense
s wrongful gain

hus if a creditor in ¢

order to compel his debtor to discharge the debt takes his

goods without his consent, he
wrongful loss te the debtor.,

Emperor, ILR 1

liquidation of the debt

will be guilty of theft for causint
In the case of"A.M. Yusuf v._King

8 All. 88, the accuscd prodeeded (o compel

Although' it was not intended
his property, yet the Court(he :
the property was wrongfully taken. Butwhere |

pPermanently of
guilty of theft as

‘the owner is ke

Pt out of possession temporarily no

3 ZAAS.

Jeorrs

to depriv

b

] by-taking away from his creditcr's house |
‘Without his knowiedge and consent, a cart and four bullocks. |

the debtor |
id>the_accused |

ith any

Scanned with CamScanner



T T Orem e gk
g P, P

2N /s> -
‘ % i "
2 I
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object of depriving him of benetit arising out of the property,
of mere mental anxiety, and wi i i i

¢ I aty, ith the ultimate intention of
‘ﬂmm%m:@ mdm thing to him without exacting or expecting any
ecompense, the detention will not amount to causing
wrongful loss in any sense. LR 25 416.-

Taking the definitions of "dishonest" iﬂmnzo:.ii.mmn:o: .

24 and "wrongful gain” and "wrongfulToss" in Secti
2 ection 23 of the
Penal Code together, a person can be said to have dishonest

intention if in taking the property it is his intention. to cause -

gain, by unlawful means, of the property to which the person
so gaining is not legally entitled or to cause loss, by wrongful
means, of property to which the person so losing-is legally
enttled. It is further clear from the definition that the gain or
ioss contemplated need not be a total acquisition or a total
ceprivation but it is enough if it is a temporary retention of
broperty By the-person wrongfully gaining or a temporary
“weeping out" of the property form the person legally entitled.
This i1s clearly brought out in illustration (f) to Section 378
Pena! Code, and is uniformly recognise y various decisions
cf the High Courts which point out that in this respect "theft"

under the Penal Code differs from “larceny: in English law

PLD 1957 SC

which contemplated permanent gain or loss.
g

317. Re flaveel w UR { l4ls

‘Wrongful gain includes wrongful retention m:a,éﬂoznﬁc_r.,_
ioss includes being kept out of the property as well as’ being

wrongfully deprived of property. Therefore when a particular
thing has gone into the hands of a servant he will be guilty of
mrsappropriating the thing in all circumstances which show a
mazlicious intent to deprive the master of it. AIR 1959 SC 1390,
— 1.l.\\\l|‘ ’

1 fiere b n Frzudulently _an

ADishonestly | The word "dishonestly” i1s not synonymous with
" wEZoduently. The difference between the two was pointed out
n the case of Emperor v. Abbas Ali, ILR 25 Cal. 512, by a full
Bench of the Calcutia High Court. In this case the accused
nad forged a certificate in order to qualify himself for the
examination of Engine Driver. It was observed that fraudulently
ang dishonestly do_not cover the same ground and that
tention to defraud does not necessarily involve deprivation of
oroperty. Shamsul Huda,' had differentiated them thus:

' Pancipie of Law ol Crimes, pp. 204-206

L
& A
o e - ey 1

cut only with the intention‘to causing him trouble in the sense

-

4

&

. - oo Rafique Rand

u#* mzm:g\.snu.w\....}:« \ : ﬁ.&.nzﬁs

Assistant Prot College 731l e
- 2 D avy — .

Universiy L egodha  Elements of Crime _ 37

C:_fﬂaw TS,

S mﬁwcngmmunm.nmmuob 3mnmmmm_:_<<<3:m a__.mjo:mm:v\
does not. ) o ‘ m

(i) Dishonestly necessarily involves:the idea of injury to
properly as well as injury of every other kind, /.e.,
injury to body, mind or reputation.” ..

(i) A dishonest intention is interition to cause loss of
specified property belonging to .a particular person.
Fraudulently on the other hand may :refer to injury in
respect of unspecified .. property;. to -.unknown and
.unascertained persons.”  PRLATEL SR

A person lawfully entitled to ‘possess “arms and
ammunition signing the prescribed _certificate of purchase of

‘the same in the name of another with.an address not his own,’

and thereby deceiving the gunsmith and the Government and

if :oﬂ.__a._mjosmmz%_. ILR 43

having been done "fraudulently”, ishonest

e — "

N v N

~

\

defeating the object of the certificate, commits forgery; :,_m.mnﬁﬁ?

Cal. 42. :

Deception is essential for :mc@rﬁcﬁ not for .QA_mjoEmew
7 ain or wrongful loss of property Is necessary for

and

-dishonesty but not for fraud. An act may be dishonest and .<9

not fraudulent. AIR 1937 Mad. 713. .

According to the case of Ghulam
1937 Mad. 713, the petitioner produci

_Jm certificate

- Division -Bench of the HighCourt. Signatory of document

appearing as prosecution witness and denying having issued
and signed.such certificate. Signatures on certificate according

to the Handwriting Expert, forged. -Accused .neither Cross-
examining Handwriting Expert (sole prosecution witness) nor
producing any expert to question. opinion_of the Handwriting.
Expert. Testimony of defence witness, (neld,jnot reliable. 1983t
SCMR 616, - wﬁk\y\bw e .
According 1o Section. 39, A person is said

.cn -9 Voluntaril
? to cause an effect voluntarily en-he causes:it by means
m\ which, at the time of employing those means, he knew or had

_reason to believe to be likely to cause it’. In ordinary sense the
word “voluntarily" means an act done without ‘influence or
compulsion. The word as used in Section 39 takes Into

ccount not only intention but mﬁ,ﬁﬂboﬁ._m\m.@m and reasonable
grounds of belief. Section 39 contains an illustration. A sets fire
by night to an inhabited house in a large town for the purpose
of facilitating robbery and thus causes the death of a person.
Here, A may not have intended to catige death, and may even

"
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38 Principles of Criminal Law

by sorry that death has been caused: yet he has caused death
voluntarily as he knew that death was 2 pBbmca:_:
consequence. A must have a reason to believe that by se m
fite at night to'a house in a crowded tawn, he is likely to caus

the death of the person who may be inside the house.

Voluntarily causing an effect embraces, () with intention
to cause the Mzmnr G lihood of

. having reason to believe that the
etfect is likely to be caused. n act knows of
believes that dangerous result will emerge from his act, he will
. t intention to hurt.
Intention”, “knowledge” and ‘rgasons to beliove .

..... A" means to

nave in mind a fixed purpase to reach a desired objective, so it
indicates that a man is consciously shaping
purpose or design with which an act is done. "Intention” differs
:w.:u..30.:.<m_.m:u_wﬁlﬁwmmboﬁﬁmbt:wmmao:o:._<.: intention

. ith the knowledge of like
causing the effect, an @w
If the doer of a

be said to have acted with the most direc

v are the
words of most importance in this respect. "Intention
to bring about a certain event. In simple wor
is criminal, law provides punishment even though the act IS

P

dene with the best of the motive. ;
form an |
the |

oy
otiv
intention
consequences of the act.
knowledge merge into each other an
more or less and intention can be presume

y is something which prompts a man to

and knowledge is an awareness Of
In many cases intention and

d mean the same.thing

1

B S —

e e e e e i

his conduct sO as | 1
ds intention is the £

d from knowledge. .\“ _

7

(

The demarcating line between knowledge and intention is no Y o
doubt thin but it is not difficult to perceive that they no::oﬁm\@v.\
: oy S

different things. AIR 1956 SC 488.

Knowledge means having mental cognition of a thing or it
» 1S the awareness or expectations of the consequence of the '
| ect The pain difference between knowledge and. inteation is '
&£, .U that in former the consequence is NGt desired whereas in latter?
‘1" it is desired. Reason to believe according to Section 26,
means, "A person is said to have reason to believe a thing if he
has sufficient cause to believe that thing but not otherwise".

In short the word "voluntary” as used in Section 39 is very
important and does not mean willingly but knowingly or
v intentionally. '
'y -~ . .
Y 5 There are :ws\ more words amaoﬂ_nw mens rea but these '
% have not been defined under the P.P.C. but have simply been

g™ used in__different__sections.. These word
izl and (negli

; «.iu_ﬁmmi:v (wantonly, A%Wml@% |
.‘mmrcnaimmuamwmz used in Sections ;

s

W T s e e,

and wd,
! a%s\»ﬂ\w intentional wrong doing.

_ thoughtlessly,

Elements of Grime

g g

p it is used to denote impropriety bro,
r mmmmwmw_. undue influence. According noawcawoxh“ma aboy .
"7 vrhe words ‘corrupt’ and (Corruptiy®, yh
! criminal law 1mMpY, usually” that an gmm": Usey
‘ X dishonestly, without integrity, for the sake 7 5 e

?AL WS gain or advantage.... Oormmcmmx implies mora) Hmwﬁ, %
. intentional fraud, ~and "is" synonymeq, . tutke

US wi

word "corrupt” does not necessarily i
m_mam.ﬁmmo* bribe-taking. It IS used in a much _mﬂm%mwﬂﬁ
denoting conduct which is morally unsound or amcmmoa,,.%m
1966 SC 523. In the case of Rama Nana v. Emperor, >_m_§m
1966 S5o approved in AIR 1966 SC 523 Mclcoy ¢
considered the word to be m; wider import than the Wora

r "dishonestly” and did not confine it 1o ww

n ﬂ_ ! 0 1
fraudulently or cases of bribery.

taking of bribes ikl
‘ ) o T . .

The word malignantlyy is mmma in Sections 153 and 27
only and it means malci usly. /cts done maliciously megrs |
that the accused had formed design of doing the mischief, T+, ¢
qua__émaﬂo::\_.ooncﬂm_: Section 153 only and it covers v !

acts done thoughtlessly and without any reason. t

The . expression . means  recklessly, |
without regard for right or consequence. To E
or sacrifice a cow in the open exposed to the view of the putic
without regard for the sentiment of those who do not apprz:
of such an act would amount to a wanton Act. 53 Cr. LJ 449
. The words @m:a negligently have been used r
Sections 279, 280, 283 to 289, 304 and 336 Ho_.mmm._mmmj_s
means doing ot an overhasty act without due deliberation and
caution. In casc of negligence the party fails 10 comply with
legal cbligations and breaks a positive duty and does not do
the act which it 1s his duty to do.

or were ried

According to the case of Al :

. Kar. 615, the driver of a bus, and a rickshaw driv 557
in a joint trial for offences under Sections 304-A m:,m iUy
_P.P.C. for having caused the death of two persons mnmj___ o
to another in a collision by driving their vehicies rasny
negligently. It was held that:
, _ the SaMme

the collision and death arose Out of tf Ak
transaction and therefore the trial under mmw_%hwo” a
A and 337, P.P.C. was perfectly legal and

all hit by the provisions of Section 239.

i Khan v. The State. pPLD 1858

g

Scanned with CamScanner



Sk

LY,
; ) 1
Elements of Crime 4
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40 Principles of Criminal Law
, i _ tioner who hangs t

) It was observed by Straight, J in the case of Empress v. | w.wmwm_ﬁ%moﬁm 3%0% ‘htention to kill, pis act was noBBmJQmQ..w.{ /
b&ﬁ@mbrc.@.glmm. 776, that rashness consists in mmuwmﬂuia L the law. Similarly no crime is committed and no erimina! _RU:_.M
G dangerols or wanton acl with the knowledge that it is SO, arises when hurt is inflicted by a properly skilled person in the /
and that it may cause injury. The criminality lies in_such a case ooc?wn of a surgical or dental operation upon a patient. _,ﬂ 2
n running the risk of doing such an act with Q.Mox_mmm:myoﬁ would. however, be unlawful (or actus reus) if the accused 15
mdifterence as to the consequences. Criminal egligence, on | t to death by an unauthorised person or even by the lawfully /
the other hand, is the gross and culpable neglect-or-failure to i e o::m‘a executioner if the method of taking the accused’s
_mmmmmm__mm ﬁ.w” ”:\.mno_._mc‘_m., and proper care and precaution to | mwnémm unlawful.? oﬂ.m\\,\\ Oyl |
; gainst injury either to the public generally or to an | . _:”m_._,.l The fourth re wmamnn.ﬂ\mm_\_,m.m\ﬂwlmrm injury to /

b 10 (o society at large. The injury should be 3

Adiidual in parucular, which, having regard to all the
crrcumstances out of which the charge has arisen, it was the
impera.ive duty of the accused person to have adopted. This
definition of criminal rashness and criminal negligence hs

peen adopted by the Supreme Court also. 1972 SCC (Cri.) |

254.

an

The mere fact that a person contravenes certain rules or |

PEEE

rty. The word “injury” is of wide

e Code specifically deal with threats of
Section 189-- threat of injury to public servant,

lleqally caused to any person in body, mind, reputatior cr -
_ _“_u_w%%o_w\:\ as monoa_nmﬁonmmomo: 44 the word "injury” denotes e
any harm whatever ilegally caused to any. person in: body, ( ¢
mind, reputation or prope
connotation and includes a

Il injuries caused by torious act. iy
Three sections in th o

Scanned with CamScanner

regulations in the doing of an act which causes death of |
another does not establish that the death was'the result of a
rash or pegligent act of that person. (1972) 3 SCC 525 §

ct or Omi )k The third -essential

U €iCMETTt Ol & crime is actus reus. In other words some overtact | .
or illegal omission must take place in pursuance of the guilty ,.
rtenten. Prot Jerome Hall said that saomething in addition to a
mens rea’is required to proauce a criminal harm. There must
also he a manifestation of mens rea in the external world. It has Qm.

injury, f.€., ; .
to induce person to refrain frorn

Section 190 = threat of injury .
ection to public servant and Section 385

applying for prot : = 2
PR E in fear of injury in order to commit extortion /A /xr W

putting & person | ] .
false charge laid before the police and never intended t
prosecuted in Court, may obviously subject the accused party ¥ -

to very substantial mjury. (1879) 5 Cal. 281. So also uniawful
detention of a cart for realising itegal toll is an -injury. .Social
boycott of a persor i order to compel him to co-operate with |
his fellow workmen in collective bargain ‘for securing better

- terms, does not amount to an injury ‘within Section 44. AIR

g 1949 Mad. 546. Threat of a decree that could not be executed
by any competent Court amounts to harm or injury within the =
meaning of Section 44. AIR 1940 Pat. 486. zw,.hrﬂ

So-the above are the four elements that go to oozmz,ﬁcz% {

oy

long been the custom of lawyers to describe a deed prohibited
by law in :Nm words “actus reus”. Prof. Kenny has defined the
term thus, {(Such result of human conduct as the law szeks to
prevent) He was the first writer to use the term “acius reus"
and .mF..m.W_Mom__ma it physical event. According to Section 32 of
ire Penal Code, yords referring to acts done extend also to

ST

tegal ormissions/if no contrary intention appear j

a7t iords logal or _m@m__w e Qomﬂmw_%%%mﬁ:cmmm C ok a crime. it will not be out of place to say scmething here about W

Cefred n Secton 43, "The word ‘ilegal’ is applicable to | geerjiaihuichglays anitalreie ip e LawalGImBS. 3\#.& m
e term, "good faith' has been thus &

\Mk :N“.:,_c v ich is an offence or which is prohibited by law, or
v/ ,»..H__.ﬂ:._,u:mm grounds for a civil action; and a person is said s
.» ..\”.).ca.ww,_wﬂc%%za to do, whatever it is'illegal in him to omit". i\.mﬁ
S0 an ac ission must be forbidden or

come siatutory provisions. i UK ,

The actus reus is constituted by the event and not by the

: : , "Nothing is said to be done or believed
in good mm: which 1§ done or believed without due care and
mm.wbﬁug . The term has been used in many m.moyocﬁ has
. not actually been defined. Section 52 gives only a negative
i definition of the term. AIR 1966 SC 97. Words "due care" and
f attention" used in Section (52)are of importance and on proper

e

oty which caused the event. A deed may consist of harm ‘

“arief bty 1

.ﬂ...owﬂ.w_,_ﬁm.ﬁ._oﬂ .Q property and even of life, but it is not a
bl .,.“;..L\u: he ‘oqncﬂ:mﬁm:omm are such that it is legally
crovsbaecd. Accordingly no crime is committed by a duly

analysis of definition it is de&fived that a thing shall be deemed

1. Kenny's Outlines ot Criminal Law,18th Ed., p. 18. J\.m\
UL
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42 . Principles of Criminal LaW Jue care
to be done in good faith where i = B LZ&I%TTGCJ will ré@% U
and attention. The plea-of good faith if €s ability th

1a tion. - he li acity,
criminal liability but before exonerating tin,tﬁuectual'“ci:gPer h

7 iC
2\ should take into account the accused's es
2, 1C( NC¢
o . his status and surrounding facts and C'Lciymsta‘
Z0 % he acted. ety | " d faith within the
\E e While an honest ‘blunderer acts in %?,Onever act in ‘gOgt
2% meaning of the General Clauses Act, he C for being negligen .
~ faitn within the meaning of the Penal Code for | elements
Section 52 makes no reference to the mor?reqUire loglCa|
honesty and right motive. Penal Code does r]c}‘s'353 Mad. 936
“infallibility but due care and caution, AIR 1 Iso negligence
"Good faith" precludes pretence or deceit and ahS nest man of
and recklessness. Lack of diligence, which an_ O‘n law,. want
- ordinary prudence i$ accustomed to exercise, is, | g
(K of good faith. AIR 1961 Punj. 215. '

, o e S h.a
A Collector authorised a certain Amin. to attac
[particular"property, but due to resistance from the acc_used_{'gﬂ:
W Amin returned the warrant of attachment to the Tehslidar.
A ,,UL' Tehsildar,- without™ returning the warrant to' the. Collector,
& (| Ordered another Amin to act upon it. His action let to:a fight
' 1.\*74"- be%v\ct-:’en the -accused and 'the Tehsildar and his party. It was: .
@ fm ° eld’that though the Tehsildar might have acted with the best |
“intentions, he had not acted in.good faith. AIR 1942 Oudh

K Similarly -a- police constable, it was acted in good’
faith where after questioning and getting unsatisfactory replies
arrested a person who was carrying three bundles of cloth:in

1. o his amounts, Similarly a(k‘_‘obira;'ioperated upon a man and cut
: z‘/ hls.mtern‘al piles with anor Inary- knife, with the r 1A

. ' ,oper: Previous occasio, eld
that 'he had not acted in good faith ag he was ng?s;:a aqnudall_‘%eld
surgeon. ILR 14 Cal: 566. In short it can be said that o9
faith requires not; indeed o nat good

, ical infallibji ‘ :
attention; Bub ey erronegow allibility but due care and

of care and cauti

the capacity and Intelligence of the %Z?Sgil Vi'r:guglstances ng
C_ZIL,J@SUO”'I'Q Bom. ~!H 230. So an educated we (|:+Ond Ctis in
living It 8 20Wn where medicg| facilities are avail b? % Person, .
sa.(/ to have acted in good faith in Cchaining ha; ©, canngt by .
was subject to fits of violent insanitwmgaﬁjingr%r ?ther, Who
ad e deie ' » als, -
e, O
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