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Principles of Criminal Law

: ise of his
the President is not answerabie for mxmﬁm_ms\mm 3oﬁ

legislative functions and for that reason =i 4 py
passible to enquire into any legislation promulgated -
him.

_In addition to it the following privileged person
not liable under the Pakistan Penal Code:

) Foreign Sovereigns; .

(/). Ambassadors and other diplomatic agents;+’
(7if) Alien enemies; S ,
(v} Foreign armed forces personnel; and

(v) - Warship. . .

Sections 3 and 4 relate to the extra-territorial ovmﬁm:a,: of
the Code. So an Indian committing an offence abroad may ke
tried in Pakistan in the same manner as if the act had been

s are als0

ccmmitted within Pakistan. For example if a Pakistani citizen

commits a murder in Uganda he can be tried and convicted of
murder in any piace in Pakistan in which he may be found.
Section 4 further enumerates that the provisions of the Code

also apply to any person on any ship or aircraft registered in -

Pakistan wherever it may be. In this section the word "offence"
includes overy act committed ouiside Pakistan  which, if
committed in Pakistan, would be punishable under this Code.,
for example: .

() C. a foreigner who is in the service of Pakistan
commits a murder in Londcn. He can be iried and

nD:S.QmQoﬁacam_\mﬁmab_mcmm:nmx_.mﬁmzi_éj,oj
he may be found; ;

() D, a British subject living in Junagadh, instigates E t

. ) , 0
commit a murder in Lahore. D ] i i

L is guilty of mcm:S_@

According to the case of Abu Sakar Y ¢
apphcation of the Pakistan Penal Code :Mm M.mmﬂ:wxw%wm.\d,:m
cffcnces provided for therein when committeg by a citize J
‘2kistan even in any country other than Pakistan itself b 350
prossion made in Section 4 of that Code. It therefore BK :

tnat the penal provisions of the Pakistan Penal Code <<__:O<<m
atiracted if any citizen of Pakistan commits sych offences +
beyond the territories of the country. In order to give .mmom,ﬁ\m:
cuch a substantive provision of law, provision has also %m%
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' define cri

" opserved.

‘which is pursued Dy the sovereign or hig subor
- crime.”

Halsbury’s Laws of Engiand, 4th Ed., Voi. I,

_.D?OQCQOQ

ade in Section 128.in e Criminal Progay,, .

; finition of crime > Many attemptg ha,, .
s e but it has not been possibie ”om.m beer,

C_.MOO,....D_

o~ definition workable in ali cases «
.tific defintticn we “ S ooV
mmw%jma crime according to the interferencg Ly ﬁ_m_,mw
enminal matters. That s why Austin w3 ° S

“eA wrong which is pursuec at th, e g gy
is tatives is g ey o= 2000 o1 g
o or his representa SIS a g O I
__\:CﬁmQ sz\»v\ S A wrgnae
dinates g -
_ =zfined the term ‘crims’ g5 ¢
. Blackstene defined ths &' 33 "An a0t comme
2 PUublic \aw iormagy ited

. : jolation of {Ee ol

or omitted I ViO L T Oitdding .
commanding 1t". His other definition is, "Crime 152 o5y, -
public rights and duties due 5_ e whoe COMm mun.
considered. as cornmunity”.  Stephen  sigrily »__a%,.u,_

observed: "A crime is a violation of 2 night considereq
reference to the evil ﬁmnn._mjo,\ of such so_mgco as regards th
community at large”. Neither of the above definitions pres
a vivid picture before us.

* More authoritative definition of crime has however, bee”
@._<m_3_c< Prof. Kenny, the autharity on English Crimiral Lo
According toc him, "Crimes are wrongs whose sanction «
punitive and is in nc way remissible by any private person, b
is remissible by the Crown alone if renussitle & ai.
definiticn of Kenny is not of universal applicatility and i &
not apply to cur cwn laws,

pAk

=

0o

in fact "there is no satisfactory definition of Criig W7
will embrace the many acts and omissicns which are G
and which will at the same time exclude all ",_.bmw\.n_m..v o
cmiseions which arg not. Ordinarily a crime is @ ,.a“mrq_uk,hﬁtm
affects the security or weli baing of the public genaram =
the public has an interest in its suppression. A O
frequently a moral wrong in that it amounts W0 < nGUCtY

T, " i b N
ImiMmica: to the generai moral sense of co_Hs,
aia. .
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W Wi . g lesmr ...m)mﬁ ..
Whatever by the definition of crime it is Cle& 7

éﬁsm committed by an individual in a society. T
PEriaps righty remarked that to defing crime 'S 8 1

S0 far has not been satisfactorily accomplishas &Y &0

.m_._m: is why no definition of crime has been attem
Code which nas usad the term offence N prats e af
According to Section 40, the word ‘offence’ denctes
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12 Principles of Criminal Law

mage punishable by the Code. Test of criminality prescribed :
under the Code is its characteristic of punishment. Crime
peing a relative conception is an act prescribed by the State as
a crimez. Since the concept of crime changes from time to time
na tixed rules can ever be laid down for its Qmﬁw:,:_,:m:o:\ ;

Distinction bpetween Crimg _and Tort: According to

winfield"Tortious liability arises from the bredch of duty
prmarily fixed by law, this duty is towards persons generally
and its breach is redressible by an action for unliquidated
damages”. The definition of Tort clearty shows that an action
for damages is the essential remedy. The case is otherwise in
matter of crime. So there is some difference between tort and’
crime, although the difference is the fundamental and inherent

but of degree only. In brief the differences are as under:

(/) Definition of Tort clearly exhibits that essential remedy
for a tort is an action for damages. The objects of.
criminal law is always punishment or to punish  the
offender and not to compensate for the injury’
sustained. i civil proceedings imprisonment awarded
due to defaults in payment is coercive but in criminal
trial the same is always punitive.

(ir) In tort action is always brought by the injured party for
compensation, while in crime the action is always
brought by the state which represents the society and
takes the responsibility to punish the offenders. In civil
matters damages awarded go to the injured party but
in a criminal action the offender is imprisoned and the
fine imposed goes to the State exchequer. .’

(i) If the wrong is a civil injury the action is brought at the
discretion of injured party but in crime the sanction is
enfarced =t the discretion of State. It is so because tort
coes not threaten society as a whole but crime
threatens the security and integrity of society.

in sum tort is civil injury and no great alarm is raised on
s commitment. On the other hand crime is a serious threat to
ety and On its commitment a greater alarm is noticed in

~
Ta o | i gl S
e mnh,\

Theories of Criminality in Islam ; The main theory: of
creminalty n Islarm is that a man himself 1s_responsible for his
zrtons 1t is due to his heinous and evil deeds that he is

'y prosecuted. According to Islamic view, no one is
Lorr communal. These are his own acts which make him good or
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Assistant Profuoss $ ._m
University Lan LO ege
University of Sargodha Introductory

Islamic Jurisprudence by Dr. M.

bad. He is free to act.
Rashid Ahmed Khan. |
i 'S ¢ iti to act in &

The crimes are due to one’'s own volition
manner that violates the commandments of Allah. In .m:o;. the
one's own evil acts. Another important

ause of crime is } ; .
Mnuqomnﬁ to the theory of crime IS that no one will be

responsible for the actions of others. .
" |'Ciassification of Crime\ Crime may be classified as-

. L Cri i blic. It includes all
st Grade } Crime affecting the public .
SOmm._mﬂ_uﬂmMm: which affect the general public. It has two .x_jam
and each has Qﬁmqmﬁﬂ law-- : ) i:

a) First Kind_ 3 Crimes with full punishment are seven in
JCBUMN!Q Zina', (2) slander, (3) drinking, (4) theft, (5)
robbery, (6) apostasy, m:a‘_ (7) treason. . .

(b) Second Kind :,(1) International homicide, 2
culpable Romicide not amounting to Bcama (3) .ca:#m:zo:m_
murder (4) intentipnal injury, and (5) unintentional injury.

. _2nd Grade { This grade includes all those crimes which
2 dunder the first grade. It has three kinds:

are not classified un :
..ﬂmh (1) The crimes relating to original punishments are those
-which are neither Hudood nor retaliation nor blood-

2 money.

Amu._._‘_mn:_.smm _.m_mznm .

punishment is not prescribed; .
. incomplete or their Hadd is averted.

Lyl @ Crin . . whos
punishment is not prescribed, such as those crimes in
which there is no retaliation or blood-money.

‘Exceptions,: The punishment is averted by the following
ive capacities: ) )

(1) Coercion It is a circumstance which affects’ one’s

consentInorder that consent may be justly allowed as a title
of right, it must be free. , .

~According to Islamic Law if under coercion a man’s life is
not in danger, he should not choose to break the law but
rather put up with the consequences of conforming to it. If the
coercive act is grave, all acts involuntarily done by a man do
not render him liable. For instance, if a man is in a grave

danger of death, he is allowed to drink liquor, but in case he is

either they -are

defe

to those Hudood whose:

Crimes relating to retaliation or blood-money whose

L R
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Principles of Crirninal Law

J«n,md 10 kill another Muslim under duress (not mild), he is
torbidden to do s0.

hmw._.mmom_.nmﬂ._ofm.mmo far as its effect on man's legal
Capacity i1s concerned, its cause may be - taken into
consideration, that is to say, how it is brought about. The legal
Capacity 1s affected if he is forced .to drink intoxicating liquar:
ard all his disposition of property wouid be void in the eye of
‘aw. But he is liable, if he destroys cr damages another's
praperty. .‘

\

3) Lunacy;: The legal capacity of an instant person

EXCepi asT1u acts done in lucid intervais is affected. Lunacy

coes not give a general character to commit wrongs. But a

‘wunatic, ke an infant, will not be liable for fraud or malice

unless the Court be of opinion thal he was capable of
conceiving such intention. \

(4) Infancy or Minority: "In Islamic Law all acts done by
a roinoriffor his—benefit—are upheld. He is not liable to
perelties which are in the nature of private rights like
retéiiation, nor can he be deprived of inheritance from a
person whose death he has caused. e is alse exempted from
all punishments which are public rights such as Hadd." The
position of a minor is exactly the same in English law.

Ummuﬂ.c: _Emu_Em_Q_” <<jm:vn_.:j.imqﬂn:mao:o3.52
by one” persdi or moré than one serson with 8 common
mtention, all of them are liable. Common intention impiies a
pre-arranged plan. A pre-arranged plan may be made shortly
or immediately before the commission of an offence. In tact,

r.\.iﬁwu W

s -

the criminal act is done by one of the accused persons in

furtherance of the common intention of all.

The forms of participation and assistances are four-fold.
The accused may take part in committing the ' material elerneant
of crime with others. He may agree with others-in committing
an offence either persuading the others or committing it in
different means without his actual participation. All of them will
be considered equal in crime either personally or physically
particippating in committing the material element of crime or
without physical participation. .

To constitute common intention it is necessary that the
intention of each one of them be known to the rest of them and
shared by them. For example, where a number of persons
cquipped with weapons attacked a man and killed him, all of
them are held guilty of murder.

1 ——— Y o g 3

foe s i

Introductory

There are two conditions of commen intention:

in number, there is no criminal intention either direct .
indirect.

That a criminal is accused of committing a forbidgen
act having a punishment. If the act committec
punishable. then there is neither crime nor

intention.

Oo:aEBn& Conspiracy begets crime directly withoy,

any aid-and’itis e cause cf a crime. For INstance, a inan g

slaughtered with a kniie, the act of slaughtering U::@w abou

death directly. Actually it was the cause of death al that time

.strangulating causes the death ot a man, at that time it was the
cause of death. In stealing one’s property, the act of ste

. brings about or causes theft and this is the cause or

theft.
Afmmﬂam:w/w According to Islamic Law, abetment cause:

crime not by itself but with some aid, and ihis is the cause !
crime. The evidence does not by itself causes death directy,

but brings about death with the aid of the act ¢f a hangman

(/) That they are greater in number. If they are not greater

@ :

N

CCMimen

al

who executes the order of a judge with respect to the
sentence of death

~ Difference__between Conspiracy.. and
Abetment: Conspiracy causes — crime directly, whereas

abetment causes conspiracy or it is the aid for bringing abou!
the conspiracy which in its turn causes crime.

It a person joins another in the commission of a crime by
which he is to benefit and which it would not be possibie
commit but for his aid, he is guilty of the commission of inhe
crime. AIR ._wwo All. 639. :

. Altempt Attempt is an intentional preparatory action
whicRfails in object In Islamic Law the offence of attempt is
not punishable . like retaliation and Hadd, but with Ta'zr

according to the nature of crime.

No specific’punishments are prescribed for the offence cf
attempt in the Islamic penal law under the head of Tazr
because the rules of Ta'zir are sufficient for the punishrnent of
attempt. Ordinarily, the punishment in the .form of Ta'zir is
awarded in all the crimes except Hadd and atonement
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16 Principles of Criminal Law

t:.:ﬁ:ﬂm:?ﬂomrb:m,:umnfu Under the Islamic Law, the

.n:BmW!UCJWmm_.U_o with Hadd and retaliation are not equal if
their execution is complete or incomplete in nature.

Consequentiy, the punishment of attempt at Zina' cannot
be like a punishment which is prescribed for a complete Zina'
and that is the stoning. In the same way, the punishment for
attempt at theft is not the cutting of hands. So it is necessary
that the accused should be punished according to the nature
or intensity of his criminal act.

Pardoning Powers of the State } In man-made law the
right ot mercy and pardon vests'in the Head of the State, but it
is otherwise In the Islamic Law. Only the wronged person can
forgive or pardon the accused. Islam gives. this right to the
wronged person only. The oppressed man has the discretion
to waive his right of retaliation-by forgiving the accused. The
Head of the State or his functionaries are not empowered to

do so.
The State has no pardoning powers in the -crimes of

Hudood, retaliation and blood-money. On the other :m:a. in

cases of Ta'zir, the State has got such powers.

Punishment in Islam : Criminal Law the m:m:.m,aiamm_

crime into three categories’ Hudood, Qisas and Ta'zir. 5

1. Hudood ‘. Hudood offences are acts prohibited by
mom..m_ﬂm_n}c:ajca by defined mandatory penalties. because
the acts violate a right protected by the Qur’an. Jurists differ
on the number of Hudood offences. Some list seven such
crimes; theft, highway robbery, adultery, defamation (false

accusation of adultery), wine drinking, apostasy, and rebellion..

Some jurists omit rebellion, while others restrict the'list to the
first four crimes only, classifying wine drinking and apostasy as
crimes of Ta'zir, since neither the Qur'an nor the ‘Sunnah
prescribed specific penalties for them. A penalty imposed by
virtue of being a divine right means that the proscription 1S
necessary for the protection of a fundamental oublic interast.

2. Qisas/ Qisas crimes which include murder, maiming
anc Bamtery—dre crnimes against the person. Qisas refers to a
spectfied punishment in the Qur'an and m..c::mj and the
decision to inflict it rests with the closest of kin as avenger of
hlood Itis his right to choose between inflicting the prescribed
penalty, taking compensation (Diyyat), or _pardoning the
cAfender. The ruler cannot pardon crimes incurring Qisas
senates, but if the nearest of kin grants a pardon, the

Y + v ey = Lia v i e
TIPSR s ik vy P

e

e ey —— T

f Rafique Rand
M, Zahid qﬂbﬂ.ﬁ%& \
isistant Professor
Dﬂmcn.}mJ Law n:__ﬂ._rﬁ |
Fal " s .
University oi sarpodh i | ;

_.c.__mﬁ_Bmu\ in his discretion impose a Ta'zir punishment on the
criminal. H,
T

3. Ta'zir {\Ta'zir crimes include all crimes for which there
are No specified penalties in the Qur’an or’'Sunnah. Whether
an act is punishable under Ta’zir is left to the ruler or judge to
determine in accordance with the public interest and changing
conditions and times.

Furthermore, Islamic jurists agree ?mﬁ Uc:mmmamﬁ;
cannot be imposed unless three requirements are satisfied. It
must: . ; :

(1) be consistent with the principle of legality;

(2) be individualized; and ; €

(3) apply equally to alljpersons. o _

n important step towards
Islamisation of the laws was taken on the 12th of Rabi-ul-
Awwal, 1399 A.H. (10th February, 1979) when five Ordinances
were promulgated by the President of Pakistan whereby the
existing Penal Code of Pakistan was amended in significant
respects. Under these Ordinances both the conceptual nature
of the acts which were considered to be offences under the

- said Penal Code as also the quantum of punishment and the
mode of punishment prescribed therein, affecting property of
persons and affecting the moral and social order of the society

were radically altered with a view to bringing the-law on these-

"guestions in conformity with the Holy Qur'an and Sunnah.

It may be pointed out at this stage that Islamic Penal
Laws are based on two notions of crime, i.e., Hadd and Ta'zir.
By Hadd (plural of which is Hudood) is meant punishment
fixed by the Qur'an for an offence, whereas by Ta'zir (plural of
which is Tazirat) is meant penalty or punishment fixed by the
State. Traditional !slamic Criminal Law, therefore, consists of
both Hudood and Tazirat. In Pakistan for the first time steps
were taken to Islamize the Penal Code by repealing the
existing provisions relating to offences of theft, robbery,.
dacoity, abduction, rape, fornication, adultery, false accusation
of adultery, drunkenness, etc., and replacing them by Hudcod
and Tazirat Laws. In this process the entire Penal Code has
not been recast but it has been amended through the
promulgation of several new Orders and Ordinances which
came into force on 10th February, 1979. These Laws are--

e
. .
-

s e
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18 Principles of Criminal Law

Icnooau
(1) Offences Against Property (Enforcement o
Ordinance, VI of 1979; ood) Ordinance.

(2) Offence of Zina (Enforcement of Hud

(3) Offence of Qazf (Enforcement of- Hadd) Of
Vil of 1979; (78
(4) Prohibition (Enforcement of Hadd) Order, 4 g . .om
(5) Execution of the Punishment of Whipping Ordinance:
IX of 19789.
s, the

In addition to the promulgation of the Hudood rmﬁmoﬁm g
Council of Islamic Ideology has examined the laws m_ ated
during the British rule as also several other Acts promu o:m it
thereafter with a view to ascertaining whether the provisio o
the laws contained therein conflicted with the injunctions

Islam and submitted recommendations tO bring them _38@

i i i i i & - ﬂjmau
conformity with the Injunctions of isiam or to ré enact
after repealing the existing law. The Evidence Act, ﬂm.\mas%w
repealed, in accordance with its recommendations an
Qanun-e-Shahadat, 1284 Qoac_@m”ma to replace it.

2. Qjsas and_Diyati In the Pakistan Penal Code as
amertded by the Criminal Laws (Amendment) Ordinance, 1994
the offences affecting human body are divided in two ciasses;
one: offences affecting life, two; offences relating to injuries to
coa<o*mu9m03“ ,

(1) Culpable homicide . either amounts 10 murder as

defined in repealed Section 300, P.P.C. and punishable under
Section 302, P.P.C. or does not amount to murder as defined
in exceptions of Section 300, P.P.C. and punishable under

Section 304, P.P.C. In the Ordinance culpable homicide AOmE.

has been classed in two groups.

(2) Culpable homicide which amounts to murder, ie.,
Qatl-i-Amd is defined in substituted Section 300, P.P.C. This
cefinition is similar to the definition of murder in the repealed
Section 300, P.P.C. There is, however, material difference in
the punishments provided in two enactments. In Section 302,
P P.C. the offender is liable to sentence of death or
imprisonment for life and fine. In the substituted Section 302,
P.P.C. punishments provided are Qisas (if proof under Article
17 of Qanune-Shahadat is available) or death or imprisonment

for ite as Ta'zir or with imprisonment of either description for a
term which may extend to 25 years where Qisas is not

Ee——
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_of the case punish, an offender, against whom right of ¢

cases:

Introductory

~able according to injunctions of Islam. Th .
mnn__www peen eliminated. _There should, Sm_m_aww;mg:
fine for Courts to administer justice in mnooam:nw

difficulty dinance. If Qatl-i-Amd is not onCe v,
.sions of the Orainance. Md IS N0t iiahi 't
w“mm\”m not enforceable, the offender shall be ligpje ﬁw WF G
.H.mm. .H.......

(M

Court, having regard 10 the facts and circumstancy) ™ T
4se, may in addition to Diyat, punish the often, ' ™
i ment as Ta'zir under Section 308, P.p.C (ﬁw S
eiend to fourteen years. Similarly, even after warng,
noanocnaim of :@_.,; of Qisas in ﬂOw:-_-upBa. the Coup ..
in its discretion, having regard to the facts and Circums;an.
{ 1 H . Oﬁuu__

heen waived or compounded with imprisonment 4. 1. -
ﬂﬂwoﬂm%g extend to 14 years. The idea behind thig EMHM“.
is the U::Omon:u\ that there are two aspects ¢f BVErY crir,
One relates to Hagqooqg Allah and second relates to Haqooo.
Ibad. The wali may waive or compound Qisas but stifl it ma -
considered necgssary 10 purish an offender keeping i v,
the nature of crime .committed by him. For example %

offender recklessiy fires in street murdering and iniuring sgm.

persons.

- () The .oc_DmU_m homicide which does not amoun T

murder, i.e., Qatl-i-Amd is defined in substitutec Sections a1
318 and 321, P.P.C. respectively as Qatl Shibhi-Amd, Q.
Khata and Qati-tis-Sabab. These kinds of Qatl do not at-,
punishment of Qisas. These are punishable with imprisorimen
as Ta'zir and Diyat. These definitions do not specfcay
provide for ‘siluations contemplated by the exceptions ¢
repealed Secticn 300, P.P.C. but are wide enough to incuce

cases which used to be punished under Part | and Part il ¢/

repealed Section 304, P.P.C. and Section 304-A, P.P.C.
3. gmwomn_mgb:mionmcnmmf It will be approonate 2

[ o

examiné some miscellaneous offences dealing with nU”

-

)
v

(1) Attempt to commit__Qatl-i-Amd _ (murder) : 17
wording of substituted. Section 324, P.P.C. is identical wih s
paragraph of repealed Section 307, P.P.C. except the later 02
which provided punishment if hurt is actually caused in {7
attempt. The second para of Section 307, P.P.C. stanc
repealed by the Ordinance which means that a convictin jah
commits an offence of attempt to murder, will not be tiade ¢
enhanced punishment.

|
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20 Principles of Criminal Law

(2) Attempt to commit_suicide s punishable under
substituted Section 325, P.P.C. Its provisions are identical to
the provisions of repealed Section 309, P.P.C.

(3) The definition of Thug provided in substituted Section
328, P.P.C. is identical with definition in repealed Section 310,
p_P C.. except that the word Qatl instead of murder has been
used in its last line. The punishment for a Thug is provided in

substituted Section 327, P.P.C. which is identical with repealed

Secticn 311, P.P.C.

(4) The wording of substituted Section 328, P.P.C. and
repealed Section 317, P.P.C. regarding exposure and
abandonment of child are identical except that in ‘the
explanation instead of the word murder, three.kinds of Qatl
have been incorporated.-

(5) The provisions of substituted Section 329, P.P.C.
regarding concealment of bith by seciet disposal of dead

body are identical with provisions of repealed Section 318,

P.P.C.

(6) The provisions of substituted m:a.ﬁmumm_ma Section
301, P.P.C. are in substance identical. . ; .

(7) The Ordinance defines ‘"lkrah-e-tam" which means
putting any person, his spouse, or any of his blood relations
vathin prohibited degree of marriage in fear of instant death, or
instant permanent impairing of any organ of body or instant
tear of being subjected to sodomy or zina-bil-jabr. "lkrah-e-

Nagis” means any form of duress which does not amount 1o
lkrah-e-Tam. The two definitions read together are very wide.

These do not state the reasons Of object of duress. A Qatl

committed in the circumstances of Ikrah-e-Tam oOr ikrah-e-

Naqgis has been made punishable under substituted Section -

303, P.P.C. This is a new provision of law. Ikrah-e-Tam Or
Ikrah-e-Nagqis, involve two persons. Firstly, the person who
causes Ikrah-e-Tam or lkrah-e-Nagis, i.e., puts another person
under duress, Secondly, who is subjected to duress, ie.,
krah-e-Tam or Ikrah-e-Nagis. Both of them, i.e., person
commutting Qatl under Ikrah-e-Tam or Ikrah-e-Nagis.and the
person causing Ikrah-e-Tam and Ikrah-e-Nagis seem to have
been made liable to punishment under Section 303, P.P.C.
The Court will, therefore, be under onerous duty 10 determine
the precise nature of offence committed by each of them. .

(8) Qatl-e-Khata (death) by rash or ne ligent driving has
tor the first time been made punishable in m@c%mﬁcwma mm@nzo:

R — e b S S S

Introductory

ligent act has
and Qatl-e-Khata c<.qmm3 or neg
a%c:__mjmu_m in substituted Section 318, voﬂm.
arlier chmwjm.o_m under Section o ,

320, P.P.C.
peen made
These both were €

p.P.C. \ . . . .Q
4. Hurt { In the repealed provisions, simple hurtis define

, et iy  rmity” 10
510, P.P.C. as "bodily pain, diseasé o infirmi
ﬁ:w\mmm\m\ww The repealed Section 320, P.P.C. defines grievous

hurt as:

Firstly, Emasculation; . k.
.anoao._.u\..nmﬂ:gmsm:n privation of sight of either eye;
Thirdly, permanent privation of nhearing of either ear;
Fourthly, privation of any member Or joint; ; :
" Fifthly, destruction or permanent impairing of the power
of any member or joint;

 Sixthly, permanent disfiguration of head or face;
Seventhly, fracture or dislocation of a bone or tooth; and

_ Eighthly, any hurt which endangers life or which causes
the sufferer to be, during the. space of twenty days, In severe
bodily pain or unable to follow his ordinary pursuits. :

Human body has been divided into various sections--
() Limbs and organs; h
(i) Head and face;
(iii) Trunk; .
(iv) General-remaining human body.

~ ‘Thus keeping in view various pars of human body, five
kinds of hurt have been stated in substituted Sec. 332:--

(@) ltiaff-i-udw -- The word ltiaaf means to ‘destroy’ "to
ruin’ and ‘decay’. The word udw means ‘limb' or ‘crgan’.
Itlaaf-i-Udw means to dismember, amputate, sever any limb or
organ of body. This definition corresponds with provisions of
clauses fourthly and fiftnly of repealed Section 320, P.P.C.

(b) Itlaf-i-Salahivyyat-i-Udw--means destroying = oOr

.nmﬂanmEE impairing the functioning Uoémﬂ or capacity of a
person or ¢ausing permanent disfigurement of'some organ.

Q.ma.mﬂm_w Itlaaf-i-Udw  and Itlaaf-i-Salahiyyat-i-Udw,
respectively, are defined in substituted Sections 333, pP.P.C.

s
i
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22 . Principles of Criminal LaW

hable under secti

and 335, P.P.C. and made punis de three kin

Section 336, P.P.C. These sections Provi
punishments:-- )

. ——
sic principlé of Qisas!

LPb_mm:mxh As stated above, the ba .._‘:h._m::.....: Qisas is -

“equality” or in common man's Janguage "S!
not executable keeping in view the principles
nct be exacted. Suppose an off
sword resulting in amputation/d ;
of left ferearm. The punishment of Qisas will Ul o
exccutable only if the authorised rmedical officer m_(.mmj it
opinion that similar result could possibly be achieved withou
any additional damage to the offender. The person causing
such damage will be liable to action. In practice, 1
inay rather be difficult for any medical officer to
Qisas in a particular case was executable keeping
principles of equality. The Court will, therefore, in ea ;
hurt invoiving punishment of Qisas, require -the authorised
medical - officer, ‘appearing as witness in the case, to give
opinion "whether Qisas will be executable keeping in VieW
principles of equality”. The punishment of Qisas shall under
Section 337-P, P.P.C. be executed (a) in public, (b) by an
authorised medical officer,.and (c) in presence of victim cfr, if
the victim dies before execution of Qisas, in presence of wali of

victim.
(if) The second punishment provided in Sections 334,

P P.C. and 336 P.P.C. is Arsh. The word 'shall’ has besn used
fsr this punishment. This means that if Qisas is not found
executabie, the offender shall be punished with Arsh. The
Court will have no discretion to decline this punishment: The
value of Arsh for various kinds of hurt is given in Sections 337-

Q to 337-W. These are self-explanatory sections and require

no aiscussion. However, one point need be mentioned that in

working out percentage of the value of Diyat to determine the

value ot Arsh, the minimum value of Diyat fixed by the Federal

Government on first day of July each year will be taken in

consideration. Arsh is a compensation which is recoverable
even from the estate of offender if he dies before payment. The
Court vail be required to record a direction in the judgment
under Section 337-X, P.P.C. that the offender shall be kept in
jail until Arsh is paid. This will be simple imprisonment without
fixir.g cf time limit. It will be of the kind of civil imprisonment

lity it will
of equality th

iemerberment of

opine that
in view the
ch case of

The Court may on application by an offender order his release -

on bail if he furnishes security equal to the amount of Arsh to

the satisfaction of Court for payment of Arsh. The Court may

r inflicts single g
ender inflicts siNG one-fourth

herefore, it .

also
_um_._o

BT ] W | ey

rovided N ;
m_mo__ have beeb me* itlaaf, may or ma 3 thaty, !
it for offences O tiaaf, may or may not awarq "
Court, {. This is discretion whereas the ucg_mﬁ_m

timpri
maj w Bmsamﬁﬁ\\

Sixthly of repealed hat the repealed clause m s
two provi akes menig, .
Wum,‘ﬁﬁw 137 specifie

Ewo:mma or face of a person, given as follows:-

- alternate with Arsh and imprisonment. S
punishable with Daman and - may also be fixed 1N 2
t nxed

Introductory
h in instalm ¢
¢ payment of Ars ments sprg,
mqmm ﬁ:mwmfmmﬂm from the date of Eam_,:m:m. €2ding oy
1

risonment as ‘Ta'zir is the tp
(i) _Bnmm&_onm 334 4336, PPC aﬁm &_%n_h

/ \ Shyy -
d foi this punishment. Thjg Mear firy

e »

A 9.

3,
13

Jhrm:

Mers
1801 oy

mODBmD

. it is an Arabic word which meang i
injuries are defined in mccmsw:_w_m___mf %

2Clinn

iI. Shajjah
ace. These

Section 320, P.P.C. The difference Betye
8]

Ban

isions is that : A
ation of head or face" and the SUbsty
I u".w_o.

nent disfigur | ; <
5 various kinds of Shajjah, i.e. Injuries
3 (1

shaijjah-i-Knhafifah means simple hurt by any wesg..
(@) Il face without exposing bone of Em : \_Mwa

: on head or
b} Shajjah-i-Mudihah means simple hurt by any veag, |
2 on head or face where though bone is exposed gcmg ”
fracture is caused. . |
« e Shajjah-i-Hashimah is grievous hurt by any weapon o
head or face, resulting in fracture of bone of victm arg
without dislocating It. ‘
(d) Shajjah-i-Munagillah is
~ on head cr face, resuit
bone of victim.
(e) Shajjah-i-Ammah is grievous hu .
.causing fracture of the skull of the victim, where te
wound touches the membrane of the brain.

(N Shajjah-i-Damighah is grievous hurt by any é%ﬂ._
. causing fracture of the skull of the victim, so tatt
wound touches the membrane of the brain. "

VIOU

~ These six kinds of injuries on head or face uag 3%6
punishable under repealed Sections 323, 324, 825 a8 m?.,_
stituted Section $7

P.P.C. are now punishable under sub :
P.P.C. Only Shajjah-i-Mudihah is punishable Emws.o_mmm g
hajjan--

punishec %,

Y alets!

grievous hurt, by any veapo, |
ing in fracture and dislocationd* |

imprisonment. The value of Daman is NO Tné
in its discretio™

. Ordinance. It is to be fixed by Court

o

rt by any weapon |
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é “Principles of Criminal Law 5

remaining kinds of Shajjah are punishable with Arsh and may
m_m._w be punished with imprisonment as Ta'zir. As stated
earier, the punishment of Arsh is basic and mandatory
whereas the Punisnment of Ta'zir is discretionary.

.M. Jurh 2 The word Jurh is derived from the word Jarooh
which means injury. The word Jurh is used for injuries cn
numan pedy other than injuries on head or face. These injuries
pnimariy on trunk of human body are of two kinds:--

(1) Jaitah, (2) Ghayr Jaitah, Jaifah means injury which
extenas to the body cavity of the trunk. Ghayr Lmkmj means
nyury which does not amount to Jaifah. There are six kinds of
Ganayr Jaifah Jurh:-- '

(/j Damiyah means injury with any weapon, on any part

of body, except head or face in which skin is ruptured’

and bleeding occurs. p
{#) Baaiah means injury with any weapon, on any part of

flesh without exposing the bone.
Mutalzahimah means injury with any weapon on any
part of body except head or face by lacerating the
flesh. 5
Mudihah means injury with any weapon, on any part of
body, except head or tace in which tone is exposed.
(v) Hashimah means injury with any weapon, on.any part

of body, except head or face resuiting in fracture of a
Bone without dislocating it. . '
Munaqg:lah means injury with any weapon on any part
of body except head or face resuiting in fracture and
dislocation of cone. .

Purushment for Jaifah is provided in substituted Section

247-0, P.P.C. and punishment for Ghayr Jaifah is provided in
Sectcn 337-F, P.P.C. All Ghayr Jaifah hurts are punishable

)

Daman and the coffender may also be awarded

mprnscnment as Ta'zir:-- .

IV Other kinds of offences including hurt:---

(1) Hurt by rasn or negligent driving previously punishable
under Sections 337 and 338, P.P.C. is now punishable
under substituted Section 337-G.

(?) Hurt by rash or negligent act other than driving

prizviously punishable under Sectlions 337 and 338,

P P.C. s now punishable under substituted Section

337-H,PPC.

’

body except head or face, by cutting-or incising the

e .

et M S %y s~ st e
s AT 8 o e

wﬁ. Zahid Rafigue Rand :
Assistant PP femnar ! ——— | .
Universtis - e < olfepe 4y . v

1 Nl |
Universtay "Hurt cause

I d by mistake is punishable under ‘Section
337-1. ; =
4) Hurt by means of poison previously Dcn_,mjmuﬁ under
i mmn:OMm 327, 328, 330 and 331, P.P.C. Is now
. punishable under substituted Section 337-J, P.P.C.
(5) Hurt not mentioned hereinbefore which endangers life
or which causeas the sufferer 10 remain in severe bodily
" pain for 20 days or more or renders him unable to
follow his ordinary pursuits for 20 days cr more s now
punishable with Dhaman and imprisonment under
substituted Sections 337-K and 337-L. This kind of
hurt was previously defined in Clause Eigthly of

Section 320, P.P.C. , - pt ﬁ
. Under the provisions of P.P.C. mere rash or negligen
©) driving is Dwnmm:mc_m c:amw.m.mnmo: 279, P.P.C. There
is in P.P.C. no specific provision to make death or hurt
by rash or negligent driving punichable. It is for the first
time in the Ordinance that death by rash.or negligent
driving has been made punishable, under substituted
_Section 320, P.P.C. Similarly hurt caused by rash or
' negligent driving has $pecifically been made culpable
‘for the first time in Section 337-G of the Ordinance.

. It will be appreciated that in most of hurt cases intention
and knowledge are necessary ingredients of offences.
Secondly, the principle of enforcement of Qisas is same in ail
hurt cases. Thirdly, in awarding punishment -emphasis is on
compensation in the shape of Arsh-or Daman which has been
made mandatory punishment leaving no discretion with Court
whereas punishment of impriscnment
Fourthly, specific procedure has been provided to ensure

recovery of compensation cf every kind under the Ordinance.

However, ncthing is said about situation if the offender has no
property to discharge the said liabiiity,  and Fifihly, value. of
Arsh for various organs has been fixed in Sections 337-Q to
337-W. All oftences of hurt may be waived or compounaed.
The word Qisas has not been used in Section 338-E. Instead
the word offence has been used. This means that offences
may be waivad or compounded irrespective of punishment

provided for the offence.1

1. Aricle ‘Law on Qisas and Diyat and its application’ by Justice (Retd.)
Mian Qurban Sadiq lkram. :

is ' discretionary. .
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“‘Physical element, actu
ality know!

rea, are two tests of crimin
based on English Law. These aré not only "2008 constitute 4
crime but there are in all four m“mﬁjm:_ﬁm %mﬂ @:o: or mens rea
crime, viz., (i) A human being; (i) Guilty T us, illega act of
on the part of such human being; (i) ACIUS ﬁmm_:,@ Now | wil
omission, and (iv) injury 83m309.3m_‘ Wcm\_mwﬂc_m way
i v/ | riefes .
discuss each mmmmﬁmﬂm? in the p hat the act

_ uuw% /\vaHE Being The first element requires et times
3@&@ must Be committed by a human being. In an oy done
% unishments were inflicted on animals m_mmo,_ﬂ_muﬂmum “3_ 02 cistan
by them. However no such practiceé wWas o o suich tials

and with the development of the notion of m "
w> and punishment were completely abandoned. SO Sm. fifs

<;m . essential of a crime is a human being who--
P () must be under legal obligation to act in a particular
A \..« manner; and _
" b (/) should be a fit subject for award of appropriate
t punishment.
mmo:o:@o* tHe P.P.C. provides that ﬁmn_éo_.ﬂ. erson
includes a cormpany, Or asgQciation or a bdy S.
Fuz._m word ‘person’, -hence,

whether incorporated or not.

&, includes  arfificial or jucidical persons.  "A Corporation”
ey 4" according to Salmond, "is a group or series of persons which
42 W by legal fiction is regarded and treated as itself a person."
“"<%  According to the case of Abdul Qadeer v. Ishtiaq Hussain,
1971 PCr. LJ 537, the word "person” as appearing in sections
describing offences where imprisonment is mandatory, does

riot include corporate body. Corporate body or company not

. ind.ciable for offences which can be committed only by human
w .. ingividuals- or for offences punishable with imprisonment
\,ﬁO:_nmﬁow\pmm:”mcﬁjo:mmqﬂomoﬁozijm:oﬁooﬁoﬁmﬂm an<.

Pl
<4 individually liable for criminal action. In the beginni :
< : : e i e ning th
"~ prevailed that Corporations entail no criminal mmg_E\@ It W,mmé
7 touthe following reasons: S dbis due
. .+ () A corporation has no physical body of its ,
. ‘.\_.,w w._."; _- it cannot be imprisoned. y of “_ﬁm own and so

sy 26
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