Chapter XX—Summary. Chapter XX of the Penal Code which consists of Ss. 493
S. 498 relates to offences relating to marr_iage. ‘Sec‘hon 493 deals with cohabitation or s)exuo
intercourse caused by a mean deceitfully inducing in the vyoman.wrongeq a belief thay she al
lawfully married to him. The essence of an offence under this section consists in the "

: \ ; ] Practicg gf
deception by a man on a woman, in consequence of wh:c_h she is led to believe that shg i
lawtully married to him while in fact she is not lawfully married to him. What is required is thyy .
by deceitful means, the accused must induce a belief of a lawful marriage and then make the

woman cohabit with him.

Section 494 deals with the offence of polygamy i.e., marrying again during lite time of
husband or wife.

Section 495 deals with offence of concealment of former marriage from person wit,
whom subsequent marriage is contracted. ‘ A

Section 496 deals with offence of conducting marriage dishonestly or with a fraudulent
intention with the knowledge that he is not thereby lawfully married. The distinction between
Ss. 493 and 496 is that an offence u/s 493 consists in giving a false assurance of the marriage
to a woman and thereby procuring sexual-intercourse with her, while the offence u/s 496,
consists in fraudulently going through the ceremony itself knowing that it was not lawiul.
{(1971) 2 Andh WR 278] In both the séctions i.e., Ss. 493 and 496 it is necessary to establish
that the deceit and the fraudulent intention shall be found to have existed at the time of the
marriage. [(1971) 2 Andh WR 278]

Section 497 relates to the offence of adultery while S. 498 provides for enticing away
or detaining with criminal intent a married woman. '

493. [***] Repealed by Offence of Zina (Enforcement of Hudood) Ordinancs,
1979. '

'[493-A.  Cohabitation caused by a man deceitfully inducing a belief of
lawful marriage.—Every man who deceitfully caused any woman who is not Iawful!y
married to him to believe that she is lawfully married to him and to cohabit with him in
that belief, shall be punished with rigorous imprisonment for a term which may extend
to twenty-five years and shall also be liable to fine.]

“
1. Scope.

4. Procedure.

2. Deceitful cohabitation. 5. Section 493 and S. 496.
3. Charge.

' Inserted by Protection of Women Act, VI of 2008,
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1658 The Pakistan Penal Code, 1860 by M. Mahmood [c
3. Charge. | (name and office of the Court of Sessions) hereby charge you (m?nzp' xxl
“ne of the

accused) as follows:-
That you, cn or about the _____dayof _____at by deceit ¢,
" XY who was not lawfully married to you to believe that she wag lawf P W"rﬂ,an

named ___ : :
u, cohabited (or had sexual intercourse) with her; and that thereby yoy,

to )
offgr?ce punishable under section 493 of the Pakistan Penal Code and which i wit ed
cognizance of the Court of Session. ithi

And | hereby direct that you be tried on the said charge.
4. Procedure. Cognizable, Not bailable, Not compoundable, Rigorous imprisq :
may extend to twent?—five years and fine, Court of Sessions NMent Wihic
5. Section 493 and S. 496. The distinction between Ss. 493 and 496 is that ap offen
493 consists in giving a false assurance of the marriage to a woman and therepy p, oge Ws
sexual-intercourse with her, while the offence u/s 496, consists in fraudulently going th,‘;””g
the ceremony itself knowing that it was not lawful. [(1971) 2 Andh WR 278] In both the Secﬁugh
i.e., Ss. 493 and 496 it is necessary to establish that the deceit and the fraudulent inten?”s
shall be found to have existed at the time of the marriage. {(1971) 2 Andh WR 27g) ‘on

494. Marrying again during lifetime of husband or wife.—Whoever, having 3
husband or wife living, marries in any case in which such marriage is void by reagg,
of its taking place during the life of such husband or wife, shall be punished wit,
imprisonment of either description for a term which may extend to seven years, anq

shall also be liable to fine. '

Exception. This section does not extend to any person whose marriage with such husband or
wife has been declared void by a Court of competent jurisdiction,

nor to any person who contracts a marriage during the life of a former husband or wife, if such
husband or wife, at the-time of the subsequent marriage, shall have been continually absent from such
person for the space of seven years, and shall not have been heard of by such person as being alive
within that time provided the person contracting such subsequent marriage shall, before such marriage
lakes place, inform the person with whom such marriage is contracted of the real state of facts sofaras

the same are within his or her knowledge. -
+

Scope. 8. "Existing marriage". .

1.
2. Charge. . Second wife.
3. Procedure. 10. %%rr;aggfg under Registration of Marriages
‘ ct, !
; 2::;?53; . ; 11. Taking of cognizance by the Court.
e ; ; 12. Mode of application and fee.
6.  Christian embracing Islam. 13. Section 27, Contract Act.
7. 8.6, Muslim Family Ordinance, 1961. . 14. Private complaint.

1. Scope. Section 494 deals with the offence of marrying again during life time of hu.f:baf‘d‘Jf
wife. It provides whoever, having a husband or wife living, marries in any case in whic e
marriage is void by reason of its taking place during the life of such husband or wife, Shaam

unished with imprisonment of either description for a term which may extend to sever Y:’ane,
and shall also be liable to fine. A person being married if marries again, when such
marriage is void by reason of its taking place during the substance of the earlier maf
commits bigamy. The following are the essential ingredients of the section:-

(i) The accused must have cori!racted a previous marriage;
(i) He must have married again;
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1664 The Pakistan Penal Code, 1860 by M. Mahmood F
to be illegal. [18 DLR 230] Mr. Justice Zaffarullah of Lahore High Court while im[Cha;;,_ XX} -
import of sections 177-78, Cr.P.C. has held that Magistrate of both thg D-e'p-'e“ng ‘he'i?*-
jurisdiction to try the accused, i.e. where the second marriage has been comractelst_ncts vl
of the Ordinance, 1961 or where the wife ordinarily resides. {1982 P.Cr. L 1 29g] in "iﬁ*aﬁq.}
11.1 Section 109, P.P.C. Provisions of s. 109, P.P.C is not applicable to i
the Muslim Family Laws Ordinance, 1961 which is a special enactm

186; 1993 MLD 571]

12. Mode of application and fee. Application envisaged under sub-section (1)
for permission to contract second marriage shall state whether the consent of the eXisting

or wives has been obtained thereto, and give briet statement of the-grounds o, b r‘]'_‘g Wifg
proposed marriage is alleged to be justified and necessary. The application Sf‘\car; the
accompanied by a fee of Rs. 100. [West Pakistan Rules (Rule 15)] In considering Whether

proposed marriage is just and necessary, the Arbitration Council shall have regard to g\‘e ,
following circumstances amongst other; e :

Sterility, physical infirmity, physical unfitness for the conjugal relation, wilfy| avoidance :
of a decree for restitution of conjugal rights, or insanity on the part of the existing wife, [West
Pakistan Rules (Rule 14)] :

13. Section 27, Contract Act. Provisions of s. 27, Coritract Act would be deemed to yield to
express provisions of s. 6, Muslim Family Laws Ordinance, 1961, which has overriding effect |
and must prevail notwithstanding any law to the contrary. Grant of no objection by wife to
contract second marriage leading to certificate by Arbitration Council to be treated to be valig
consideration for him to agree to alienate disputed portion of his house in her favour. [1999
CLC 188] 4

14. Private complaint. Private complaint instituted to wreak vengeance against previous
husband, ex wife failing to establish guilt of accused, rightly dismissed. [2000 Cr.L.J. 357] Non-
mentioning of.fact having taken permission as required by s. 6(5) in Column No. 21 and 22 of
Nikahnama does not afford a ground to recall order of acquittal. [2000 YLR 1324] Complaint -
filed u/s. 200, Cr.P.C. Order passed by Trial Court not covered by provision of s. 356, Cr.P._C.
because said provisions; pertain to record in trial before Courts of Sessions and in inqury
under Chapter Xll, Cr.P.C. [2000 YLR 1420] :

of Sectign 6

495. Same offence with concealment of former marriage from P9’5°?f::$
0

whom subsequent marriage is contracted.—Whoever commits the .
 defined in the last preceding section having concealed from the person with w" be
the subsequent marriage is contracted, the fact of the former marriage, Shfo K.
punished with imprisonment of either description for a term which may extend
years, and shall also be liable to fine.

’_&_/‘__——————//
- o > - 1 I

1. Scope. : 3. Progedure.

2. Charge. ¢
1. Scope. Section 495, of the Code deals with offence of marring agag; wit whohrz
subsistence of valid marriage by concealment of former marriage from the pers i inte

subsequent marriage is contracted. It provides, whoever commits the offence
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496] ‘ Pakistan Penaj Code, 1860 1 665

ealed fr_om the person with whom the subsequent marriage
or marriage, shall be punished with imprisonment of either
xtend to ten years, and shall also be liable to fine. To attract
ution must prove the ingredient of s. 494 i.e.,

i) The accused must have contracted a previous marriage;

i) He must have married again:

'@pxion for a term which may e
o ~ovision of this section the prosec

iii) The AP O‘f the accused must have been living at the time of the second marriage;
iv) The first marriage must be subsisting at the time of the second marriage;

v) The second marriage should be void, under the : s b
; : . , personal law governing the parties, by
reason of its taking place during the lifetime of the spouse of the accused. -

And in addition also prove

vi) That thF{ accused, when marrying the second person, concealed from such person the
fact of his earlier marriage.

The basic ingredient of an offence under this section is concealment of the fact of the
| earlier marriage and whether this took place at the residence of the complainants’ parents is a
| question .wh_:ch can be§ decided only after entire evidence is taken. [1979 Cri LJ (NOC) 202]
| The admission of marriage by the accused is no evidence for the purpose of proving marriage
in adultery and bigamy cases. [AIR 1966 S.C. 614] :

2. Charge. | (name and office of the Court of Sessions) hereby charge you (name of the
accused) as follows:-

That you, on or about the day of at having a wife (or husband)

living, married again XY and such marriage being void by reason of its being performed during

__ the lifetime. of the said wife (or husband); and that thereby you committed an offence
punishable under section 495 of the Pakistan Penal Code and within my cognizance.

And | hereby direct that you be tried on the said charge.
. 3 Procedure. Not cognizable, Not bailable, Not.compoundable: Imprisonment of either
* description for 10 years, and fine., Court of Session _

-~ 496. "Marriage ceremony fraudulently gone through without Ilawful
. marriage.—Whoever dishonestly or with a fraudulent intention, goes through the
»3-3-’;¢e'remony of being married knowing that he is pot thereby lawfully married, shall be

'~ punished with imprisonment of either description for a term which may extend to

seven years, and shall also be liable to fine.

4. Abetment.
5. Complaint dying pendency enquiry.

T , als with marriage ceremony fraudulently_gone_through without lawful
rﬂSectlog 496;,’1%3;39; dishonestly or with a fraudulent intention, goes through the ,

%9 of beiny e.‘:"'arrietd knowing that he is not thereby lawfully married, shall be punished

o9 r? ither description for a term which may extend to seven years, and shall

megrt}: ; -'I?he 'prd‘secuti'on must prove the following ingredients:-

he a:lc;u‘sed went through the ceremony of marriage;

1t whon he went hrough sueh cerameny;
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1666 The Pakistan Penal Code, 1860 by M. Mahmood [Chap, xy
ii) That he knew that he was not thereby lawfully married to the complainant; anqg

iv) That he did so dishonestly or with a fraudulent intention.

The essence of S. 496 is that there should be a dishonest or fraudulent abuse of
of it by the person aggrieved id necessary. (1989 cy L
1829] An offence u/s 494 is different from an oftence u/s 496. If the accused Intends that theeg
should be a valid marriage and honestly goes through the necessary ceremonies during thq
litetime of the other spouse then it may be an offence u/s 494 but if accused only intends thy
there should be show of marriage and dishonestly or fraudulently goes through the marriagg
ceremonies knowing fully well that he is not legally married then it is an offence u/s 49g, [1982
Cri LJ 1005] The prosecution must prove that the accuseq knew at th_e time of the Mmarriage,
that the ceremony gone through does not constitute a marriage according to the law or custom
governing the parties and deceitfully and fraudulently went though the ceremony of Mmarriage,
[AIR 1937 Cal 214] Where the accused had knowledge that the ceremony gone through dogg
not constitute a marriage according to the law or custom governing the parties he or she will pg
guilty not only under this section but also of cheating punishable u/s_ 420. [1897 Pun Re (Crj
No. 7 p. 17 (DB)] Where the accused married complainant according to Hindu rites falsely
representing himself as bachelor and subsequently complainant come to know that accuseq
had first wife and two children and accused was convicted by Court for offences under Ss,
493, 495 and 496, P.P.C., on basis of judgment passed in matrimonial suit, without taking
independent evidence, wherein first marriage of accused was proved and second marriage
was held void, judgment was conclusive proof of first marriage under Article 55 of Qanun-g-
Shahadat Order, 1984 and order of conviction not illegal. [(1990) 1 Cal HN 52 (DB)]

2, Charge. | (name and office of the Court of Sessions) hereby charge you (name of the

accused) as follows:- .

That you, on or about the day of at dishonestly (or with a
fraudulent intention) went through the ceremony of being married to XY, knowing that you were
not thereby lawfully married; and that you thereby committed an offence punishable under

section 496 of the Pakistan Penal Code and within the cognizance.
And | hereby direct that you be tried on the said charge.

3. Procedure. Not cognizable, Bailable Not bailable in N.W.F.P., Not compoundable,
Imprisonment of either description for 7 years, and fine, Court of Session

4. Abetment. A priest who officiates at a show of ceremony of marriage cannot be held guilty
of abetment unless it is proved that he shared the fraudulent intention of the accused. [(1906)
3 Cri LJ 488 (Kathiawar)] :

5. Complaint dying pendency enquiry. Where a complaint is made by an aggrieved person

and sugh person dies pending enquiry the enquiry does not abate and that the mother of the
complainant could conduct the prosecution in such a case. [AIR 1967 S.C. 983]

’[496-A.  Enticing or taking away or detaining with criminal intent @
woman.—Whoever takes or entices away any woman with intent that she may have
illicit intercourse with any person, or conceals or detains with that intent any woman
shall be punished with imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.]

procedure. Cognizable, Not bailable., Not Compoundable, Imprisonment
description which may extent to 7 years and fine, Court of Sessions, or Magistrate 0

class.

marriage ceremony and complaint

of either
f the first

—

2 |pserted bY Protection of Women Act, VI of 2006.
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6-B-C—497 -
s. 49 ] Pakistan Penal Code, 1860 1667

“v306-B.  Fornication.—
'gsto commit fornicatio?i‘f. thm A Man and a woman not married to each other are
<3t Sy willfully have sexual intercourse with one another.

Whoeve ' icati
(2) f commits fornication shall be punished with imprisonment for a

erm which may extend to five years and : _ _
mousand rupees.] shall also be liable to fine not exceeding ten

Procedure. Not cognizable, Bail ' i
. , able, Not Compoundable, Imprisonment which may
extent to 5 years and fine not exceeding 10,000 thousand rupees, Magistrate of the first class.

. :

_[496-Ci EIPUnIS.hment. for false accusation of fornication.—(1) Whoever
brings Or leV s or 9.'Ve_3 ew_dence of false charge of fornication against any person,
| shall be punis ed Wlﬂ’j Imprisonment for a term which may extend to five years and
shall also be liable to fine not exceeding ten thousand rupees;

Provided that a Presiding Officer of a Court dismissing a complaint under
section 203-C of the Code of Criminal Procedure, 1898 and after providing the
accused an opportunity to show cause if satisfied that an offence under this section
has been committed shall not require any further proof and shall forthwithn proceed to
pass the sentence.]

Procedure. Not cognizable, Bailable, Not Compoundable, Imprisonment which may
extent to 5 years and fine not exceeding 10,000 thousand rupees., Magistrate of the first class.

497. Adultery.‘—Whoever has sexual intercourse with a person who is and
| whom he knows or has reason to believe to be the wife of another man, without the ?{ ,
consent or connivance of that man such sexual intercourse not amounting to the /
offence of rape, is guilty of the offence of adultery, and shall be punished with ?
imprisonment of either description for a term which may extend to five years, or with

fine, or with both, In such case the wife shall not be punishable as an abettor.

ﬁ
P o . TXXAAK

Adultery. 10. Section 497 read with S. 241-A.

1}

2. Charge. . i 11. Bona fide belief that the woman was a

3. Procedure. - ' divorcee.

4 Tl 7 12. Azad Kashmir.
. 5 Cognizance of offence. 13. Sentence—Factors to be considered.
,‘_ 2 VCV?fgn;v;na?t;euor : 14. Unmarried man and woman living |
E s Mistrase . : to.gelhe_r. |
B9 Sleeping‘ on the same charpai. 15. Right of private defence.

sk offence of adultery and also provides punishment

= i : ines the
fgumm|m.dir1se(t:gog 233 Szgzser has sexual .intercourse with a person who is and whom
e kﬂo:\ivs-or‘ hasg reasén to believe to be the wife of ano@her man, without the consent or
Connivance of that man such sexual intercourse not amounting }‘o the offence of rape, is guilty
ot th : it As held by the Maddras ngh_Court “The Law Commissioner have
el a.ogence of i:g:ée el'oyf- ihis offence to adultery committed with a married woman, and the
- 'imited the cogniz - :

e

B s

e -Wg’y;ﬁm;wmenﬂch vl of 2006.
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1670 The Pakistan Penal Code, 1860 by M. Mahmood | [Chap. x]
12. Azad Kashmir. Section 6 of the Amendment Act of 1948 clearly provides that it shail o
be necessary that the Court shall take cognizance of offences under Ss. 493 to 498 of the
Azad Kashmir Penal Code on the complaint of aggrieved person only. [PLD 1965 AJ&K 23
(0B)]
13. Sentence—Factors to be considered.
1) that taking advantage of the hospitality the complainant extended to him in return for
the hospitality he had extended to the lady in the case anc} the complainant, the
accused won the favours of the lady in the case who was the wife of the complainant:
2) that the accused called the complainant his younger brother evidently with the object
of lulling him into a suspicion less state;
3) that the accused added insult to the injury that the had done the complainant by trying
to depict him as a man who did not object to his wife having an affair with another
J man; and
4) that the accused was holding a high office under Government and in the belief that
action would not be taken against him, took away the wife of the complainant in spite
of his pleading that his home should not be broken up.

The other facts which have to be borne in mind are:-

i) that though the accused was a highly placed official he cannot be held to have taken a
mean advantage of his position which would have been the case if he had run away
and committed adultery with the wife of a man residing within his jurisdiction;

i) that. his conviction will, in all probability, result in his losing the important official
position he took years to achieve; and

The Court may consider the following facts:-

iii) that his reputation would be lost and people would look upon him as a person who was
unfit for the company of respectable women.

_ Weighing all the relevant facts, the Court came to the conclusion that the sentence
should not be one of imprisonment but one of heavy fine. [PLD 1962 Lah. 558]

14. Unmarried man and woman living together. Sections 497 and 498 protect only a
husband and not any other man who may have a woman living ‘with him even though that
union may in fact be as permanent as a marriage contracted in accordance with the law. [PLD
1962 Lah. 558] Sole evidence of woman being seen in company of accused persons, would
not make out a case u/ss. 497 & 498, P.P.C. [1977 P.Cr.L.J. 151]

15. Right of private defence. Person having no title to property yet in settled possession for
a long time can protect his possession by use of force. {1974 P.Cr.L.J. Note 157 p. 97]

498. Enticing or taking away or detaining with criminal intent a married
woman.—Whoever takes or entices away any woman who is and whom he knows or
has reason 1o believe to be the wife of any other man, from that man, or from any
person having the care of her on behalf of that man, with intent that she may have
illicit intercourse with any person, or conceals or detains with that intent any suc
woman, shall be punished wi@h imprisonment of either description for a term which
may extend t0 two years, or with fine, or with both.

Note. Sections 497 and 498, P.P.C. of Chapter XX repealed by Offence of Zin
(Enforcement of Hudood) Ordinance (Vil of 1979) cl. (a), sub-s. (2), S. 19.

3 :
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T Soope —— m—
5 Charge. 7. "Any woman who is the wife of another”.
5. Procedure. 8. Knowledge or reason to believe.
s Taking away. 9. Intention.
5. Enticing. 10. “Any such woman”,
g. "Conceals or detains", 11. Abetment.

1. S_cOPO(-)mSaiC"\;;?h 498 deals with enticing or taking away or detaining with criminal intent a
married W : Intent that she may have illicit intercourse with any person. It provides,
whoever takes or entices away any woman who is and whom'he knows or has reason to
pelieve 10 befthe wite of any other man, from that man, or from any person having the care of
her on behalf of .that man, Wltb Intent that she may have illicit intercourse with any person, or
conceals or Ade_talns with that intent any such woman, shall be punished with imprisonment of
eithe.r'descrlptlc.)n for a term ‘which may extend to two years, or with fine, or with both. The
provisions of this section are intended to protect the rights of the husband and not those of the
wite. The gist of the olfenqe under this section is the deprivation of the husband, of his custody
and proper control over his wife with the object of the accused having illicit sexual intercourse
with her. [AIB 1959 S.C. 436] A woman even after dismissal of suit for dissolution of marriage if
f honestly bellevgs her previous marriage having been dissolve due to her repudiation and
. honestly enters into marriage with another person, parties to such marriage not to be convicted
‘ of offence u/s 494, P.P.C. [PLJ 1982 Lah. 501] In order to attract the provision of this section
. the prosecution must prove:-

i) That the woman in question is the wife of another man;
ii) That she was under the care of her husband, or of someone on his behalf;
iii) That the accused took or enticed her away from her husband, or that other person; or

iv) That the accused concealed or detained the said woman;

v) That the accused knew, or had reason to believe, that she was the wife of another
man; , .
vi) That the accused did so with intent that she /might have illicit intercourse with any

person.

The main ingredient of the offence is taking or enticing away the wife from the
husband by a person. The prosecution has to necessarily prove that the accused has taken
the wife from her husband with the criminal intent. Though the_wnfe's cpmphcuty is immgterial.
the section will not be attracted if she eloped with the accused in collusion. Thus, the wife is a
Mmaterial witness. Non-examination of the material witness would highly affect the case of the
Prosecution and the acquittal will be proper. (1997 Cri.L.J. 389 (Mad)]_ Strict proof of marriage
is Necessary. [AIR 1928 Lah. 165] The marriage must be Iegal and valid. [AIR 1965 S.C. 1564]
The Court observed that the fact that a man and a woman lived together as husband and wife
for a long time and that the woman bore children and that they were or are usually treated by
Others as husband and wife are not evidence of any valid marriage to sustain a prosecution
Under section 498, particularly in view of the provisions of Article 64, Qanun-e-Shahadat Order,

19 ohabitation may raise a presumption of marriage but a
84. [1978 Cr.L.J. 942] Long ¢ sumption. AIR 1930 Lah. 230] The admission by the

Convigt; ch pre
nViction cannot be based on Stfje ofpthe prosecutor is not enough. fAIR 1925 Oudh 701] The

ac ) : ‘
ozu,f Z?xgl?é treeqmcr? ggn;setr;eet‘?gr evidence of the marriage than the mere statement of the
tomplainant and the woman. [( 1897) 20 All 166]

A - NS 1
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1.1 Section 498 read with Ss. 11 & 16 Offence of Zina Ordinance, 1979, Proyisigng of
Penal Code make no distinction between sexes of viclims of offence of abduction ang
confines offence of enticing or taking away only against a married womap but

Ordinance VII of 1979, creates such offences only against females. F’O;ssble, though
a female to commit such offences against another female yet no abduchor) or enticinn
or taking away of a male person by a female offender can take place. L!kgzwuse. noi
necessary under Ordinance for enticed woman to be married or of any particular age

or status. Female accused, held, cannot be held guilty of offence of a male perggn,

[PLD 1982 FSC 29]

2. Charge. | (name and office of the Magistrate, etc.) .hereby charge you (name of e
accused) as follows:- ;

That you, on or about the day at took away (or enticed away or
concealed or detained) a certain woman AB, the wife of XY whom you knew or had reason 1o
believe that she was the wife of another man XY from the said XY or fromone ______ who haq
the care of the said AB on behalf of the said husband XY with intent that the said AB mighy
have illicit intercourse with some person; and thereby you committed an offence punishable
under section 498 of the PakKistan Penal Code and within my cognizance.

And | hereby direct that you be tried on the said charge by me.

3. Procedure. Not cognizabfe, Bailable Not bailable in N.W.F.P., Cqmpoundab!e,
Imprisonment of either description for 3 years, or fine, or both, Magistrate of the first or second
class. : :

4. Taking away. The word “takes”, imports, the personal or active assistance of the accused
to the wife in getting her away from her husband’s protection or from the protection of any
person who was taking care of her on her husband’s behalf. The offence is complete if it
appears that the accused went away with the woman in such a manner as to deprive the
husband of the control over his wife. [(1902) 4 Bom LR 435 (DB)] The fact that the woman is
the tempter and the accused was at first reluctant to take her is not relevant and that even if
the accused had merely yielded to the solicitation of the woman and gone away with her, it
would amount to a “taking” within the meaning of this section. [(1865) 2 Mad HCR 331 (DB)]
Fact that woman willingly accompanied accused will not diminish criminality if other ingredients
of offence are proved. {1984 Cri LJ (NOC) 101 (Cal)] The word “takes” implies that the woman
is taken away without the consent of the husband or of the person in whose protection she is.
[(1936) 37 Cri LJ 1155 (DB) (Cal)] It is the taking or enticing of the wife from her husband or
the person having the care of her on behalf of the husband for the illicit purpose that
constitutes the offence. If, whilst the wife is living with the husband, a man knowingly goes

_-away with her in such away as to deprive the husband of his control over her with the intent
stated in the section, that constitutes taking from the husband within the meaning of the
section. [1 Weir 569 (DB)]

4.1 Taking away—What. It is not very easy to say what taking away means, but | think
there must be some influence physical or moral, brought to bear by the accused 10
induce the woman to leave her husband in order that her leaving may amount to taking
away by the accused, and there is no evidence in this case of any physical or morédl
persuasion on the part of the accused. [PLD 1963 Dacca 798] F

g

5. Enticing. The word ‘enticement’ necessarily connotes that some kind of persuasion of =
allurement was held out by the accused, who imposed his will or power upon the woman =
alleged to be enticed- [ILR (1965) Cut 530] Woman must be shown to have been enticed away =

from custody of her husband or husband’s father or person retaining her custody on behalf &2
* such persons. [PLD 1982 S.C. (AJ&K) 4] Inducement by a man to another's wife that if sheé 5
wanted to maintain their friendship, she should agree to desert her husband's roof and live Wi
him, in which cas€ he undertook to keep her as his mistress, held to amount 10
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