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# ghall be P P'e imprisonment for a term which m
] o ; . ay extend to
' ymonth, OF with fine which may extend to °[six hundred rupees), or withyboth.
" peplanation. The last section is subject to the same Explanation as s. 352.

~ sope. : ‘ 3. Procedure.
y Juisdiction of Congiliation Court.

scope. Section 358 deals with case of assault or use of criminal force on rave and
iiden provocation given by that person. Where the accused uses criminal force on%rave and
<sden provocation given by the patrol, who abused the accused, the accused is liable to be
xnvicted w/s. 358. [AIR 1934 All 872] Where a bill collector was distraining of doors which are

«l movable and was assaulted, the accused was held guilty u/s. 358 and not u/s.
(ode. [AIR 1915 Mad 501] gunity not u/s. 353 of the

2. Jurisdiction of Conciliation Court. An offence u/s. 358 is triable exclusively by a
Cenciliation Court set up under the Conciliation Courts Ordinance, 1961, and the ordinary
Courts have no jurisdiction to try the accused unless so directed u/s. 17 of the Ordinance.
[Conciliation Courts Ordinance, 1961, s. 3, read with Schedule, Part- and s. 17]

3 Procedure. Not cognizable, triable as summons case, bailable and compoundable entails

:{pqn;shtment of simple imprisonment for 1 month of fine of Rs.600/- or both, any Judicial '
agistrate. :

Of Kidnapping, Abduction, Slavery and Forced Labour

, 359-' Kidnapping.—Kidnapping is of two kinds: Kidnapping from Pakistan and
<k1dnapplng from lawful guardianship. ‘
\\—____'_______ﬂ\-————_—-_—————_—___-

B l§"F§’F’CE?-_-Sections 359,360 and 361, . 2. “From unlawful guardian”.

Bl .
| 361852?1&3‘-‘0“0% 359, 360 and 361, P.P.C. All the three sections ie., Ss. 359, 360 and
- Code | ¢ Penal Code deal with kidnapping. The word ‘kidnapping’, though not defined in the
ibduét)s 3 compound word carved from two words: kid (child) and nap (to steel, to remove to
- Kdngpy Thus kidnapping is an act of stealing or abducting a person. Section 359 says that
‘ Semio;? "9 s of two kinds i.e., kidnapping from Pakistan and kidnapping from lawful guardian.
%rson-e’ Telates to kidnapping from Pakistan while s. 361 from lawful guardianship. A
f b“Sirwgsls Quilty of kidnapping if he unlawfully removes another from his place of residence or
Minee’ Of @ Substantial distance from the vicinity where he is found, or if he unlawfully

E‘ Durpoggsifmther for a substantial period in a place of isolation, with any of the following

booeeeg

S i .
0. by Ordi. LxXXVI of 2002. PLJ 2003 Fed. St. 75.
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The Pakistan Penal Code, 1860 by M. Mahmood Cha 5
! 12:); To hold for ransom g? reward, or as a shield or hostage, or [Chap. xV'-A]
(b) To facilitate commission of any felony or flight thereafter; or
(c) To inflict bodily injury on or to terrorize the victim or another; or
(d)  To interfere with the performance of any governmental or political function.

According to section 360 whoever cOnveys any person beyond the limits of Pakista
without the consent of that person, or of some person legally authorized to consent on beha:;
of that person, is said to kidnap that person from Pakistan. According to Ss. 361 taking qr
enticing any minor under fourteen years of age if a male, or under sixteen years of age it
female, or any person of unsound mind, out of the keeping of the lawful guardian of such Mingy
or person of unsound mind, without the consent of such g‘uardnan,‘@ said to kidnap such Minor
or person from lawful guardianship The use of the word ‘keeping’ in the pontext connotes the
idea of charge, protection, maintenance and control: further the guardian’s charge and control
appears to be compatible with the independence of action and movement in the minor, the
guardian’s protection and control of the minor being available, whenever necessity arises, Qp
plain reading of this section the consent of the minor who is taken or enticed is wholly
immaterial: it is only the guardian’s consent which takes the case out of its purview. Nor is it
necessary that the taking or enticing must be shown to have been by means of force or frayg
persuasion by the accused person which creates willingness on the part of the minor to be
taken out of the keeping of the lawful guardian would be sufficient to attract the section. AR

1973 5.C. 819]

2. “From unlawful guardian”. The expression from lawful guardian means out of the
keeping or custody of the lawful guardian. The offence of kidnapping from lawtul guardianship
+is not a continuing offence. As soon as the minor is actually removed out of the custody of his
or her guardian the offence is complete. The offence is a continuing one as long as the minor
is kept out of guardianship. Abduction on the other hand, is a continuing offence. A person is
abducted not only when he or she is first taken from any place but also when he or she is
removed from one place to another. Again, there may be an abduction without the removal of a

person from lawful guardianship. fAIR 1931 All 55]

360. 'Kidnapping from Pakistan.—Whoever conveys any person beyond the
limits of Pakistan without the consent of that person, or of some person legally
authorized to consent on behalf of that person, is said to kidnap that person from
Pakistan.

+
1. Scope. 2. Consent.

1. Scope. According to section 360 whoever conveys any person beyond the limits of
Pakistan without the consent of that person, or of some person legally authorized to consent
on behalf of that person, is said to kidnap that person from Pakistan.

2, Consent. Section 90 of the Code enacts that a consent given by a person under fear of
injury or under a misconception is no consent for the purposes of the Code where the offender
obtaining the consent knows that the consent was given under such fear or misconception.

consent of the person conveyed obtained on a misrepresentation by the offender is thereforé
no consent within the present section. {(1910) 11 Cri LJ 368 (Mad)] The word ‘consent’ must
be understood in the light of the explanation contained in s. 90. Hence, consent known by 1@
kidnaper to be given under fear or miscongeption, or consent of an insane person or of &
pBersogog;lder 12 years of age, will be no consent for the purpose of this section. (AR 1918

om .
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Kidnapping from lawfu) Quardianship. 1185

1.
36 der fourteen years of age if 5 ma
€, Or under sixteen years of age if a

o —Whoever takes or entices any
d o i
ut of the keeping of the lawful guardian of

;:& e, OF 8Ny person of unsound min
o™ aor or person of unsound mj )
suohmm nEiF BF 6 f mind, without the consent of -
dr such M person irom lawfy| guardianship 8iich guardian, said to
Ex lanation. The words lawful quardian in ¢w: iy
re or custody of such minor or ‘ghe' Dlz:‘sg‘nm's section include ‘any person lawfully entrusted

ca

" : 0i i i
gﬁ#j custody, of such child, unless such act is commmr;gc;g? e:sl::;egs\llgf Sr':rgsfflfn'; ol
urpose
1 K@na?plﬂg-‘ 11. Age of kidnapped person.
5 Object. * state from wh 12. Person of unsound mind.
3, Chargé mus f : whose 13. “Out of the keeping of the lawful
guardianship female was kidnapped. guardian”.
4. Abduction and kidnapping. ‘ 147 “Lawful guardian”.
Ay | aifeS or entices". 15. Explanation—Person entrusted with care
5 Taking. - or custody of minor.
7 nEmicement"_ . | 16. EXCGDﬁOﬂ.
8, Minor leaving of her own accord. 17. Unlawful.
9. Accused inducing minor to leave 18. Guardian’s consent.
guardian’s protection. 19. Consent of minor.
10. Age of minor. 20. Question of puberty..

1. Kidnapping. The word ‘kidnapping’ is composed of two components:-

_ (i) Kid, meaning thereby a child; and ,
(i) Nap, meaning thereby two abduct, remove or takeaway without permission.

The word ‘kidnapping' therefore connotes stealing away a child without the permission
of a person under whose custody or care the child is. Under s. 361, P.P.C., kidnapping can be
of a male less than 14 years of age if he is taken away or remove from the custody ot his
?uardian. [PLD 1983 FSC 209] Boy accustomed to roaming about in city parks. Taking of boy
10m one part to another in the same city is not kidnapping. Taking the boy to bus stop to take
him to another city amounts to kidnapping. [PLD 1967 S.C. 373] Kidnapper should take the
child out of the custody of the lawful guardian in order to constitute an offence of kidnapping,
but if a person takes the child, may be, from the custody of the mother believes himself to be
entiled to the lawful custody, then the offence of kidnapping is not committed unless removal
is committed for immoral or unlawful purpose be it at the hands of even a guardian. [2001

]

P.Cr.L.J. 31

Taking or enticing any minor under fourteen years of age if a male, or under sixteen
years o i sound mind, out of the keeping of the lawful
| age If a female, or any pereol o i t the consent of such guardian, is

Quardia : ind, withou ey
ardian of such minor or person of unsound mind, Witcu The use of the word -keep,ngmlg

the :
context connotes the idea of charge, prote 3 ith the independence of action and

Quardian's ¢ to be compatible wit _
harge and control appears ctior? and control of the minor

Vement in the mi dian’s prote ' i
Whe e minor, the guardian's p y : onsent of the minor who is
n of this section the ¢ 2 akes the case out

ever necessity arises. On plain reading U :
gk_en Or enticed is ¥vhoﬂy irnmatgriaiz it is only the guardian S consent wr;c n to have been by
'S purview, Nor is it necessary that the taking or enticing must be SROWB © < on the
2ans of force or fraud persuasion by the accused person which creates V,‘g ;3,3 sufficient to
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1196 The Pakistan Penal Code, 1860 by M. Mahmood [Chap, le-Al‘ |

i i . i 1! PUPIC S

.1 Victim of 16 years—Consent. Victim of 16 years of age. Section 36 P.C., wag 15

- be read for digcoverin definition of kidnapping for purpose of S. 11 of Ordinancg, Pleg"

of consent, held, would not be of any avail to accused, victim of crime bein of agg

specified in definition of “kidnapping from lawful guardianship: in S. 361, P.p.& [;ggg
SCMR 35]

19.2 Consent of mother. Mother giving consent under misconception of facts Real

i i to take child for commissiéh of offence. Consent given by mot
gfe}jn'téoonug r?gtc ltﬁts\;et;jeemed to be a consent u/s 90, Penal Code. [1984 P.Cr.L.J. 27 )’

20. Question of puberty. By virtue of S. 2(e) of Offence of Zina (Enforcement of HUd00d)

Ordinance, 1979 definition of “kidnapping” given in S. 361, P.P.C, being applicable to g ik

the said Ordinance, question of puberty of the victim girl was irrelevant and she being unger |
s?:teen years of age gccording topmedical evidence, her taking away fell under the definition of |

“kidnapping” as contemplated in S. 11 of the Ordinance. Conviction of accused u/s 11 of the

Ordinance of accused under S. 11 of the Ordinance could not, therefore, be Convertedto 5, 1g |

girl appearing to be 15 years a minor for the purpose of S. 361’ [1986 P.Cr.L.J. 272] A girl over

4 years attain Puberty and is entitled to contract marriage under Muslim Law. [1984 P.Cr.Ly
627] ; : :

362. Abduction.—Whoever by force compels,' or by, any deceitful means

induces, any person to go from any place, is said to abduct that person.

2. “Byforce compels”.
“By any deceitful means induces”,

B
P 7. Kidnapping and abduction—Distinction. _
4. Going on her own free will, S,
5

~Abduction and wrongful confinement.

€ prep: ' empt i i : i ful,
the commission itself, Generally py; not nec% k] et 1S third SPdEA s isuece s

which sets first the thinking faculties in operati . AINg « e
spelt out as an intention to do that act [PLpD 1t'°n‘ LD 930'1"]9 'S made to taking any action it

5 belicy 985 FSC 14
: There can be no abduction whgp, no force js - eitful
e 600 202, P A 070 12, cmont sty e
accused person does n7°9 Fu?tﬁ the ingradients of S. 11 of offence of Zina (Enforcement of
Hudood) Ordinance, ,-1 ?“ of the o ndredients of word "abduction’ as defined in this section t0
be examined in the 'gn decehﬂﬁse of the Prosecution, Where abductee is not abducted on
show of force or in any ~ MaNner the offance of abduction is not approved. [2
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23 Pax)
(53230 have abUStd her ang (‘otx?-?n Penal Code, 1980
ﬁ”? é’z‘ﬁ\“ {1883 P-z..'r) Re Cn No ,‘,‘ ﬂ‘lltn1l|\"[lm woman ogy ‘ 1199
# Sy them, heir imtention b ’ not ba convictad of abelting

DINg W OHain porsons ¢
LU Y T e Bt Q0 my SONS conapirg 6 i
gV . She was brought to a place Wher ke hor over 1o the pired to induce a girl to

- 0y ~ N ‘ n(“‘. s & I3 \ 'y
1’_‘“ e @t was not however made ik ® the accusad armvad ae unad lor ',”'"".“U" to _JN?:
B o that place to anoth : O 10 the accused tording to a pro-arranged
qin frOM ! PHLE 0 ANOINET place and therg yopq e oo M that pi

waih | : or ; A d th il ace but they all started b
" was. however, not ready to accept the compan 8 accused to take charge of tho l{]irl Thg
&t hotd of her hand and dragged her. It wae | y of the strangor whereupon the accused
Y abetment of the onigmnal offence of o>, '0!d that the acc ‘ BCGHES

o he B0V \ ot abduction b I5ed could not bo convicted
& ertion \\-hgn he tried to compel the q; v but this was g S0
i;?:;pany him. [AIR 1925 Oudh 32g) 9l by force to go along with himpélr:arl::aror'cf;?gggl ?c:

——

. Punishments for Kidnapping.—
pakistan or from lawtul guardianship, tshaSIJI't:.eWhoe\‘rer
description for & term which may extend

. kidnaps any person from
punished with imprisonment of either
to seven years, and shall also be liable to

fine.
N
————\_/—\m\_—___—__
1. Scope. - | 11. Consent of minor.
2. Charge. 3 12. Kidnapping—When complete.
P 3 ?r:id;fe-ﬁ 968 rea i i 13. Abetment.
4 Jgi e triaela(;::e?’missibﬁt?ﬂ with S. 368— 14. Question of fact. 4
| 5. Lawiul custody, | 15. Appreciation of evidence.
. 6 Lawiul guardianship. 16. Conviction/Sentence.
' 7. Removal by father. 17. Release on probation.
8. Motive. - 18. Compromise.
9. Married female minor. 19. Condonation of delay.

10. Marriage after abduction. -

: _ . S ardianship. The
. 1. Scope. Sections 363 provides for punishment for'ktdnapplng from lawful guayduanghnp
essential ingredients of the offence of kidnapping a minor from lawful guardianship are:--

() that the age of the minor is less than 16 years if the minor is 2 male and less than 18
years if the minor is a female; '

(i) that the minor was taken or enticed away; | :
(ii) that the minor was in the keeping on his or her fawiul ?uardlan, an
(iv) thatthe guardian did not consent to his or her removal. | )
' i i i d.
Nor will the section apply where neither taking away nor enticement is establishe

tharged. (1977 P.Cr.L.J. 941]

been advisedly used by the Legislature and is of a much wider
e

i child leaves its
' s not terminated merely when a
'"Mport than ‘possession’. 1A lawwlli:l(er?gr‘;%lllz nt;)e deemed to be with the consent of the

' f
tructively notwithstandin? tcl:ebgrgstlﬁéﬂ r?;tl?sg gf“‘ufe
i i tion is to prote it
e mj i he object of this Secliol 0 and the childr
Dare?t':‘:’ LFOm such k??\plzgé:d to the custody of the minors or& ornt% h:; 1 B an offence o
- lenggy agr:, fguarcbiua@n ngd'ufted or seduced on the other. In orae
: rom being

h
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d [Chap, XVi.

The Pakistan Penal Code, 1860 by M. Mahmoo . A :
12g§3-A Section 363-A was inserted in the Penal Code by Indian Penal ode
(Amendmént) Act, 1959. No such amendment exists in Pakl_stan Penal to_lts Utility
and record s. 363-A is reproduced from Indian Penal Code, it has no apphcatlon_;n_
Pakistan. :

i i ing i : der.—Whoever kidnapg

364. Kidnapping or abducting in order to mur or
abducts any perps%n ?n order that such person may be murdered or may be
disposed of as to be put in danger of being murdered, shall be punisheq with
imprisonment for life or rigorous imprisonment for a term which may extend to ten|
years, and shall also be liable to fine. 3

llustrations

(@) A kidnaps Z from Pakistan, intencing ar knowing it to be likely that Z may be sacrificed to 4
idol. A has committed the offence defined in this section. ‘

b)) A forcibly carries or entices B away from his home in order that B may be murdereqd, A hag
committed the offence defined in this section

1. Kidnapping and abduction in order to Ransom though demanded but not paid. |

- 6.
murder. 7. Sentence.
8.

Power of the Magistrate to release.
Procedure. < 9. Compounding of offence.
1

2. Charge.

3
4. "*In order that such person may be”. 0. Recording of statement u/s 342, Cr.P.C. j 4
: , , .

1

Appreciation of evidence.

| i : : ' e if it qualifies the necessary effort. .
of the section fe,, kidnapping and abduction ceititq ry
put in danger of being mur%lered N in an order to b

' i are i
Kudne?ppm.g as defined by S, 359, P, .C..eisssgfn ;\lf?cl) ﬁ:g&?_’“s to frame charge u/s 364, P.P.C.
34 Kidnapping from Pakistan, ang , ir %

i) Kidn’apping from lawfyi guardian,

- The ingredient ‘ i ; : ) “
attracted as kl%nappinz cga'gdgeap&mr%a&}g mentioned in sections 360 and 361, P.P.C., are not

removed from the puery , e less than 14 years of age if he is taken away or
induced by any decgitf| r%g;ﬁésogr]%%rg'ggl'legbbdumlon as defined in's. 362 means any person &8
kidnapping an abduction g

v force to go from any place. The ingredients of =
. . re n k |
there is nothing on record thatecessary elemen

: either the deCeased - : y
accused are was induceq p an ; was compelied b
have been constituted, A sL¥spic¥ocriwegg$g\lz$egﬂ'gh%.t‘)ffenCg under th
proot. [1996 P.Cr.L.J. 478 ; g it may

Where the accuseq haq abducted thg vigy; ' ' h intent

e , ictim not | i with intent

hem s Wi he puew o <40l Gemandi o L 1 1 murcr i prik
them falls within the purview of S. 365 and not u/s. 364, (1997 Criip (Raj) 83?59 |
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1212 The Pakistan Penal Code, 1860 by M. Mahmood [Chap. XVI-a]

) of occurrence at 3:30 a.m. early in the morning even belore Fajjar “Azaarr
?Jréﬁ"oﬂ?‘gf consideration. (2002 YLR 1125] Confession made by co-accused though Televang
under Article 43 of the Qanun-e-Shahadat, 1984, could not alone warrant convictign of
accused unless it was corroborated by any other reliable piece of evidence. [2002 YLR 197g.
PLD 1974 Quetta 28] g

7.1 Mitigating of sentence. The following case held fit for alt'ering of sentence lh0ug|§
conacﬁongof the accused maintained of independent witness:- 4

a) Accused not involved any only other case. (2002 YLR 281]
b) Sentence - the accused, in the absence. (2002 YLR 1125]

¢) Young lad under influence of their parents doing murder to avenge murder of his"'_f
) brother, sentence reduced. [1971 P.Cr.L.J. 162] 3

8. Power of the Magistrate to release. If before filing report u/s 173, Cr.P.C. Pohc_e foundji
that evidence against rarest of accused was deficient, he would place a report stating that
evidence was insufficient or a reasonable ground of suspicion was lacking in the case for
justifying forwarding of an accused. Police would report to a Magistrate empowered to take "
cognizance of offence asking for release of accused which would be done under S. 169,
Cr.P.C. read with R. 24.7 of Police Rules, 1934. Order of release had to be passed only by
Magistrate empowered to take cognizance of offence on police report. Where offence against
accused fell under s. 364, P.P.C., Executive Magistrate had no jurisdiction to exercise -
jurisdiction. {2000 P.Cr.L.J. 1411]

9. Compounding of offence. Legal heirs of the deceased namely her husband and two
sons, all adult, had forgiven the accused in the name of God in order to Improve their future ©
relations and pass life in a cordial manner and had no objection to the acquittal of accused. |
parties were allowed to compromise. Convictions and sentences recorded against the accused !
~were, consequently, set aside and they were directed to be released forthwith. [1998 MLD 201]

10. Recording of Statement u/s 342, Cr.P.C. Statement of accused recorded under S. 342, ;

Cr.P.C., not recorded as required under s. 364(2), Cr.P.C., Court committed in illegallty |
vitiating trial. [2006 P.Cr.L.J. 182] ,

_ 364-A. Kidnapping or abducting a person under the age of ten. Whoever |
kidnaps or abducts any person under the age [fourteen]' in order that such person

subjected to grigvoqs hurt, or slavery, or to the lust of any person shall be punished |
with death or with Imprisonment for life or with rigorous imprisonment for a term
which may extend to fourteen years and shall not be less than seven years.

of 6 tion under the age 5. Recording of statement u/s 342, Cr.P.C.
2. - Appreciation of evidence. ? El:urlsc.jnt:‘t 'on of Special Court.
3. Procedure, : . onviction.
4. Trial. 8. Sentence.

1. Kidnapping or abduction under the age of i i in the Code
by Criminal Law (Amending) Act, 1958 rel 165 10 The ofeohon 364-A, as inserted in th

_ ates to the offence of kidnapping or abduction of @
person unr?frrt the age of fourteen, in erder that such person may be mﬂ?de?ed or subjected [0
grievous, e Or slavery, or to the lust of any person or may be so disposed of as to be put in
danger of being murdered or subjected to gri ’

- ( Cte: evous hurt, or slavery, or to the lust of any person
shall be punished with death or with Imprisonment for life or withyrigorous imprisonment for @

SR
1 Subs by Act ] of 199¢ PLD 1990 Cent. St. 22, Para 2.
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Pakistan Penal Code, 1860

iri one to death. p ; :

desiring and perhaps hopeful to see her child ali - Parents of the child still -
' alive, sti
ive g,;‘luetég ZELJ::?%'S[’JOU! or to the fate that s:er‘1 eh;)g'%z?rscm Wrg gelid st
Keeptl'o% for 51l (S o ce and not shutting out such repositor wafs.the accused.
quest . foe & ome; thus, might be in the interest of ry of information in
more conducive to the interest of justice sentence o of all concerned. Being

o with benefit of S. 382-B, CrP.C. [1992 ALD 27—\ 2"d to mprisonment fo

365. Kidnapping or abducting with intent secretly and wrongfully to
confine person.—Whoever kidnaps or abducts any person with intent to cause that

rson to be secretly and wrongfully confined, shall be punished with imprisonment
of elitrlerrdescrlptlon for a term which may extend to seven years, and shall also be
iable to tine.

N
____————‘—__—_-_— ]

5 Scope. 9. Attempt to abduct.

2. Charge. 10. Hijacking when the offence does

3. Procedure. - complete. .

4. Intention. 11. Magistrate discharging the accused.

5. Appreciation of evidence. ' 12. Husband taking his wife.

6. Confiscation of vehicle. 13. Accused intentionally avoidin’g to appear
7. Accused awaiting trial for six years. on the date of judgment.

8. Kidnapping—Not a continuing offence. 14. Forum of appeal.

el

. Scope. Section 365, relates to offences of kidnapping or abduction with the intent to cause
that person to be secretly and wrongfully confined. It entails punishment extending to seven
years with liability of fine. To constitute offence ws 365, P.P.C, abduction, removal should
have been with intent to cause complainant to be secretly c;onfmed. Unless tr]ere are strong
'easons to discredit testimony of abductee/kidnapee, his .statemt_ant carries substantla;
®videntiary value. Placing reliance on the various sets of evidence including statements 0
complainant and abductee is justified in circumstances. [1999 SCMR 610] .

n offence under s. 365 is that of abduction. no
8bduction is there, the offence unszje?fs:asss i< not made out. [1987 WLN (UC) 241 (ggﬁ (q.f‘fl)g

ldnapping or abduction in order to murder the abducted person Is an offence u/s. 364.

pi: : - i ith i cretly and wrongfully confine a
tion enacts that kidnapping or abduction with intent to s@ f mg and Wron e this section

Pe : .
*erson is an offence. [(1971) Cri LJ 1222 (Al)] The grag;g]ter\‘l\?here there is no secrecy about

'S the intenti finement, a S 4
t ntion to keep the wrongful con ine , 14] To support the charge
be Wrongful confinement, this section will not apply. [AIR 1925 Lah 614] ic. sufficient if the

The -essential ingredient

o wrong ' triction is n
. ul i tual physical restricti ess ks 2 ope
evndenC% Sh%?;i?r?rrtlent grogfig;‘ ?gssiorg Vzas produced in the mind if the victim as to cr

2de s by a victim. [1998 Cri LJ 1360] :

the nature of

: i nd
d on the basis of accusation a 11999 P.Cr.L.J.

Mence Forum of appeal would be < timate conviction.

' is initi ied, | ctive ul
48s) for which the accuseﬁ is initially tried. irrespe
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‘9, sas‘w;ld awalting trial for six years, ;:ﬂ.'!l Code, 1880
" “co' accused by avolding to produgg s o ocution cannot e N 1218

- Tany oars rofuse to grant { OVIHONCO for an indaet Vo Boence to prolon
gix Y ! urther dovel OF AN indefinite ra... o © ProONg the
oo ( tho accused. Such inordinayg (3;;2‘0‘"“0“‘ 10r prosacution o0 Tral Court after

o gl © ! fustil evide:
Mt tor production of prosecution gyii. T IHeS the Court for once and recorded
47 ﬂoug""; (:qu“m‘ rightly recorded, 12004 M”\f)k;(g:‘\i;;. No incmmnmmq gﬁ:f&i 0 grant Rurthee

avaiadle of the

LoV ing—Not a continuin
g K onlinuing offanco, th ec®  Kinapping out of

Wl'd'“na goon a8 the minor Iy oMoy bustody of the lawha t)u'zﬁit"\: iy s Ty
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- 10, Hljacking when the offence does complete. Ottence of hijacking of air eralt stood
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- BOMR 1 5
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. : . : _n_-:‘
- 11, Offence of Zina Ordinance 1979 3 added by Act of 2006 follows the footprints of Section.

~means with the intent that she mayb

1238 The Pakistan Penal Code, 1860 by M. Mahmood . [Chap, xW-A],
25. Acquittal. Abductee had stated in his cross-examination ttrr:att thg : éaéj noé sean frg |
e e T hosed tverso on e Shvoma o1
arrested. Such statement of the abducte ent with them at the &
recovery witnesses who had stated that the accused was pres e Al i ime of 1%
lainant had not referred in his examination In-Chief to
,,{glfe%;%rgeoéatl?Gr}eggic\i/g%teb?/' r?i:rcr)lng:ter the abduction of his brother except that his brother was
recovered by the police on 5-9-1995 and that the local police had contacted him duri
investigation and informed him about the arrest ot the accused. Demafmd of ransom haq gn
been referred to by the abductee in his statement at the trial. Owner of the P.C.O., Wherefrom
the accused was allegedly arrested had not been examined or named. Prosecution Wilnesseg
had referred to three different locations wherefrom the accused had been arrested. Confession i
of the accused had been recorded after a delay of 7/8 days. If the accused had volunteereg o
point out place of detention of the abductee on the very first day of his arrest he shquld have
also volunteered to make confession on the same day. Prosecution had failed to bring home ¢
charge against the accused. [2002 P.Cr.L.J. 2021]

’[365-B. Kidnapping, abducting or inducing woman-to compel for Marriage

. etc.—Whoever kidnaps or abducts any woman with intent that- she may pe i
compelled, or knowing it to be likely that she will be compelled, to marry any person |

against her will, or in order that she may be forced, or seduced to illicit intercourse, or

knowing, it to be likely that she will be forced or seduced to illicit intercourse, shall be e

punished with imprisonment for life, and shall also be liable to fine; and whoever by

means of criminal intimidation as defined in this Code or of abuse of authority or any

other method of compulsion, induces any woman to go+from any place with intent

that she may be, or knowing that it is likely that she will be, forced or seduced to illicit

intercourse with another person shall also be punishable as aforesaid.] - o

1. Scope. ‘ . "Seduced to illicit intercourse”.
2. Two distinct offences. o 12. Buddhist law.
3. Procedure. | . 13. Abetment of abduction.
4. Def.ence. i RO ".14. Burden to prove.
g (IJharge. ' | 15. Girl below 16 leaving with her consent.
‘Intention to subject the victim to illicit 16. Gj i '
Pellalogr 10 ficit 16, Girl 19 years o{d going with her lover.
7' Knowled 17. Age of gir—Evidence to prove.
ge' 4 - R ‘ :
8. “Compelled” : £ 18.  Abduction of a married woman.
e ' ” u' = : : 19 Conse ission—
9. “Woman"—“Mary againstherwill”, .~ - synon;‘rﬁﬁﬂg tseti%rglssmn et
10. Forced. | e

: s . and s i its literal
-meaning signifies child stealing. In this ion g same. The word kidnap™ s 15

© compelled, or knowin it to be likely that she will be ;
compelled to marry and any person : " & YWIng y o B
seduced to illicit intercourse or knowing 1, Or In order that she may be forced 0
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3 ] Pakist
I?"::. of giri—Evidence to prov an Penal Code, 1869
1

me birth certificate, but, unfof{ur; 1253

uétion of a married woman One

: : . of the accused i

-~q a married woman while . Sed entering the ‘ i

| e GhER ta forcibl abéhe other standing outside. Both equallsr?ergises 5 forcibly
' pave cOM y uct a woman from her house. {1970 P.Cr L?Jor;%l;?] S

nd submission—
9. c;;ssgttearms. Ever;lszlc?nr;en'r?z:v?i,\r/‘:sngmmbls terms. Consent and submission are not
i e Submission, but it by no mea
3 sl:jbrr?;ssciz(;rr\] rllr:tl?)l;isé) gggstent’.j Mere submission by one who dges not knlswf?ggﬁztﬁztci
- eact 3in Yoo S shel? - [PLD 1959 Lah 38] Howsoever foolish the act of the girl might
be in leaving p er and going with the accused, if there is no doubt that the girl

went wilingly and of her own accord the accused i
Code. [PLD 1959 Kaf 635] cannot be convicted u/s. 366 of the Penal

| ‘.[3;56. Kidnapping, abducting or inducing woman to compel her marriage,
~ etc—Whoever kidnaps or abducts any woman with intent that she may be
compelled, or knowing it to be likely that she will be compelled to marry any person
against her will, or in order that she may be forced or reduced to illicit intercourse, or
knowing it to be likely that she will be forced or seduced to illicit intercourse, shall be
punished with imprisonment of either description for a term which may extend to ten
_years, and also be liable to fine: and whoever, by means of criminal intimidation as
~ defined in this Code or of abuse of authority or any other methods of compulsion,
_ induces any woman to go from any place with intent that she may be, or knowing that
itis likely that she will be forced or seduced to illicit intercourse with another person

shall also be punishable as aforesaid.] ‘
i - _ “Seduced to illicit intércourse”.

2]

1. Kidnapping to compel marriage.
2 Charg‘:ap s p J 10. Buddhist law.
L 5 procedura 11. Abetment of abduction.
4 “Intention to subi ot 12. Burdentoprove. -
in?;?ggggsteg.suyect e 13. Abduction and kidnapping—Two distinct
' offences. \
5 fowledge, 14. Consent and submission—Not
“Compelled”. synonymous terms.
| “Woman"—“Mary against her will”. ‘ . ‘
& Torced.; the Code relates to kidnapping of

i 66 of _
E Se: tt%r; 2ompelled to marry any person against her

] f the
( g It is an aggravated form o
i o to illicit intercourse. 10 '= < irl under
L wflfilg,?f that she may be forced of Stzducgg& if the seduction to illicit lntt:rric;?ugenﬂfw% S!d ba In
I Ce u/s 363, P.P.C. In relatloﬂr intention would be just as artnn;e:his 2 T is not only to
| o3 of age, her consent BT " 363, P.P.C. D19 obJect O'ir of girl under the age of
B p;mei‘t:tt‘gn with the offencte daegto‘ft:ers having the lawiul guardianship
k- e rights of parents 2 :

Al Kidn :
, dnapping to compel marr ag
. duction of 3 woman with intent that she m

i e
; i _s. 19(3).
Repealed by Offence of Zina Ordi. 1979

4
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1268 The Pakistan Penal Code, 1860 by M. Mahmood [Chap, XVip)
13.2 Girl 19 years old going with her lover. Alregetd aﬁgU&t:: l: é%ﬂsgm?neg With he,
lover and the evidence on record showing that s el Party 1

' said that she was abdqcted with inte at she may
ggrcriwl;l)cef:lc;% t:)t r(r:nirr]rr;oztmt;eperson against her will or in order that she may be force agg

seduced to illicit intercourse. {1971 P.Cr.L.J. 632] ’ ' ’ ’ f
p i ece of evidence of the g
13.3 Age of girl—Evidence to prove. The only conclusive pi Qirl's
agge ma)? be the birth certificate, but, unfortunately, in this country such a document is
not ordinarily available. The Court or the jury has to base its conclusions upon gy thal
facts and circumstances disclosed on examining all the physical features of the person
whose age is in question, in conjunction with such oral testimony as may be availaple_

[PLD 1958 S.C. (Ind) 337] |
Abduction of a married woman. One of the accused entering the premigeg and

forcibly abducting a married woman while the other standing outside. Both equally
responsible as they have common object to forcibly abduct a woman from her house_ -

[1970 P.Cr.L.J. 1073] 4

14. Consent and submission—Not synonymous terms. Consent and submission are not
Synonymous terms. Every consent involves a submission, but it by no means follows that 3
mere submission involves consent. Mere submission by one who does not know the nature of
the act done, cannot be consent. [PLD 1959 Lah 38] Howsoever foolish the act of the girl might
be in leaving her parents’ shelter and going with the accused, if there is no doubt that the gir|
went willingly and of her own accord the accused cannot be convicted u/s. 366 of the Penal
Code. [PLD 1959 Kar 635]

i

13.4

/ 2 B
_ 366-A. Procuration of minor girl. Whoever by any means whatsoever
Induces any minor girl under the age of eighteen years to go from any place or to dc;

1. Procuration of minor girl, Intent or knowledge

2: Charge. 6. i

3. Procedure. - _ 7. “Seduced to illicit intercourse”.

4. “Induced by means whatsoever”, . 8. “With another" '

S Under the age of eighteen years, - Section 366-A read with s. 366, P.P.C.

10. Section 366-A read with s. 498.

1. Procurati i ; : _
give eﬁ‘ectr at:;c::grginm;\?t?c:‘lgsm.f tSectlon 36§-A & 366-B were enacted by Act XX, of 1923 to
i o1 e .'”ternatl_onal Convention for the Suppression of Traffic in

; \ va
with procuration of minor girls fr oS nations at P aris on May 4, 1910. This section deals

u
0 illici _
the accused knew that it was likely 1o, T CTCOUrSe With so i hat
: : h me one other than himself or t
432] The aim of the provisions of t¥1is gggt?:n“;’gwd be so forced or seduced. [AIR 1945 cal

framed more with the desire of saf . to prevent immorali isions are ’
egua.‘fdmg the public interest in rr?wig!r,aﬁtr;dtrtag?: ?r:gvéﬁastity of
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25-B] Pakistan p
E 365 / ; . en
E: [5. ne kignapping took place. This does nma’ Code, 1860
: *&’;e ver at an—y tme surrendered her mean that it jg Necess 1271
5 ?,:.Sﬁ Q33 C"’; {a L‘S{vlgear?p"?s}?ion ‘illicit intercourse’ "

P g a woman Wi no USbandad ‘ e'm

wan &7 n illicit intercours Nd wife. Sexual j

™ refore, @ e. [AIR 19 Intercourse with the wi

ife of another

o | 32 L :
aiﬁj be a married woman. [(1907) 6 Cri( 96‘(%3?5] ko Necessary that the woman

Condition of Purity f

e Ppe 05 (Bom)] The
age betwein lhhe ylc;at:s 16 and 18 without force or fra]ud to p;czsﬁg o Indioas ] o
iptention that she should have illicit intercourse with himself does not co i L
1933 Cal 362] mmit any offence. [AIR

g, Section 366-A read with s. 366, P.P.C. The point iffe :

secﬂon_merely concern the manner of the inducem%nt asngft:gfg;ng?tggt;ﬁeannZ‘asrgﬁr?r}d thli

o deciding the question whether the offence is a continuing offence. fAIR 1936 Lah 85807\%ahn

sssential common ingredient of the two offences is that the accused intended or knew that§
| was fikely that the abducted woman might or would be forced or seduced to illicit intercourse
. In the absence of proof of such intention or knowledge mere abduction of a woman is noi
offence. [AIR 1933 Oudh 45] Where the object of kidnapping the girl was to facilitate her
marriage with accused, and not to force on seduce her to illicit intercourse with some other
person, the offence would fall u/s. 366 and not u/s. 366-A. [(1994) 3 Crimes 42 (Bom)]

10. Section 366-A read with s. 498. The offence under this section may be committed either
h respect of a married girl or of an unmarried girl, whereas the offence u/s. 498 is committed
only in respect of a married girl. Secondly, in the offence under this section the taking or
enticing amounts to abduction of the girl whereas u/s. 498 the taking or enticing away does not
amount to abduction. Thirdly, the offence under this section may be committed despite the
offender's ignorance of the married st

atus of the victim, while u/s. 498 the actual or
constructive knowledge of the offender regarding the marrieq stqtus of the girl is an es'sential
element of the offence. Fourthly, the offence under this section is a major offence \_Nhule that
u's. 498 is a relatively minor offence being punishable only_wnth zmprlsonment e'xtendmg tottwg
years while the offence under this section is punishable with imprisonment which maty e)ét?onn
1010 years. Hence, a-conviction u/s. 498 cannot be altere_zd to one underb thr;: i;isee?ths:: e é
[AIR 1934 Lah 122] Cognizance of the offence under this sef:ttotrljI carflf en?: eau/s £l o
police report or on the complaint of the aggrieved person, th": ?rlowho p= i oy
taken cognizance of only on the complaint of the husband of the g ,
énticed away. Hence, an accused trie

d for a charge under this section on a police report ’_3
¢annot be convicted u/fs. 498 in the absence

i d of the girl, even
of a complaint of the husban \
i he prosecution.
mough he has appeared as a prosecution witness and shown his approval for the p
AIR 1933 A1l 626]

______.—_-—--—"‘—-

% oever imports into
girl from forel

age of twenty-one
e will be, forced or
able with

gn country. Wh

366'8 " Imi i f i th
. portation ol 9 : irl under the
tside Pakistan any Qe iikely that sh

|
Pakist
I an from any country ou —
i : tob :
| iears With intent that she may be. & knCMt’;'lﬂegr Itperson. “[shall be punish
? 'educed to lmcu ‘intercourse with ano hall also be liable to flne.]

4 S
Mprisonment which may extend to 1en years an

B S

ke 7.1981. Para 15. PLD 1982 Cent. St. 10.

Subs. by Ord. XXVII of 1981 dated &

- —RT (2 TR
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1272 The Pakistan Penal Code, 1860 by M. Mahmood — [Chgp XVI.
1. Importation of girl from foreign country. 3. Procedure. , "I

2. Charge.

i ' - lates to offence of importay; |
1. Importation of girl from foreign country. Section 366-B, re : Portation
of girlpfrom foreign country. It provide that whoever imports into F_’akustan from any Country
outside Pakistan any girl under the age of twenty-one years W!tl') intent that she may bg, o |
knowing it to be likely that she will be, forced or seduced to illicit Intercourse with anothgy

person, shall be punishable with imprisonment which may extend to ten years and sha| alsg
be liable to fine.

2. Charge. | (name and office of Court of Sessions) hereby charge you (name of the
accused) as follows:-

That you, on or about the day of at imported into the Provinces.
and the Capital of the Federation by yourself (or by ___)from_____ (name of the coyny
a country outside Pakistan, XY, a girl under the age of 21 years with intent that she ma

be (or knowing it to be likely that she will be) forced or seduced to illicit intercourse with

another person and thereby committed an offence punishable under s. 366-B of the
Pakistan Penal Code and within my cognizance. '

And | hereby direct that you be tried on the said charge by me.

3. Procedure. Cognizable, warrant case, not bailable, not compoundable, imprisonment uptg
10 years and fine, Court of Sessions. '

_—

| - 3. Procedure,
2. Charge.

1. Scope. Section 367, relates to the offences of kidnappin
person t

i _ 9 or abduction in order to subject -

4 thC: grier\lious hurt, slavery efc. It provides whoever kidnaps or abducts any person in |
gr'er ab_su:: dperso.n may be subjected, or May be so disposed of as to be put in danger of
'?,;”S = o tt° Jrievous hurt, or slavery [x x x] or knowing it to be likely that such person

fv;lr : ?e :"r;’ :/L:u éic rsgyoefxfti;spdotse? of, shall be punished with imprisonment of either description °
_ Nd 1o ten years, and shall alsg pe [ - . i e

offence under this section arg ' ® iable to fine. The ingredients of th

i) Kidnapping (s. 363) or abduction (s. 364

. ) of any person by‘the accused;
if) The said kidnapping of abduction of the ‘

person must be

S S,

6

Words "or to the unnatural lust of any person* omitted by Zina Ordi, vy of 1979. s 1‘9(3‘)('b)l
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¥ : _
- ikely to be so subjected is sufficient to make the kid
idnappi

3
Procedure. Cognizable, warrant case, not bail

: |l.l

-sufi'e‘;"t‘g/dhoever kidnaps or abducts any perso
- Unnatyr , Or may be so disposed of as to be pu
| Subject al lust of any person, of knowin
e ed or disposed of, shall be punished

L

367-Al Pakistan Penai Coge 150

dge (apart [ i ich i
Frowledge (apart from intention), on the part of the abductor or etenes s, o B hat

5

.. section. [AIR 1962 Andh Pra 267] The intenti

2 1 H . t o

Wregfsi:!;dgggr;;ngeO;us-t;i?cson as in ss. 3égnaen"(;’ I%%%edssy the section must exist at the
e;gvous hurt is a neceJSSasy ';?er%”e‘t/OUS hurt” does not meapr:aiha[azgti:; MF:LJ 1204] The
atention that grievous hurt may b99n of the offence. Kidnapping and asgﬁ! causing of
caused are the gravamen of the oﬁeCaused or the knowledge that such hurt iCsICIJir; .Iand the
section is an auxiliary offence to the i gfﬁﬁée’\ﬁf hsgLR (L} £5G) 8 ortence upter his
< exclusively triable by a Court of Session, the accused c?a?wrt?é Isezs;saﬁ; i:;giﬁégrgiagfgggg

- of Session f )
of Session for both the offences. [AIR 1962 Andh Pra 267] Finding by trial Court that

ecution had ifi
B Vifpjc;f:;aelrlxbp‘)roved-that accused persons who were armed with guns were
y and in prosecution of common object to cause grievous hurt to

interference by Supreme Court. [1993 AIR SCW 3539]
2. Charge. - ‘ ;
fol-lows:.g | (name and office of Cgurt of Sessions) charge you (name of the accused) as

That you, on or about the day of at kidnapped or abducted XY in

or . . :
der that the said XY may be subjected (or may be disposed of as to be put in danger of

) (or knowing may be

gfs'ggssgbfeﬂed) to grievous hut (or slavery or lust of
: ed ofy and thereby committed an offence punishable u/s. 367 of the Pakistan penal

Code and within my cognizance.

And | hereby direct that you be tried on the said charge by me. ,

able, not compoundable, imprisonment upto

1 :
0years and fine, Court of Sessions.

; TR
1367-A Kidnapping, or abducting in order to subject person to unnatural
n in order that such person may be

| ¢ of being subjected, to the
person will be so
rigorous imprisonment fora

and shall also be liable to fine.]

term whi ’
Wh'ch_ may extend to twenty-five years,

oy
. Mserted by Protection of women

Act, Vi of 2006.
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Pakistan Pena| Code, 1860
1275

wrongfully concealing or
keepi A

; n.—Whoever, knowin ping in confineme |

qucted, wrongfully conceals O,QCtha.t any person has bee: t';. dkid"BPPed or

manner as if he had kidna onfines such person shanbI napped or has

pped or abducted such persor? Pl{tnhlshr?d in the

with the same

of knowledge, or for the same
. ur :
« 1ch person in confinement purpose as that with or for which he conceals

CYNOPSY /
/

qfully concealing or confining or

= ping or abducting a 4. Section 363 read wi ——
pping 3.8 passn | permissibility. B i 30Ot
5. Knowledge.

6. Concealment.

w"’d';ﬂ:m :?hnecﬁg:;'e‘%f%r co?fming or kidnapping or abducting a person Thi
e ovides whoever Ii)ng ul concealment or confinement of a person kidnaﬁped o?'
. el concenls nowing that any person has been kidnapped or has been
P h'ad T e o b or confines such person shall be punished in the same manner
e pose as th ! ucted sugh person with the same intention or knowledge, or for
- tes purp as that with or for which he conceals or detains such person in confinément.

To constitute an offence under the section the prosecution must establish the following

-~ ngredients,
() The person in question has been kidnapped or abducted;
() He must have knowledge that the person said 16 be confined or concealed has been

kidnapped or abducted;

2
‘7_}'1,

The section presupposes that the offence of kidnapping or abduction has taken place,
ini on kidnapped or abducted is guilty

3 zgramny one wrongfully concealin
: is section. But where kidnapping or abduction is not proved, wrongful concealment or
stitute a i ion. [AIR 1937 All 181]

E %“gﬂement. of a person does not con
tere the kidnapping of the girl alleged t0 be victim of the offence is not provec,
does not necessarily lead to the

mish?was found inside the house of the accused,

| o sion that she was a kidnapped girl. [1959 Cri LJ 168 (4) (Al)] The offence under this

| n a mere wrongful confinement. [AIR 1941 Cal 315] For
knowledge of the fact

Secti .
on consists of something more tha
ed must be praved t0 have had
irl who had attained the age of

B coni

| C‘z’c‘i‘rf]’gggT under this section, the acCUZ= 2;;4 Lo B he g

tisorat ng or abduction. [7 7 Jab L -

| ‘Scre:t;gg had gone wft:r:cme[aggused with her own free will, convnctlon(g}fq)sjicxused Léncr!‘er ss.
e “woul ; ide. [1988 Ss.C. cri R 1 ccused having
 know d be liable to be sé! &5 {1er his house to another person’s house for

ge of kidnappi i ing from
=il e i ) r modesty pbut on such persons
ho kidnapped her. Offence

Conceg|
- ment and ¢ i e
Po even trying t0 outrage
"nder: ;n ater to police takirr):g giri pack and handed over 10 person W
. 368 proved against accused- [1975 p.cr.LJ. 1274] _ ki
d to accused who was giving her

Wher ‘ he was marrie
e b o wasitth?\te? husband, proceedings under SS. 3 3, 366, 368
sed cannot be convicted on meré

- Al g
{ ;‘rere !gl%?; ?gg she insisted on going Wllr(‘? 1% 921] The accu
ri ; :
3 ulgsll:-mplion ofekgg\?v?gg dé [c(>f1 i%gr{a%%ﬁl . [1973 Cr LJ 12 (A] Lk c“%r-l'dggtslcrt‘igtrl?%g!ynﬁ
- e Anapper himself [?MR 1926 Oud 60] The words. ‘kidnapping ?na k%napped person.
| % e offence of wronglul confineml g gt :\'::gour}gn%rgg? (AIR 1924 All 454] A
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