- 2 \’{T}ﬁ’

vahdly convicted u/s. 504. [AIH 1509 Viy> @F5d ., i C 151 (Pat)
cannot be regarded as trivial matter. [( 1998) 1 East Cr c 5 ‘( ;s / %
effect of the provision 1S that the act charg, Aoy |

iders that the section applies, thg ach o

4. Sentences. Under this sectign_% ttrl:g Gourt GoNsi
offence is not an offence at all and | bl velv trifling natu g

: ; conviction, the relatively g re of the . 4
should be acquitted. But even in case of the sentence. [1891 Bom U Cr 0564] g"%e

may be taken into consideration while awarding e <o

section has no application u e act in i
5. Offence under other laws. -gfde. Even where the offence is of a very tfiVi‘aﬁﬁi?&“\;
where a prosecution has been started and jud:cilai proceedl_ngs have peen Commenced rg,
law must take its own course till the case ends in a conviction or acquittal, unless thefe'is 3
provision for compromise and the case is compromised in accordance with such provig, :
The effect of such composition, if any, ‘will depend on the provisions of the pa”fcula””'
applicable. [AIR 1967 SC 895] Adulteration of food, even if it be of a slight extent, jg ﬂolawsi
trifling matter to the consumer as his health as likely to be injuriously affected by congyp, i a;
of such food. The provisions of s. 95 is not applicable to the offences committeq un deE lon -
provisions of the Prevention of Food Adulteration Act. [1989 Cri LJ 648] | » "‘9

amounts to an offence under the

Of the Right of the Private Defence

"96. Things done in private defence.—Nothing is an offence which is dong j |
the exercise of the right of private defence. m?‘

Right of private defence—Ss. 96 to 106—Summa-‘ | ions ?t

ised | . ; - 9l ry. Sections 96 to 10 :

g:(;:le' c;;mpnsed In the sub-heading “Of the Right of Private Defence”, codity the rulesEs g;téh%?
=i lErr;:galtjt;%nﬁ E;wpgrigdcsn thedexerc!se of right of private defence which are found ‘derive%
help hirmselt . ux and cardinal principle being that it is the first duty of the man o

Says Russel on Crimes: e
- @ man is justified in resisting by force gnyone who manifestly intends and;

- Which he inflicts in"self-defence (e reg. s
' -] M ce is not d ; |
was threate'nedf [51Cr. Ly 654'([13;;_7);,'5}";? %ggg’;%ﬂgtlon to the injury with whic" ™ &

b i gy

3 Notes for s5..96 10 106 P.P.C. given atter lustratio '13"7105'
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[S. 97] ; Pakistan Penal Code, 1860 271
clearly entitled hiﬂ:\SG” to aC.QUlttal If upon a consideration of the evidence as a whole, a
reasonable doubt is created in the mind of the Court as to whether the accused is or is not
entitled to the benefit of the exception. [PLD 1965 Quetta 33] Accused taking clear stand while
making statement u/s. 342, Cr.P.C. that he was first attacked by deceased and injured with
sharp edged weapon and that in order to save his life accused caused injury on person of
deceased after picking up a churri from house where occurrence took place. Sufficient
evidence on record that accused was injured during occurrence at hands of deceased but
prosecution suppressed these material facts. Defence version appearing to be more closed to
yuth than prosecution version. Accused held not acted by giving injuries to deceased. He
would have been done to death it not exercised right of self defence of his person. [1988
p.Cr.L.J. 1753] When in a state of panic right of self defence is being exercised, action on the
part of the person cannot be measured in golden scale. [PLD 1988 S.C. 25]

97. Right of private defence of the body and of property.—Every person
has a right, subject to the restricti_ons contained in section 90, to defend:

First. His own body, and the body of any other person, against any offence
affecting the human body; _

. Secondly. The property, whether movable or immovable, of himself or of any
other person, against any act which is an offence falling under the definition of the

theft, robbery, mischief or criminal trespass, or which is an attempt to commit thett,
robbery, mischief or criminal trespass.

Mw

cynopctch

© o N U AW

Right to defend one's body and property.  11. Extend of harm. ,
~ Right to defend body. 12. Act of private defence not to be
[Exchange of abuses. : measured in golden scale.
Private defence of property. - 13. Aggressor’s right of private defence.
Trespasser. ; s 14. Number of person.
Settled possession. 15. Against whom right of private reference
Criminal trespass. can be exercised.
Offence of theft and.robbery. 16. Onus to prove.
. Shooting of animals. g 17. Duty of the Court,
10. Acts of mischief. ok 18. Reduction in sentence.
Clause First

1. . Right to defend one's body and property. Section 97 of the Pakistan Penal Code

Provides that every person has a right, to defend his own body and the body of any other

Person against an offence affecting the human body or the property, whether movable or

Immovable of himself or any of the other person against any act which is an offence falling
- under the definition of theft, robbery, mischief or criminal trespass or which is an attempt to

commit these offences, subject to the restrictions contained in s. 90 of the Code. The right as
'o private defence as recognized by this section is not free, endless or discretionary but
Subject to the restriction contained in s. 99, which provides, to quote:

“There is no right of private defence agalnst an act which does not reasonably cause the
apprehension of death or of grievous hurt, if done, or attempted to be done by a public servant

; ?cting in good faith under colour of his office, though that act may not be strictly justifiable be
aw, :

i
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[5-> " pight of private defence against the act of a
* \hen an act, which would otherwise be a certain
el

h, the want of maturity of ‘
n of the youth, y of understanding, the
by reﬂor the intoxication of the person doing that act, gr by ﬂgzzzﬂd%?sif;

min .~n on the part of that person. every pe . ,
L " onception : , ry person has the sam
; g:?:r?:g a%ainst that act which he would have if the act were that oﬂeié:egfht sl

lllustrations

7 under the influence of madness, attempts to kill A; Z is quilt
r(fg)hl of private defence which he would have if Z, were sane. guilty of o offence. But A has the

A enters by night a house which.he is legally entitled to enter. Z, in good faith taki
L puso-broakel, gﬂacks A. Here Z by attacking A under this misconception cor%n‘r)its no bffer’rrc"g.ABﬁ)tr 2
- jas the same right of private defence against _Z. which he would have if Z were not acting under that

ﬂwncepfion.
_NOTES [ oz

Right of private defence against person of unsound mind. Section 98 of the Co

ides that right of private defence is not lost by reason of misconception on the part of dogrej

or by reason of the youth, or for want of maturity of understanding or on account of
. ynsoundness of mind of the actor or |f.the law breaker is a drunk intoxicant. In other words
right of private d_efence exists irrespective of the physical or mental incapacity of the person
ainst whom it is asserted. The section makes it clear that a person does not lose his right of

| private defence of property merely because the opposite party is under a misconception. [AIR
- 1959 All 790] Where 'A enters upon property under a misconception as to his possession
L thereof, B, the person in actual possession, would have a right of private defence against A, he
. cannot have ‘any right of private defence against the exercise by B of his right of private
- gefence which is a lawtful act on his part. [1967 Ker LT 463] B was in possession of land as
¢ tenant of A. A tree which was on the land was blown down by the wind and B cut the fallen tree
. and stacked it for the purpose ot using it himself. A tried to remove the wood so stacked and B
¢ obstructed it under a misconception that he was entitled to it as having been platend by his
¢ father. It was held that A had a right of private defence against B. [A 1974 Nag 7] If a drunken
. man breaks the law and attacks either the person or the property of other people, any member
L of the public is entitled to exercise the right of private defence against such attack, even
*  though the drunken man himself may be entitled to protection of the law. [AIR 1927 Rang 121]

287

person pf unsound mind,
offence, is not that oftence,

| 99, Acts against which there is no right of private defence.—There is no
. fight of private defence against an act. which does. not reasonably cause the
. orehension of death or of grievous hurt, if done, or attempted to be done by a
. Public servant acting in good faith ‘under colour of his office, though that act may not
e sticty justifiable be law. '
- There is no right of private defence against an act which does not reasonably
3,_$use the apprehengion 0? death or of grievous hurt, if done, or attempted toﬁ_be
1€ by the direction of a public servant acting in good faith under colour of his otfice
T0ugh that direction may not be stricthyjustifiable by law.

There is no right of private defence in cases in W

S& 10 the protection of the public authorities.

Extent to which the ri ised. The right of priv
right.may be exercised. 1he Jeie

Xtends to the inﬂictin% of. rr¥ore harm than it is necessary to inflict fo

5@ of defence. '

_ Exp : ; ight of private defence against an a
ey P 2Nation 1. A person is not deprived of the right of p lieve, tha
amw 0 be done, by a public servant, as such, unless he knows, or has reason té believe,

toing fhe act is such public servant.

hich there is time to have
eCour _

ate defence in no
e g r the

Urpo

ct done, or
t the
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" de, 1660 by M. Mahmoo [Cha |
e Pakistan Penal Code, o i (Chay,, -
e oo ooy eSS OS bong Postury l
oy Co~0\vn;(ls. t::aoo?her set of co-owner came am:ﬁe \gliot While there wa. t:' ang
fo-;);.;nesrsm\-.n:aeke the ploughers to stop ploughing -
e

me tg
. f the co-owner who came armeq was g
i { authorities and one 0 : ' iIn lag
rescue to the protecl!‘ﬂf(‘j On being doubtful who struck the hrlst :JIIO: rest:is C"Cums*anc;
215 Tt yrines: e:'sgewhich came to stop the ploughing was clea h% toggef i etehand lhatv%'
?r?‘nducr;; fa:theem%etletljeforcibly to eject the other, the later had the rig e emsg|
is pa

Ves g
their property. [PLD 1956 Pesh 71]

100. When the right of private defence of the bgdy e):jtends to ca'uaing
death.—The right of private defence of the body extends, under the res‘"CﬁOnsf
mentioned in the last preceding section, to the volunt‘ary causing o_f death or of
other harm to the assailant, if the offence which occasions the exercise of the right b :
of any of the descriptions hereinafter enumerated, namely:

First. Such an assault as may reasonably cause the apprehension that degg,
will otherwise be the consequence of such assault;

|

Secondly. Such an assault as may reasonably cause the apprehension thy
grievous hurt will otherwise be the consequence of such assault; -

Thirdly. An assault with the intentiof, of committing rape;
Fourthly. An assault with the intention of gratifying unnatural lust:

Fifthly. An assault with the intention of kidnapping or abducting; :

Sixthly. An assault with the in
circumsta_nces which ma

have recourse to the pub

]
tention of wron
y reasonably cause him to

lic authorities for his release.

1. Right of private defence. ‘

13.

gfully c-onfining a person, undet
apprehend that he be unable o :

“Voluntary causing of death”.
2. Homicide—Classification. 14. Reasonable apprehension of death.
3. Extent. 15. Reasonable apprehension of grievous
4. Arestricted right. hurt,
5. Sudden fight. 16. Reasonable apprehension of death.
6. Extent of right—How to be decided, 17. Assault with intention to commit rape.
7. “Freefight”, . fn sy 18. Intention of gratifying unnatural lust.
8. Right of self defence not available, 19. Intention of kidnapping or abduction-
9. Instances where plea of right of sl 20. Intention of causing wrongful
defence available, ; confinement, o
10. Instances where plea of right of self 21. Burden to prove plea of right of priva :
defence not available. defence. . i
11. Instances where right of private defence 22 ‘é‘égz:eb;neﬁt of self defence be gV ‘J
exceeded. e ; i
12. Instances where right of private defence 23. Benefit of doubt.
' not exceeded. 24, Duty of Court,
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Pakistan Penal Code, 1860 315

pigll when such right extends to causing any harm other than death.—if
1ﬁénce pe not of ‘any of the descriptions enumerated in the last preceéﬁn
ne |o e right of private defence of the body does not extend to the volunt y
secf“’"‘ f death to the assailant, put does extend, under the restrictions mentio arg
99, to the voluntary causing to the assailant of any harm other than deatrt:e

m%
f private defence when extends to 3.  Right of private defence not available

. RghtOH o other than death.
causing harm 4. Instances. :

gurden to prove. f '
-ht of private defence when extends to causing harm other than death. ‘
ot l's co-relates to the proceeding section, ie., ss. 100 and 99. Section 103 prsoﬁﬁggg
instances where even causing Qeath to the assailant was |ustifiable in exercise of right of
dvate defence, but the restriction imposed by s. 99 still remained the same. This section
provides that if the offence be not of any of the descriptions enumerated in the last preceding
section, the right of private defence of the body does not extend to the voluntary causing of -
death 10 the assailant, but does extend, under the restrictions mentioned in section 99, to the g
woluntary causing to the assailant of any harm other than death. The extent of the right of
| pvate defence given by this section is again subject to the restrictions in s. 99. While u/s. 100
. the night extends to the voluntary causing of death of the assailant, the right under this section
| exends to causing of any harm including grievous hurt short of death. Thus right of private
defence available under this section is subject to two limitations:

0 Ln et);]ercisde of right of private defence u/s 101 any kind of hurt can be caused but not
eath, an

f(ii) The use of force should not exceed the minimum required to save the person for
whose defence the force is used. [AIR 1971 S.C. 1491]

. Wrongful confinement of accused by deceased and witnesses, would give him right of
prvate defence. Murder committed by the accused in such circumstances would be justified.
~ Adof deceased/witnesses in catching hold of accused is not justified u/s. 59. [NLR 1985 uc
- 42 Where accused committing no offence, act of blocking way and catching hold of or
:gprehendmg him is not justified u/s. 59, Cr.P.C. Attempt to apprehend accused, amounted to
empt to confine accused wrongfully. Accused gets a right of private defence u/s. 101, P.P.C.

%6P.Cr.L.J, 2833]

3&53{,39", lo prove. The burden which rests on the ac
U never ns.h|_s attracted does not absolve the prosecution
- 1570) Ace ifts save when a statute displaces the presump
N, >8d Whose two brothers had already been murdered .
- Emey ‘Lapp’ehended danger to his life when the deceased and others on appearing in the
- s Ward of the hospital started firing. Extent of apprehension of accused in such a

avauame?é‘”"m be weighed in golden scale, accused had exercise his right of self defence
3 Rigy thlm under the law. [1997 MLD 980]

: Rmmitteq Private defence not available. Private person atte :

Bailahjy Au‘gmvlew of such person ultimately fell u/s. 30, P.P.C which was cqgmze;tr)‘izﬁgﬁt
mfehension é’f' 1o arrest not justified. [PLD 1953 Lah 207] Deceased first attacking wi A
£ %9 simple hurt, right of self defence does not ex

cused to prove that any of the general
from discharging its initial burden and
tion of innocence. [AIR 1974 SC
by the complainant party

- Insty
: Nce
' he;m0de 5. Where 4 seeing a woman assaulted by a

Pllicyary Sty tri

3 Bug}ed '”lu!r/iet;Ieu to go to her assistance but was preven

My, a:!here a pubjcs Justified in doing so u/s. 97 read with s. 101. [{7

| Yo, Cuseq servant had lawfully arrested a person in order to
thg & Nig Own apprehension of danger to the public servant, whereupon mesl,ai:‘evrés held that

L huge N saf

g "Ole 4 ety discharged his gun and wounded one of the aggressor Mo

| SV aclog 1 g caansias of ine right of privale Gefence. (1901 Pun fe (Cr) 1o- -
4

b threatened to rescue

By >
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316 The Pakistan Penalcf -ehjfo :gmég’;,e‘emthgogfop sown by wgghap""]
- n . | i 2 ae ;

. Where the complainant party in their right to defend their Cleq

S0 108 d persons Wer® given to complainant party byptrr?g pr.

in the field, the accusec ,
$r§32§ and in that circumstance if the beaiér;% :’;right of private defence. [(1989) Ra@u% i
rsons it cannot be said that they had exc the accused party and the comply st
E’i? 772] Where there existed a dispute between e oo e PEly Hhe Plainan;
e the possession and alflﬁqm?;tth(gt ?h eAr,;aet; lfer s of the complainant party ‘:V*?(;ewgen £
ggisé%silgg ggstgfnt/;‘lggt?no%e chowk near the Ahafa.dsf];tetd g;lggastan:em IeVen beforg o
complainant party could advance towards the‘dlSPUttF«‘th ala T o reheslét two_perSOnw .
the complainant party died, it could not be said t_ltlr? e aCfCﬁS o q% ] end ed grievoys e
and were within their right in killing two persons. 11 gaszes 1a \2’ bl ém the accysgy hag
exceeded their right of private defence. [PLD 1983 S.C. 251] Wher de eceased trespasw
into the house of deceased, armed with weapon and inflicted incised would on the acey
persons thus initiated attacks, the case of the accused would be covered by general excgry
799 (DB) (Gau)] Where accused inflicted fatg injury o

u/ss. 96 to 106. [(1987) 1 Crimes useda i
deceased though there was no case for reasonable apprehension in mind of accyseg
death or grievous hurt would be caused to members of defence party, he would be deemedh

have exceeded limit of right of private defence. [AIR 1997 SC 496]

102. Commencement and continuance of the right of private defence of
the body.—The right of private defence of the body commences as soon as 3
reasonable apprehension of danger to the body arises from an attempt or threatty
commit the offence though the offence may not have been committed: and
continues as long as such apprehension of danger to the body continues. :

m-

1. ((j:;r:gzncement of righ.t of private 3. “Attempt or threat to commit the offence”.
5 “Reasor';able S 4. Acontinuing right. t
s Dot pprehension of dangerto 5. Right of private defence cannot contine
i - after assaulter has been disarmed. '

;;,d%z:}ir:f::::'?}a of right of private defence. Section 102 commands commencement
0! ine right of private defence of the body. It says the right of private defenc®

.

committed; ' i
) ght of private defence of body commences as soon as a reasond’ .

though the offence may not have been comn%?te%n%r:gt st [0 Conl ik o Oﬂesnce' ;

apprehension to danger to body coni It continues as along 2
t : :
the moment a person apprehen)gs dai?gu;sfrgge Wrilght of private defence of body commergﬁs

first. If an assai : th assai it to e atta
hdossiders ai)a;;!ri?wte%osrigﬁs J?crgard with a dagger in hang ltlgn;'ttggknaeﬁgtt?g: maeltlgt)er having ®
blow.. If the person stacked { nger need not waijt tijj| the assailant had act'uaIIY defiver ’
right of private defence. He ggﬁ%tgglz;gﬁsaes?ﬁ”ant and deliver a blow to him the later "¢ ¢
viclim by taking the plea that he had only 'exclz fatal blows delivered with the dag%el_’p 1956

Pesh 74] The right of private defence rests o thé%eigetgé-right of private defence. | i
__firstly, that there m gk ' d i
defe%ce; Ust be no more harm inflicteq 1

‘secondly, that there tﬁust be re . o :
attempt or threat to commit somaesgfrflgf?cl:%'aggéeh‘?ﬁslon of danger to the body frof™
thirdly; that the right does not commence i e . . 5ot |

[AIR 1971 8C 1208 (1210)) - Ommeﬁg 9 there;s a reasonable appre“"_‘", iy

8
han is necessary for the purpo® :
_ : e
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Pena’ COder

whethﬂLfT“”oy_ (The mere fact thap y,,° o

10U DY M. aitiiiizaans . C
n approhension 15 r()il&i()n,’n)!‘(‘, th.M’
(Js;c:“'

Extan Y

18 The Pakistan 4
3 The quest {
2.1 Question ofe;gg:{ of fact (1968) 34 B10 e the accused 1o go to the

- antitie (e tof |
§ a quesik med did not € ill him.) [(1957) 1 Andh /=] 18 .
?\‘r:ziatzis companion were ar that they would k : k}?‘

: (1
the deceased apprehending e offence”. Every attempt or threat 1 %
t the

Ommyy ,
i ust pause and refle I

3. ~Atempt or threat 1o FRUT take v TS'[;'%H;Q%B\/ag 260] Wher;ih"é"; ’“Erg‘:
oftence would not entitle a_Pe xecution immediately- sitting in front of his house a1 d 8093%
threat is intended to be put Anthe accused, who were usedl by Virtua of provig: the iy
first poked p 3 QUAr &y cad of accused, 698) 1 Mah LJ 54 (Bom)] S0l
o 8 swéi tt)rlac:av:ight of private defence. [(7 i i

102 and 97 ha The right of private detenceco_ L.(J) ¥15O iy S)s] SO long 8
4. A continuing right. The body continues, [1972 Cri ng)1 > S0 long 2 ty
apprehension of danger t0 [1974'Cut LR (Cri) 348 (353) (DB)]

‘ in his hand. '
opponent has the weapon in ntinue after assaulter has been disarmeg

: ot co : < Wheyg
fﬁ nigr&tsg;,gfggfge\,gfs‘%?f& ct:ﬁg?ncident was that after he had disarmed the decease p,
e acc

: sed has been disarmed and the
caused injuries to him. Held, as s%onrﬁl;tg% gf‘i}%%ae of person which accrued fo r;cf:séd
ol By kmfl;a' th?dr;ghgo?wtir?ue After the deceased had been disarmed the accy e
begnr}nmgoc%élg t%?atn 1e ssiﬁci‘sed wound with the knife taken from the deceased on the differen
calrjtsmogf rtl)ody- of the deceased. The number and nature of injuries shows that the accused
iﬁe:ded to cause the death of the victim and as the act which caused death was not merelyin
excess of the right of private defence, not a palpable pretext of the exercise of that right, the
case fell within the definition of murder entailing conviction u/s. 302, P.P.C (old). [PLD 1955
Lah 33] Where the apprehension of danger is over but a person nevertheless continues hi
attack he exceeds the right and will not be protected by the section. [AIR 1974 SC 1575 |
Where a dispute started in a field and the deceased returned home and was killed there.

cannot be said that there was any justification for the crime on any theory of right of sef- |
defence. [1956 Madh BLJ500(DB)] - . xi' < .n e

———

103. When the right of private defence of

death.—The right of private defence of property extends, under the restrictions
mentioned in section 99, to the vol

_ untary causing of death or of any other harm 10
thr?»u;:rongdogr. if tge offence, the committing of which, or the attempting to comm:
Which, occasions the exercise of the right be description
hereinatter enumerated namely: - gnt, be an qffence of any of the A

First. Robbery; = 2
‘Secondly. Hous‘e-break‘ing by night:
' Thirdly. Mischief
building, tent or vessel is
property;
~ Fourthly. Thett

property extends to causing

by fire. committeq o any build’ing, tent or vessel "éhi%';-
used as a hyman dwelling or as a place for the custo Y

» Mischief or house

‘ Sas
-treS ass. u r circumSta”Ce :
© apprehension ¢ pass, under such _

. Right of private defe

| “18Nce w T
~ causedeath. hen extenas 0 5.5 Mischief, |
g' ngal;n.' - o 'Th‘?f‘. mischief or house~trespassyble..
e Wi 7= Right of private defence not aval?
4.~ House-breaking by night. s S :

"':ﬁigﬁ"t:‘?‘f;brivate defence availablé- =
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1860 by M. Mahmood
jstan Penal Code, 166 [
324 e &eh?:;xtends to causing any 'Erc':';rgr‘:if' than g, 9}
ence, e committing of which, or the b fofl, ToieEhlet or onTich, o
the offence, the com ht of private defence, the theft, " CliMing) . &
the exercise of the rig rated in the last preceding Section ¥

descriptions enumer '."151-
gg:eso fnitn éxct)gr:zeto the v?oluntary causing of ldtra]?;h, E:Ls?r?gstoetﬁtsw’ Subje%
restrictions mentioned in section 99, to the voluntary rongd%rq_%

harm other than death.

—

ITEXE

s 3. Criminal trespass (s. 447, PRo Y

2. Recourse to the public authorities. 4. Sentence.

‘ e. Section 104 of the Code relates to s. 103 as section 101 related to g, 4 ‘
;ect?:r? grovides that if the offence the committing of which, or the attempting to commi A
occasions the exercise of the right of private defence, the theft, mlschlef,‘or Criminal tragpae
not of any of the descriptions enumerated in the last preceding section 1-€., 5. 103, that pe
does not extend to the voluntary causing of death, but does extend, subject to the restricim
mentioned in section 99, to the voluntary causing to the wrongdoer of any harm other p,
death. Section 102 defined the commencement and continuance of the right of private defony
against personal injuries, this section describes the right in protection of property. As g

Provisions of s. 97, P.P.C have given every person

property belonging to himself or to any other person a ainst ich i offence faling
under the definition of theft, robbery, erischiee or cri n s e B it suet

offences. Provisions of 5. 103, P.P.C h

but certainly not that, if the danger to th
Right of se?; ; of it

In the case of theft, mischief or criminal inti ated
5 03,7 190 el O 21T 132 nt o e st arurn
0 0 tne voluntary caysi x ‘
or criminal trespass not of {Ke gggg’?p&f)g :rrmgteﬁgiggé}g de1ath. Itin the case %fet(;]etflgeﬂisgh's
Eﬁ%ﬁeﬁﬁﬁ'zpm 13?58 SC 665) and the Court has to ssée ?r?ﬁgtt?:rattﬂésgaasue comes !
would be guilty of mur(?enrdpggxif?dsesdt???ec;ﬁeercg : g? brought under the Exceptiorr_t;]he“a;c”,(g
LT 868 (DB)]Where in an incident arisin onditions of s. 300 are complied with. [17%eq
i : out of | ' s sonS
to the lar}g el? L:gss(tjessuon of accused grogp and tr?g %gtl:i%gtg !I;e deceasegxﬁgggiion given ﬁz
their 2o L o Srously assaulted” deceageq With deadly wonson the action o'
deceased - Vlo Coun to criminal trespass and, therefore tf¥e \p{egtp O?Sthe accused |
Foht of private. defoand 12 other than dears: prt 1999 SC 1083) I, in the exercis? (g
the accused o) istance is offered D w
trespasser as creates a feasqnab!e apprehens; 4, Such reszstanc_e IS O W Jld
the result, agot}qhetr (lgr?_t, that is, the right of prﬁjg?etger;:angctgfgfdeam - g”e""“?nhfico f o;ﬁ
accused and that rig t extends to the causing of any hare . PErsSon accrues R 1955 Loy
b) 3501] One of the restriction i Y "arm including death. [Al et
(Lab) i S On the right ynger the section is that the right o' Pl
defence of property in no case should exteny 10 he causing o olon is tha it Is Nece s
inflict for the purpose of def -8Using of more harm than it uldy:
to intlic ghce. In the exercise of & h st be r€9°1
according to the nature of the action which is taken b the ~3Nt the force muS® uestion 57}
what extent force may be used s a auestinn -1 . Y the opposita narty The o

Scanned with CamScanner



. oWy T 4 [Ch £
The Pakistan Pend is a right of private defence of , ' “Nay
i ass (s. 441, P.P.C)- T“"'fof criminal trespass. [1969 P ¢, \"pen,

: L ]
3. Criminal tresp st grievous hurtin %"‘;S‘O gject the trespasser with the useJ' 5‘3‘334}

0 ing atlea o B
fnxéeﬂé r?tif &agf;‘ngr of the land has the rtlgof private defence. [PLD 1959 Lah 606) %‘”\E

: the righ exhortation giv hery
amount of force n gxgﬂseed O»I;ith deadly Wei?ggbggs:ahc? and his sonsg cggws? \; ey
acc%%?gug?ytggsglntéd the de_ceased \ﬂg?:cttion of section 104, it being a casg ll’nga!n‘
{;‘r‘:"i they were held not entitled 10 P 1. right of accused persons did not exteng ¢

trespass within the meaning of s?ncéi%? r?z:rm other than death. [1999 Cri LJ 1634 (g, Cj}c:&::

xtended only to caus! .
e There were exchange of abuses. thrOV:ln%aOr;g:Odgog:rﬁ%g?oon aCcugeq
4. Sentence. tor raising wall in dispute. Both events namely SoTITISHON of migy
were collecte d throwing of clots affecting person B &Nt to givg 1 Q%
regard to property an death. No background of ill will, element of premedi? {

e short of causing i 3
ﬁfcplf:ﬁgi:\%usrﬁaﬁrg. aforethought being present, extreme punishment of death nof Ca"edlﬁ’

kil ding before Supreme Court, compla;
( iti f offence. Case pending ' ainant b
= gg;;gg:gl:r?d%tating that incident took place eleven years ago and that accused”‘sﬂ
related to him and had young children and that he had forgiven him from his hgan Aj
case for reduction of sentence. [1984 SCMR 1323]

105. Commencement and continuance of the right of private defenc
property.—The right of private defence of property commences when a reasonay;
- apprehension of danger to the property commences.

The right of private defence of property against theft continues till the offends
has effected his retreat with the property or either the assistance of the pubi
authorities is obtained or the property has been recovered. '

The right of private defence of property against robbery continues as long &
the offender causes or attempts to cause to any person death or hurt or wrongt

restraint or as long as the fear of instant death or of instant hurt or of instant persond
restraint continues. R :

The right of private defence of property against criminal trespass or mischié

cqntirr:y?s as long as the offender continues in the commission of criminal trespass®
mischief,

The right of private defence of pro P ) . by i
continues as long as the house-tre Properly. against house-breaking %)

spass i h housé.
breaking continues. Pass. which hag been begun by suc

w

-

1. Commencement and continuance of right 4

of private defence of propert Para 2—Robbery.

2. Para 1—Thett. 5. Para 3—Criminal trespass. ‘
3. Till offender has effected his retreat with 6. Para 4—House-breaking.
the property”. , 7

Burden to prove.

r | g
1. Commencement and continuance of right of privat gection 1y
infra regulated the commencement and continuange of ?hceie:ie rr‘)ct:eo?f 'r:i\r/ggaerc:g}ence a.g?,l,ﬂdf
personal injuries. This Section provides for the ccmmencement%nd continuance of e 9ion
private defence of property. As such, th othef Dy

: , . (nese two section are each
of these section are in harmony with English Law. Thoug%ogmepgggrr\fqtggy cti%seiy follo"’ ot

wording of s. 102 the commencing period for the two y they =

rights differ with the objec j

Scanned with CamScanner




Pakistan Penal Code, 1860 329

[S- 106] st the thief even when he found him in possession of the property and if he made
rght 10 aﬂeuempt he could not claim a right of private defence of person or property at that
any suchgéo p.Ccr.L.J. 236] The High Court of Azad Jammu & Kashmir has held that where
stage- J ,’uauy seeing thief in possession of his goods, he need not run to seek protection of

% acnorities he is entitled to use a reasonable force short of causing death to deprive
sbiic aut ty [f5LD 1963 AJ&K 90] Deceased after receiving first blow with kassi while in
thie sition unable to turn his face and attack accused when accused repeated biqw.
pending pof force implied and repeating of blow on head of deceased with a heavy weapon like
quantum 0 used was out of all proportion that situation actually demanded. [1984 P.Cr.L.J.

xassi by ace
0 : :
1090 In case of robbery the right of private defence continues as long as the

—Robbery. :
para 2—H o empts to cause to any person death or hurt or wrongful restraint or as

. uses or att : C ? ,
oﬁendefh‘;afear of instant death or of instant hurt or of instant personal restraint continues.

n as t G . - .
4 iara 3—Criminal trespass. [n case of criminal trespass or misusing the right of private
defence continues as long as the offender continues in the commission of criminal trespass or

‘schief. Where certain persons armed with hatchet and lathi forcibly took two carts loaded
mﬂh sugarcane through the field while transporting it to a public passage and when they had
4 r a short distance to reach that passage, the owner of the field protested against the

el to cove . _ . SIS, L
conduct of those persons in damaging the standing crops on his field, it was held that the fact
that they could not leave the field without committing further trespass did not give them any

right for insisting that they must continue the criminal trespass and beat the owner to death.
[AIR 1961 SC 1541] A trespasser cannot be said to continue the trespass after he is physically
| disabled from getting out, [AIR 1956 Sau 77] or after he has run away. [AIR 1961 All 38 (45)]
| The right of private defence is available even against a public servant but in keeping the officer
" Jocked up far beyond the limits dictated by the need to protect the property and prevent
' criminal trespass, the accused commits the offence u/s. 342, Penal Code. [1952 Cri LJ 1023
' (DB) (Mad)] Where one of several co-sharers in constructive possession of joint land commits
the offence of criminal trespass and mischief by digging a part of the land for appropriating it
for his exclusive use, in spite of opposition by the other co-sharers who are also in constructive
possession, the opposing co-sharers will have every right to prevent such an act of digging by
the former co-sharer. [AIR 1934 All 829 (2)] Once the mischief is completed, the right of private
defence against it comes to an end. [(1869) 12 Suth WR (Cri) 43.(DB)]

6. Para 4—House-breaking. In case of house breaking by night the right of private defence

continuances as long as the house-trespass which has been begun by such house-breaking
. tontinues. The duration of the commission of house-breaking by night must be limited to the

time during which criminal trespass continues which forms an element of house-trespass

which is tself essential to house-breaking and cannot be extended so as to include any prior or

subsequent time. [1882 Pun Re (Cri) (No. 2) p.2 (2,3) (DB)] The owner of a house is justified in
| 8ing a weapon against a house-breaker so long as he remains on his premises but he is not
! Ied In running after the thief and killing him with that weapon in the open lawn after the
| Pise-lrespass has ceased. [(1868) 10 Suth WR (Cri) 9 (10)]

‘,;Bl;’ljden to prove. Where accused has taken the plea of self defence, burden would shift
IM10 prove the same. [2001 SCMR 51; PLD 1991 S.C. 520; 1992 SCMR 2047 ref.]

'.;'har:nof[, Right of private defence against deadly assault when there is a risk of .
L aSSau:t"nogent person.—If in the exercise of the right of private defence against
" Suateg - Which reasonably causes the apprehension of death, the defender be so
 nocen al he cannot effectually exercise that right without risk of harm to an
B Person, his right of private defence extends to the running of that risk.

lllustration

A . b pa o
de ;f, altacked by a mob who attempts to murder him. He cannot effectually exercise his right of
e 2. Without firing on the mob, and he cannot fire without risk of harming young children who

- Privagg
With the mob. A commits no offence if by so fliring he harms any of the children.
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t deadly assault. Section 106, PPC i)

, ult which reasonably causes the Videg

mstt ;?h aatsﬁg cannot effectually exercise that righ{)s:;-’r?ensioﬂuh
e f private defence extends to the running o i out Skg

sonably causes apprehension of dea?hnsw

ich rea
section contemplates an assault wh at the right of harm even to o any

; . : ' efence inno
provides exercise of right of private d vate defence of person and property incteri?st ety

= : f pri
The provisions relating to the law Ol [ [ nd the words used '
ifiad i mplete in themselves and the In the sgey;
O o o or finding the extant and imits of the right. While s. 100 of the Code e;!Pns My

be looked to for finding the exten _ i @ extgn
right of private defence of the body against an assault, under the conditions mentioneq thd:r%
to the voluntary causing of death of the assailant, this section extends that right, )

running the risk of harm to an innocent person it that right cannot be effectuajy e
without running that risk. The right under this section cannot be used as a pretence fq, Cae.
harm to another person nor for causing more harm than is necessary for the purpose(;i:s‘rIg
defence. When the accused inflicting a single blow by stick in self-defence, when attackeqme
his brother at midnight, and the blow accidentally striking his father's head, who Sudde,;’
intervened at that particular moment, he is entitled to protection u/s. 106. (1993 Cri Ly
(3812)] In this section the expression ‘harm’ can only mean physical injury. [AIR 1966 &
1773] Accused at the time of incident appearing to have been so situated that he was noting
position to effectively exercise the right of private defence without risk of harm to those w
were nearer or around his father including the two deceased persons who according to trg
complainant had also come there in the mean time after hearing the alarm. Case of the

Right of private defence agains

‘ i aga
right of private defence ag
death, the defender be SO sutqa e
harm to an innocent person, his rig
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