1) ' Pakistan Penal Code, 1860
>34 solitary confinement.—Whenever
“‘-hi;:h under this Code the Court has

?)rxvgsr?gn Is convicted of an offence
et ey, by s et g Seéntence him to rigorous

_;}«;‘ s _ nt for any portio . . \Ne oftender shall be ke ti

2 confineme _ N or portions of t e
S ced, not exceeding three months in the whare " SONMeNt to which he is
:;;e that is to say:
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a time not exceeding two months if the term of impri ;
- and shall not excee d one year: mprisonment shall exceed six

a time not exceeding three months if the term of imprisonment shall exceed
one year.

_ Solitary confinement. m%

. s 2 “Not-exceeding three months”.

1. Solitary confinement. olitary confinement is a serious deprivation. Blind foldin
confinement in a dark, unhealthy, underground cesslar, refusal to al!owptalk with anybody or tg
see relatives etc. may amount to torture atleast me

moL _ ntal if not physical. All types of soli
confinement and/or deprivations are prohibited unles S e of soliary

] ] _ § it becomes necessary to resort to the
same by way of punishment in accordance with law. (PLD 1977

_ Lah 1174] Sentence of solitary
confinement should not be ordered unless there are special features appearing in the evidence
as to exercise of extreme violence, brutality or terrorism in the commission of the offence. This
section no doubt gives power to the Court to award solitary confinement but at the same time
has prescribed its limits. The Court must be competent to award sentence of rigorous
imprisonment to the offender, the offence being als

0 subjected to such sentence in the Code.
Secondly the Court cannot award sentence of solitary confinement more than three months in
the whole according to the following scale:

a time not exceeding one month if the term of imprisonment does not exceed six

mont

months;

a time not exceeding two months if the term of imprisonment exceeds six months but -
does not exceed one year: ' '

a time not exceeding three months if the term of imprisonment exceeds one year.

.. Solitary confinement cannot be imposed for the whole of the term of a person's
mprisonment merely because that term is a short one coming within the extreme limit of
fourteen days prescribed in s. 74(1). Where the accused is sentenced to four months rigorous
werisonment, with a fine and in default, to one month’s further rigorous imprisonment, a
ptence of one months’ solitary confinement would be pertectly legal according to para 2 of
the Section even though the accused could not lawfully u/s. 74, be subjected to more than 26
days soltary confinement, if the imprisonment actually continued only for four months. [1878
Pun Re (Cri) No, 7 p. 16 (17) (DB)] Where the sentence passed is exactly one year's rigorous
Iénprnsonmem. period of solitary confinement must not according to para 3 of the section,
*eeedwo months. [1913 Pun LR No. 161, p. 546 (548] ‘

The punish i fi t cannot be awarded for offence not under the
il - for e B bl el rovision therein for imposing such
DUnishmen{] d?j,??specaal or Local Act in the absence of a p

Substantiye

1927 All 472] Solitary confinement can be awarded only as part of a
of

: i i t is awarded in default
sentence of impri ent and not when such imprisonmen
Wﬁ:Vment of fine, or in degtixslto gﬁurnishing security. [1887 Pun. Re. No. 52 (Cir.é 5 ;zg (‘t[i)nBéU
somre the Substantive punishment awarded does not include lmpnsonmer;J G solitar);
cmf?;%n?o”ﬁ”e"\ent cannot be awarded. [1882 Pun. Re. (Cr.) No. 9 p.13 ( )]
() Tent ¢an be ordered in the following cases:
he Arms Act. [1866 Pun. Re. No. 120 (Cr.) p. 38 (DB)]

) The Excise Act. [1980 Pun. R, (Cr,) No. 17, p. 65]
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= . L. Jour 654]
(i) The Criminal Tribes Act. [AIR 1924 All. 319 25 Cri

.), p. 73 (DB)]
(iv) The Post Office Act. (1879 Pun. Re. No. é‘ftf;l_)rrg UZ a|(conc|uded. D
i |
v) Recording of summary evidence before Mi
i prisoner i% solitary confinement. [PLD 1974 Lah 120]

2. “Not-exceeding three months”. Where an accused person IS convicted of Seve,

' ' isonment for e “fal
: i to a term of rigorous IMpris _ ach of
offences at the same time and is sentenced B B et in stch cases are not llsgal ~il gh:

offences separate sentences of solitary con <coed o mes |
i i i offence does not exc maximum pg
period of solitary confinement for eacr;le ngaregate of the periods of Solitary COnfing mn

entioned in this section, even though t _ _ .
;nwarlded for the different offences may exceed the maximum of three months mentioneq i, the

e
e

section. {1897 Pun Re (Cri) No. 7, p. 17(18) (DB)] Assum'“g ,g“%s&ggg‘zt sentenceg
solitary confinement for separate offences for which an accuse tI Sl _One tria| m,
be legal even where the aggregate period of solitary confinement ex el Ximum of three
months under this section, such a sentence is not considered expedient and advisable, and

: - - i finement to a period of 1
is the practice to limit the aggregate sentence of solitary con hreg |
months[? even where the accused is convicted of several offences and sentenced to Separaty |

terms of rigorous imprisonment at one trial. fAIR 1923 Lah. 104]

74. Limit of solitary confinement.—In executing a sentence of_ solitary
confinement, such confinement shall in no case exceed fourteen days at a time, with
intervals between the periods of solitary confinement.of not less duration than sych
periods and when the imprisonment awarded shall exceed three months the solitary
confinement shall not exceed seven days in any one month of the whole
imprisonment awarded, with intervals between the periods of solitary confinement of
not less duration than such periods.

%
1. Scope. 2. “Month”. : ,
1. Scope. Provisions of s. 74 of the Code are supplementary to the prec'eding section, ie,

73. This section has been enacted on medical grounds. Solitary Confinement is a punishment
very harsh and crucial for the health of the person confined. It is conducive to his physical

14 days at a time with intervals of not less duration than such periods. If the period of

substantial sentence does not exceed more than three months the solitary confinement should

not exceed seven days in any one month with interval of not less duration than such period. |
The use of the word ‘portion’ in s. 74 makes the intention of law giver clear that the Cout |

cannot condemn a prisoner to undergo whole of the term in solitary confinement.

A sentence of solitary confinement passed in accordance wi le prescribed i ¢
Section 73 would be perfectly legal even though the whole term vglftrtlhtg E;‘.cs;lci:til:aypconﬁnemenl 4
cannot be executed in this section. [1878 Pun Re (Cri) No. 7, p. 16(16) (DB)] It would be illegal
to order a convict to be kept in solitary confinement for the whole term of imprisonment ©0 &
which he is sentenced even though such term does not exceeq the maximum limit of 14 &> *

duration prescribed by this section. [(1869) 3 Beng LR (A Cri) 49(DB))

2. "Month’. A ‘month’ signifies a period equal to the average duration‘of a calendar mont™

that is (disregarding fractions) thirty days. (1978 Pun Re (Cri) No. 7 (DB)]

—— e
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[S- 75] istan Penal Code, 1860 197

'75. Enhanced punishment for certain offences
' : under Ch
chapter XVII after previous conviction.—Whoever, having been conviécl:‘t:g?ir X or

(@) by a Court in Pakistan of an offence punishable under Chapter Xl or

Chapter XVII of this Code with 2[imprisonment i AW
term of three years or upwards, oE P nt] of either description for a

(b) [Omitted by Ord. XXVII of 1981].

shall be guilty of any offence punishable under either of those Chapters with lik
imprisonment for the like term, shall be subject for every such subsequent oi‘fenceI tg

imprisonment for life, or to imprisonment of either description for a term which may
extend to ten years.

# “
1. Scope. Proof of previous conviction.

2. Charge.

5.
. or Y 6. . Evidence as to previous conviction.
3. “Punishable with imprisonment for a term : o
of 3 years or upwards”. , 7. Enhancement of sentence in revision.

4. Previous conviction. 8. Practice and pfocedure.

1. Scope. Section 75 relates to enhanced punishment for offences under Chapter XIl or
Chapter XVII of the Penal Code. It provides that persons previously convicted of offence fallin
within the specified chapter’s will be liable to higher punishment than the otherwise deserve. ﬂ
says whoever, having been convicted of an offence punishable under ghapter Xl or Chapter
XVl of the P.P.C., with imprisonment of either description for a term of three years or upwards
or found guilty of any offence punishable under either of these Chapters with like imprisonment
for the like term, shall be subject for every such subsequent offence to imprisonment for life, or
to imprisonment of either description for a term which may extend to ten years. It is essential
for the Court when invoking this section to set out in its judgment with precision the dates and
the particulars of each previous conviction which is relied upon for the purpose of applying that
section. Where that is not done sentence is liable to be reduced. [1968 P.Cr.L.J. 396 ?Lah}]
The principle as envisaged in s. 75 of the Code is that if the previous sentence borne by the
accused had no effect on him, a more severe sentence should be awarded. But it does not
follow as a right and inflexible rule that in all cases of previous convictions, an enhanced
sentence should be awarded. It is ?ood as a rule of thumb but the circumstances of each case
should be taken into account in inflicting punishment. [AIR 1955 Andh. Pra 190] This section
does not create as substantive offence but only provides for enhanced punishment. [AIR 1970
Ker 251] This section applies only to offences under Chapter XIl or Chapter XVII of the Penal
Code and a conviction under some section not falling under the above Chapters will not come
under this section. A fortiori the section does no apply to offences under any other law. [AIR
1966 Madh Pra 271] Under this section both the previous and subsequent convictions must
be for the offences mentioned therein. [AIR 1935 Bom. 188] where the subsequent offence is
not one under Chapter Xl or Chapter XVl of the Code a previous conviction under thl%
Chapter is not relevant for assessing the punishment for the subsequent offence, though i
could be taken into consideration. [1968 SCD 477] This section does not apply to a cortwnc%lon‘
u/s. 369 of the Penal code (Kidnapping or abducting child under 10 years with )latlentcc;]s ?gr
from its person), the reason &)eing that the selection does not fall under Chapter Xll or Chap

icti used in cases of similar
XVIl of the Code. [AIR 1923 Lah 286] Previous conviction of an acc R

roduced in

evidence or a list of same can be produced. Such procedure |
disclosure of previous conviction of accused in charge shee
iregularity which can cause any serious prejudice to accuse
admits his previous conviction. [1996 pP.Cr.L.J. 1218]

S

1 Subs. by Penal Code (Amendment) Act, 1910.
2 Subs. by Ord., Xl of 1972.
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A , icable t _ : [1ge
ALrL Jﬂ;gSs;;(I:tt Ignezasg?\%;??omigecipuprltl?Nhen invoking this section to set out in itg U,
CrL.J.

41 : i
; h previous convictions which is reliog Ur-.l
' isi and the particulars of eacC elon Trada b Don
fw |tr:hprecnsuc;r;éh; ggt;l)s/ing that SgCNOH- [1968 P.Cr.L.J. 5] Ad?&?\iligtion can i{)éh? cuteq
cc;rn l?ep:;?ely relied upon. [PLD 1961 Dacca 307]CP;_GYIIO1U:0] aken i |
account for imposing enhanced punishment. (1995 p.crL.J. e
Where the accused was charged u/ss. 411, 75 and the mdamnd SOSG;n ence Provig
u/s. 411 was awarded to the accused, chargeé u/s. 75 held prove nl?a neec 2;& the Videng,
that the convict had many convictions against him to justify an e ence y/s, s
P.P.C. Notice for enhancement issued. [PL

D 1963 Kar 598]
2. Charge. | (name of the office of Magistrate etc.) hereby charge you
(name of the accused) as follows:

: at comm;
That you, on or about the day' o) [ — ——— COMmittgy
ahg thereby committed an offence punishable under section __ the

Pakistan Penal Code and within the cognizance of this Court.

And you, the said stand further charged that you, before the committing
the said offence, had been convicted on the day of ____ of an offeneg
punishable under Chapter XII, or XVII of the Pakistan Penal _que 'wnh'lrr_!pnsonment for a tem
of three years, to wit, the offence of which conviction is still in full force and effeq

and that you are thereby liable to enhanced punishment under section 75 of the Pakistan

Penal Code.
And | hereby direct that you be tried by the said Court, on the said charge.

If a person is intended to be tried and punished with enhanced punishment for with
punishment of a different kind as being a previous offender, the particular of the previous
conviction should be stated in the charge. [AIR 1953 Kutch 1] According to Sindh High Cour,
the prosecution should call ali relevant witnesses and produce all material evidence on record |
so that the accused should know what evidence he has to meet. f[AIR 1941 Sinch 173
According to Lahore High Court, in case in which it is proposed to ask the Court to award
enhanced punishment under this section on the ground of the accused being a person with
previous convictions, the charge itself must include particulars of the previous conviction of
convictions. If the above provisions are not complied with, the Court will have no power to act ¢
under this section and award enhanced punishment under this section for a subsequent i
offence on the ground of the accused having previous conviction. [AIR 1944 Lah. 25] i

3. “Punishable with imprisonment for a term of 3 years or upwards”. Section 75 of the
Code applies only to cases in which both the previous as well as the subsequent convictions
relate to offences which not only fall under Chapter Xl or Chapter XVII of the Penal Code bu!
are also punishable with imprisonment of either description for a period of 3 years or moré
When the accused is sentenced to suffer rigrous imprisonment for three years after N
previous conviction referred to in the charge u/s. 75, has been taken into consideration.
further natice for enhancement of sentence need be given, [PLD 1963 Kar 602] This section
only concerned with the question as to whether the offence for which the accused W2
convicted on the previous occasion and is subsequently convicted is one which is pur:ishalb16
with imprisonment for 3 years. The fact that at the previous conviction the accused W

actually sentenced for a period less than 3 years is immaterial whers the offence itself was "
punishable with imprisonment for 3 years and more. [1977 Cri. LJ 88] Where the accuse .
two previous convictions, only one of which came within the purview of Section 75 and ,lhe J_J
other did not, it is only the former that can be taken into consideration under this s6t%%
[(1928) 20 Cri. LJ 772 (Lah.)] Where the previous conviction was for an offence u/s. 403 g
Penal Code (dishonest misappropriation of property) this section will not apply, although $ 40° ;
falls under Chapter XVII of the Penal Code. [(1928) Cri. Ly 439] g . 4
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s 75
(8- 1 nempt to commit offence. Section 75 cannot be ma -
¥ .«Anvmpt to commit an ottence. [1968 P.Cr.L.J. 1857] This soc?%nagggﬁgglgn‘lg ﬁhfﬂgrg
wson has committed an offence and is being tried for it. Where a person has not
a\-nm:th‘-d an oftence but has only made an attempt to commit an offence, his
yunishment cannot be enhanced by application of this section. [1968 P.Cr.L.J f857]
nis section will not apply to a case where the previous conviction is for 'an'aitémpt to
commit an offence under Chapter Xl or Chapter XVII of the Code. [(1868) 1 Weir 36]

Abetment of offence. The abetment of an offence under Chapter XIl or Cha
" of the Code is not an offence under either of those Chapters and hence whepr:aegi)t(r}.’_:;l:
the previous conviction or the subsequent conviction is only for such abetment, this
section does not apply. ((1908) 7 Cri LJ 32 (Bom)] '

imprisonment for default. An order for security for good behaviour is not convicti

a3 nopcan it be said that when a person is imprisoned for failure to furnish the selgﬂ(r)i?y
ordered he is convicted and sentenced for an offence. Hence this section will not apply
in such cases. [AIR 1934 Sindh 195] When an order for security for good behaviour for
security and imprisonment in default are proved in the properly may they can be taken
into r?onStderatlocr)\f, éggg%r;r)ot ft%r engancemenft of the sentence under this section, but .
for the purpose sidering the adequacy of sentence that could be award
accused. [AIR 1930 Sindh 58 (DB)] U el

3.4 Section 75 read with s. 511, Cr.P.C. Section 511, Cr.P.C. is attracted only when s.
75, P.P.C is pressed into service or when offence falls under a special law and such
law provides a higher punishment for repetition of offences. Where an enactment does
not provide any higher punishment for habitual offenders, s. 511, Cr.P.C. would not be
applicable. [PLD 1977 Quetta 56]

4. Previous conviction. It is essential for the Court when invoking section 75, P.P.C., to set
out in its judgment with precision the dates and the particulars of each previous conviction
which is relied upon for the purpose of applying that section. [1968 P.Cr.L.J. 396] Question of
punishment in cases of offenders with previous convictions has to be considered from the point
of view of cases coming under this section. In such cases the Code itself provides that the
offender with previous conviction is liable to enhanced punishment up to the limit mentioned in
this section irrespective of the limit of punishment prescribed for the offence under the section
under which such offence falls. [ILR (1966) 1 Ker 251 (DB)] In such cases the fact that the
offender has previous conviction may be taken into account while determining the sentence to
be passed against him. But such sentence cannot exceed the limit prescribed by the section
under which the offence falls. fAIR 1941 Sindh 173] The discretion the Court has in the matter
of awarding higher punishment applies to the question as to the amount of punishment, L8.,
the length of the term of imprisonment that is to be awarded as enhanced sentence on the
ground of a previous conviction under this section. The section only lays down the maximum
sentence that can be passed against offenders with previous convictions. The sentences
mentioned in the section are not the minimum that can be passed in such cases. [ILA (1966) 1
Ker 251] This section is not to be applied mechanically in every case in which the offender may
{‘a"e previous convictions and may be convicted of an offence of the description mentioned in
he section. [AIR 1943 Cal. 25] ’ 3 s A
Whe i ‘ ious conviction during which the accuse
has been Ieggir? lo:ng ﬁmsﬂaﬁf@ al?svegl Erl\fé?rbtg r ?gg;lrotuos apply this sectio% to him and award
§g“an.ced Dun!sgment under it. [1966 Cri Lf 410 (Ker)] Where the second offence was
uﬂme‘?'&%d after the previous conviction but before the lacicustg? haecét%r:ldg;%%r:jes ;r}?c?n’;ttgtngg
revi i it i i n S8
Previous conviction, it is not a fit case for app yh r% ont had no effect on the accused.

S Su 6 subsequent offence shortly after
LR (Crl) 66] Where 1, ofloncer Eomt’ t|;rl ' be dgalt with under this section

ming out of jaj| I ay properly
&nd be awarg after the previous conviction he meay P 56 L ah. 336] Even where this section
8nplies g g | °d the enhanced sentence under it. [/ 1%evere sente]nce merely because the

case, th “pass an undul .
%"S““ﬂ I8 an old offgncc;igyr\}vi?g%l:le%lgag%onvlctions. { 7 968 Cri LJ 410 (Ker)] The principle that
rulepttf,mshment should fit the crime, should not be lost sight of even in such cases. There is no
the p;at- the sentence on an old offender should always be at least a little more severe tl:jan
the g Svious 8entence, [1968 Cri LJ 410] Where the sentence prescribed for the offence under
& €¢tion in which the offence falls is itself sufficient to meet the ends of justice recourse
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unishmen e enhanced sentene,, - %
‘ShomdGOtfPengg(rj\ﬁt}whgrgcmgc‘?g”?’““o“' [ ts chr?ribtsze(i]cge]d the limit laid oy
Itf;i‘:ns(s;ctigneon the ground of previous conviction bsequent conviction is for an attg, e

: re the previous Of Su , this section doe Pty
i fléﬁ{:{gﬁ]mc‘jlgp chap. Xil or Chap. XVl of ihe €005 s

aDD',
ode and not Ch i
as the conviction in such a case is one under Chapter 23 of the C apter y;

’ ' Loy
- : ven in such cases the previous convictg,

Chapter XVII as required by this section. But gnce o o accused. [AIR 1943 Singh 172]%63”
d

: i ing sent : P . ha
be taken into consideration while passing be awarded under this section is not inc, ]
enhanced sentence of imprisonment that gtar;vhich is the maximum fixed for the offenc din

i imprisonme en 1 sk . |
tsh:m?;(# rggs;?]ré ctgr?nﬁrrbne (t);l:?np%to account in fixing ;r;%]term of imprisonment in ciefaun(?f
payment of fine under that section. [1890 Oudh SC No. i e

5. Proof of previous conviction. It is the primary duty of trfw_e_tprI REMI (015 of%}qma
stch as the existence of previous conviction are brought defini ei)étion e e ¢ Couy
at the proper time. As the sole object of proving a previous conv e out Weay

evidence against the accused but to help the Court to determine the measure of PUNiShmen,

the Magistrate should try to ignore that fact in considering the judgment and it is only 5 the |

close of the trial that evidence of previous conviction should be adm]rtcta?r(\jé r?tuc;hse\él??nce Mg
be clear and precise and its prove must strictly conform to the _req]w Jor e Code g
Criminal Procedure, 1898. The previous conviction or acquitta ’EEIT)Q;J‘J;LB;? 28 Qanun..
Shahadat be proved by admission of the fact by the accused. [A - ah 25] Failure 1,
take any objection would amount admission. Provisions of secondary evidence as provideg n

tterg

Art. 76 of the Qanun-e-Shahadat can be availed in a proper case where the record of previgys |
conviction has been destroyed. [PLD 1961 Dacca 307] However, s. 511, Cr.P.C. would pe |

attracted only when s. 75, P.P.C is pressed into service or when offence falls under special 3y
and such law provides the higher punishment for repetition of offences. [PLD 1977 Quetta 55)
Where the previous conviction is not proved, enhancement of sentence under-this section is
illegal. The admission made by the accused himself cannot be safely relied upon for Imposing
enhanced punishment on him ufs. 75. [PLD 1961 Dacca 307]

6. Evidence as to previous conviction, Where it is intended to award an enhanced
sentence to an accused under this section on the ground of a previous conviction, such
previous conviction must be strictly proved before it is made a basis for awarding the

enhanced sentence, unless the accused admits such previous conviction. [AIR 1949 Mad |

499] The previous conviction may be proved in addition to any other mode provided by any law
for the time being in force. [AIR 1941 Sindh 173] As the evidence about previous conviction
can only be taken after the accused has been found guilty of the subsequent offence or after
the jury in Jury trial has returned a verdict of guilty, the Court cannot in its examination of the
accused u/s. 342 of the Cr.P.C., ask the accused any question about his previous conviction.
[AIR 1914 Lah. 25] Under Article 68, of the Qanun-e-Shahadat Order, 1984, where the
accused has let in evidence of his good character, the prosecution is entitled to let in evidence

about his bad character and for this purpose previous convicti is relevant a
evidence of bad character. [AIR 1960 Anch Pra 490] S e Hrisal S 18

the sentence on the ground of previous conviction. fAIR 1929 All 267]

8. Practice and procedure. The Court should take car o MO

i i : ) us
accused is a person with previous convictions © 1o see that merely beca

the subsequent offence is concerned and duri i ac
in the same way as if he had no previousl'ng su_clq inial the accused must be treated &

n o
previous conviction assumes relevance onl in conneatn AR 1930 All 17] The quest nd 3

Y In connection with a assed a
arise only after the accuseq is fsentenc<_a to be p i

_“"———._
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