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GENERAL CONCEPTS AND CATEGORIES OF LAW 

In the t~t of this chapter, some of the main or regular co 
., ill. b ·d 'b db . fl Th ncepts or categories of law w . e escn e ne y. e colleepts that 

across the main branches will be taken up in the next chaph!r. CUI 

4.7 Public. Law 
. . 

As discussed above, the principal fields of public law are constitu-
tional law; ~dministrative law, trade regulation, labour law, criminal 
la~, anq. environme~tal law. We look at each below . 

.,6 ,l Constitutional Law 
\ 

The study Of constitutional law· is basically the study of tho,;e d, 
cisions of the Supreme Court of Pakistan· that have interpreted the 
Constitution of Pakistan of 1973 and even the text of the Constilll· 

• I was 
tion that has not been interpreted so far. A modem state, as S(lill 
stated earlier in this book, is expected to deal with a mass of 
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' The trust is widely used in the c.mnmon law W?rld for both 
real and personal property, especially mcome-produbc1ng ~ecurities. 

1 1. d upon to dispose of most su stanttal falllily 
They are adso hre '~ ·table trusts are used to create large Philan wealth at eat ; c an • r d · tt -
hr . f d tions. Constructive trusts, imp ie as a ma er of law t op1c oun a . d' ·u t · 1..:... ' h b come an essential device for avo~ mg un1 s enric,.unent in. ave e 

141 
, 

cases of fraud and mistake. . . ·. 
E . ty found its way into most of the colonies m spite of sollle 

resis!~ce that stemmed from the close rela~onship between equity 
, and the crown. It was generally received m the states, was devel-

oped by the courts in the early part of the nineteenth century, ilnd 
was the subject of one of Story's great treatises. Some states had sep. 
arate systems of courts for law and equity; others had a single system 
in which a court might sit as either a law court or an equity court, 
depending on the nature of the case. Both schemes occasioned in-
convenience, expense, and delay, as ,where a party sought relief in 
the wrong kind of court and had to be&in all over again. 

There was a demand for merger of law and equity in the United 
States. New York led the reform by enactment of the Field Code of 
Civil Procedure in 1848. The code abolished the distinction between 
a suit in equity and an action at law, substituted a single civil ac-
tion for the different forms of action previously available, and con-
solidated the rules of procedure, borrowmg heavily from the more · 
liberal equity rules. In England, this was accomplished by the Judi-
cature Acts, beginning in the 1870s and going up to 1875. 1n India, 
the Judicature Act of 1781 achieved the merger. The student will study this in a later course. 

vr,'3 Substantive Law and Procedural Law 

Procedure is concerned With all aspects of the conduct of legal con-
troversy before the courts, including access to the courts, who may 
sue and be sued, the form of the action the availability of coun· tervafiin 1 · h ' 

g c auns, t e conditions of maintaining suit the steps be-
fore trial, the method of proof, remedies, the effects' of the court's 
Judgment, and appeals. Procedure includes both criminal and civil 

. 141 Hudson~ Equity & Trusts, 13-45. 
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cedure. It also encompasses the subJ'e t f . 
Pro . h th I I . c o ev1denc hi cerned wit e rues re ating to proof b f e, w ch is 
;:; significance and intricacy of this field aree ~::t7 co~rt. Because 
t}le adversary system, which Pakistan follows~ The ia:eighte~ed by 
i.owever, is generally treated as a distinct branch f th ol f ev1~ence, 
'' · f nfl. t f I · 0 

e aw. Fmall .i.e subject o co 1c o aws, or private internati 11 Y, u• d 1 . d' S ona aw, has a very 
i.ea"" proce ura mgre 1ent. ubstantive law th 
,, • J b h . ·1 d . . , on e other hand 
d
efines acts, ot c1v1 an cnmmal that may bed 1 d 1 · ' • ' &~ ~Mm 

__ 1awful. Thus, 1t creates or abolishes rights and d ti 5 b . uiu d . . u es. u stantive 
IaW also lays own sanctions m the form of penalties fin d , es, amages 
and so on. 

The distinction between substance and procedure ors b t ti 
d 

. f d . , u s an ve 
Jaw and proce ure 1s oun m almost all systems, even the very 
prunitive ones. Procedural law, or adjective law as it is sometimes 

. called, is very im~o~tant in all common law countries especially be-
cause of the creative role played by th~ courts in such jurisdictions. 
Federal systems may create additional significance due to the com-

. plexities involved in such systems. There are points may be noted 
as important for this classification, for example, if a statute concerns 
a matter of "procedure" rather than "substance," it will not be af-
fected by constitutional prohibitions against retroactive legislation. 
In addition to this, courts have greater liberty in deciding which pro-
cedure to follow. In tlie case of certain provisions, it is sometimes 
difficult to decide when a court wm consider the provision to be 
procedural at one time and substantive at another. Thus, a statute of 
limitations may be regarded as "procedural," as barring a remedy, 
for one p1,1rpose and as "substantive," as terminating a right, for an-
other, but the number of such borderline cases is relatively small, 
and the boundaries of the fi~ld of procedure are in the main well 

established. 

4.4 Public and Private Law 
The classification of public and private law pertains to subS

t
~tive 

1 
.b ti 1 r claims as mvok-

aw. It is often convenient to descn e par cu a . . . . h d 1 •fication 1s valid for 
mg public or private rights and this an Y c asst , I . gnifi' ance and legal conse-
some purposes But usually the rea si c h tu · . t t and t e na re 
quence of each term will depend upon its con ex · 

' 
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C\._~ 
of the interests being distinguished. As there is · 4 

no spe . courts to handle public law matters, there is rarel cia} syste 
the distinction is of practical importance. It has l an occasion 'wlllhof 

1. . een sug en pub 1c law encompasses those nghts that are enfor gested th 
administrative process, while private law is con cect through that 

1 f f . cernect w· h e that are e t. to en orcement on private initiative thr 1t th
08 

courts. This, however, gives a narrow operation to ~~gh the la: 
constitutional law, for example, is part of the everict: ic law. ·Even 
ordinary courts in resolving suits between private par~ Work of the 
the lawyer thinks of public law in the classic sense ofe:·:~obabJy 
law devoted to the functioning of government and the act·ranch of 
of relations between individuals and the government whilJus~ent 
1 . . d . th th · ht f · d · · d 1 ' e private aw 1s occup1e w1 e ng so m 1v1 ua s among themselv 
Even this distinction becomes difficult to apply to situations wh:· 
the state intervenes in relations betwe.en private individuals. . e 

Having said that we may note that public law will include the 
fields of constitutional law and administrative law. Also included 
are labour law, which is primarily concerned with government con-
trol over labour relations, and trade regulation, which is-primarily 
concerned with government control over business activity, as well as 
criminal law, which directly affects the relationship between the in-
dividual and the government. The inclusion of tax law may be more 
controversial because of its strong affinity in practice with private 
law fields such as companies and property law. Private law incl~des 
contracts, family law, property law, and torts. The laws ~f negotiable 
instruments, sales, agency, corporations, and partnerships. 

4.5 Classifications and Islamic La~, 
d mmon law. It branches as compare to co £ i . ) d 

Islamic law has mo:e . . fi ... , 'badiit (acts of wors,-i1p a_n 
is divided into two mam fields rst. ~ti · . . -mayJben be classilie~ 
mu'iimaliit (worldly activity). Worldl~ ac v~:,e into public and Pt 

in the same way ~sis ~~ner!~:~::at::. The j~sts, ho;:;::d t~ 
vate law, s~bstan;~v~ a ific~nce to this classification_an:J rules are 
not give too muc • s1gnl b- hes o~ concepts under w · lega 1anr · discuss the ma1or - I nuc Jaw 

. ' ed for Is a gathered. d that certain classificatiOnS us 
It is to be note ·tute 
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odern times are not followed by t ct· . 

11e J.11 d ra Ihonal I l ifl t been impose by Western ideas. Thus th . s anuc law, but 
11ave onal law" in Islam. It is a label given ;o t:: t no such tqing as 
''Pers diil' glv saying that a law belongs to p aw by th~ British cot 1 ' . . . . ersonal law d . · AC to non-Muslims hv1ng m Pakistan may b an will not 
apP1Y:.,,posed by the British, but not accord· e correct according to 
ideas iv• . . ing to Islamic law. 

6 Legal Conc~pts and the ·Law 4, 
the description above, we have said that a conce ti · 

In h' d h" h . P on or a con-
t is so met ing un er w ic a series of related r 1 cep f d . u es are gathered ther for ease o un erstand1ng and anlysis Tu· 1 d • · toge · - . · is ea s to a clas-, i;ca tion of the law into that of contracts family law~h . 

s111 
• 1 . ., ', , t'roperty law, 

ts negotiab e 1i1~truments, sales, agency corporat· tor , . . , ions; partner-
hips crimes, taxation, evidence and so on The same 1. s , . · may app 1es 

to Islamic la,v. 
These conce~ts are stu~"ied as independed fields, and some of 

these will be briefly described below. There are, however, other 
concepts that may ~ot be c_on~idered for independent study, but are 
taken up in the sub1ect of JUnsprudence. These concepts cut across 
the ordinary branches of law, that is, they are to be found in almost 
ev~ry field. Thus, the concept of "right" is foul).d in every field of 
law, so is person. Such concepts are taken up a~ a special study 
within jurisprudence for greater understandin& of the ~aw .. Th~ fig-
ure given below attempts to explain their relationship with the main 
branches of law. 

In Islamic law too, in addit ·1n to the major bran<i'.hes>fh~re ir~ 
other concepts that cut across the regular conepts. The position is 
the same a·s law. For example, we have the· biib of ribii, the 'biib of 
4aman and so on; these concepts cut across the conce pts-in t~e man-
uals of fiqh (where biib is deemed a concept here). In other words, a 
biib does not necessarily coincide w ith the chapters in a manual_ of 
fiqh. Further, there might be several abwiib within-a· biib. For exa~-
~le, contracts is a huge category that contains :within it ot~er abwab, 

_ like bay', nikii~, fprf and so on. · · . . 
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GENERAL CONCEPTS AND CATEGORIES OF LAW 

In the r~st of this chapter, some of the main or regular concepts 
or categories of law will be described briefly. The concepts that cut 
across the main branches will ~e taken up in the next chapter. 

4.7 Public Law 
As discussed above, the principal fields of public law are constitu-
tional law, administrative law, trade regulation, labour law, criminal 
law, ang. environmental law. We look at each below. 

~-1 Constitutional Law 
The study of constitutional law is basically the study of those de-
cisions of the Supreme Court of Pakistan' that have interpreted _the 
Constitution of Pakistan of 1973, and even the text of the Constttu· 
tion that has not been interpreted so far. A m~em state, as~ 
stated earlier in this book, is expected to deal with a mass of SOCl 
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cl· rrY 
0
ut these functions, the state must h 

_.,,,, fo ca h which to operate.142 The constitulio ave agents 
,.nlei' .Moog , f n 

15 

a doc ( p5 •• ·th the app01nt:Jnent o these agents oror a u-
il ofS'tJ1,11JeaJS W'ons and powers, describes the relation: 

0
';5;~ays 

_pflt , ftJJlctl I 'th th , 1 . ese ,, t11•~ h JilSeJveS a ong wi etr re a lions with the . Ii 
~lfl aJlloflg t ef uows the British model of government. At;h-
" Aiis ,,ista!l o k. h e ff,~ r•"'. d creation of Pa istan, t e country was governed 

, ,16·
0 

f partitt0fl a!l·on of the Government of India Act, 1935. Over 
.111e ,t. d vers1 b d " ,,.adv•' nstitutions have een ma e: 1956, 1962 and the 

wa t}lree co e years . tion of 1973- . . di i¢11Coll5u~rtlted J(irlgdom, Pakistan has a written constitution. 
t)llil"tlt• chools should teach how a written constitution, 

tl" 1aw s d Th . f 

C 

Ad'qt1efl ,, C •titution, is wterprete . e entire ocus, like 
ow~ u our Ollv f I . b d 

P

eda Y h ,.,terpretation o statutes. tis to e note that a 
e5 · on t e ,.,,. C b 

60
tai!I, iS f d ciSions of the Supreme ourt are not a out con-

inber o e . tat&'~• ds, but deal with other matters. 
· ~wUotla1_groun 

0

urce ill this field is, of course, the text of the Con-
11te r~: nas been amended several tiIJles. The last amend-

~wu"" 't,e · entieth, A written constitution unplies that there is 
twas the tw d t Th ti ti J1l'l1 of the sources of law an govenunen . e cons tu on 

ahi'~rchY f thiS hierarchy, This means that any law that is not 
i at:• top; with the constitution can be declared to be unlawful 
mco ~d"'::s to whether this applies to the constitution itself is still 
and vo1 . ·d 11 d " h b . far front ,:1ear. n,ere haS been an i ea ca e t e asic strUctllJ:e 
.,:trin'," which unplies that no amendment can destroy this basic 

ni,Constitution begiOS with a preamble and Article 1 declares strUcture, 
il to be , federation, while Article 2 declares Islam to be the state 
religiOIL Article 2A makes the Objectives Resolution a substantive 
pat\ Articles 8 to 28, in Chapter 1 of Part II, list the fundamental 
Jighlsguaranteed by the Constitution. Aticle 8 declares that all Jaws ;:'in derogation of the fundamental rights shall be void. The 
d -dment recently added Article lOA (right to fair trial and 
~irocessf), Article 19A (right to have access to information in all 
. erso publicimport ) d 

1 

ance , an Article 25A (free and compulsory 

u]ackson and Leopold O . . io~ministrative I.aw 5 ' . Hood. Phillips and Jackson: Constitutional and 

Thtd, , • 
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education to all children o~ the age o~ five to sixteen years). Ar . 
29 to 40 deal with the Principles of Policy. These are the gene hcles 
to be pursued, but are not justiciable, that is, one cannot g ralgoals 

o to co on this basis. . llrt 
Part III contains three chapters, and is about the Feder . 

Pakistan. Chapter I in this part is about the President (A~~on of 
to 49), Chapter 2 is about Majlis i Shura (Parliarhent) (Artt 

1 
c es 41 

. , c es SQ t 89), and Chapter 3 on the F~deral Government (Articles 90 to . 0 

Part III IV is about the Provinces, their Assemblies, government lOO). 
governors. Part Vis about the relationship between the Feder:':11d 
and the Provinces, that is, distribution of legisla~ve powers, ad ti?n 
isttative relations and other miscellaneous matters like security~-
so on. Part VI is about the finance, contracts and property of t~d 
state: Articles 160 to 174 are devoted to these matters. · e 

Part VII is about the Judicature, that is, the Supreme Court, the 
High Courts and the Federal Shariat Court. The part lays out in some 
detail the powers and jurisdiction of these courts and also addresses 
other general matters like contempt of court and so on: Part VIIl is 
about elections and the constitution of an election cortunission,'elec-
toral rolls and conduct of elections. Part IX is about the Islamic provi-
sions, while Part Xis about provisions for dealing wit!} emergencies. 
Part XI is about the amendment of the constitution and Part XII con-
tains a large number of miscellaneous provisions dealing with the 
Services, the Armed Forces, Tribal Areas _and other· general matters. 
The Constitution contains more than '300 articles and five schedttles 

. • ; f I 

with the Objectives Resolution attached as an annexure. It is,·thus, a 
highly detailed and comprehensive document. As compared to'thfs, 
the Constitution of the United States consist of just 12 ·pages. 

As the Constitution has already been discussed above, we will 
·ri.'ot discuss it .further. We will also not allude to .the role of Islamic 
law within the Constitution, as that has been discussed-above. 

/-7.2 Administrative Law ; 
. f " ublic Administrative law (like constih1tional law) 1s a branch O P . 

. drnini tratiOn· law." It is part of the legal framework for public a . 5 ubliC 
Public administration is the day-to-day implementation of P. life 
policy and-publicprogrammes in all areas of social and ~cono::ith 
in which public programmes operate. It worRs hand m han 

©Imran A. Nyazee 
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c~.J· 
I la 

.... , but whereas administrative law focu · . na .,.,, ses on publi 
,,,utt111° . ft co!lStitutioJtal law is broader, being cone d . c 

cO: .,niSlf<l110-~t of public institutions and public functi;me Wl
th 

adfllY 1tole ga,... d . . tr . l ns. we w part of public law, a hrrun1s ~tive aw may be broadly defined 
M hich regulates t e exercise of power conferred d h 

lavl w . b d. Th " un er t e 
85 

t}\e overrunental o 1es. e term governmental" i·s t 
P
on g . h t. no re-

Ia~ tJ d to central government mt e iorm of the executive (the Prime 
sttl~e .. nd nunisters) and federal government deparbnents al-
~,;n1ster cu• 1 . 1 d d ·thin h ' ~,,.- h these are clear y me u e w1 t e term. "Govemme!tal" 
thoog all public bodies invested with power under the law and s 

fersto 1 1· h . . o re dudes, for example, oca aut on ties, the police and public corpo-
il\ tiO!lS as well as federal goverruneJtt. In this context, a body may be 
ra fined as a public body and, as such, be subject to the principles of 
~~tive law, even though it was not established by, and did 

den
·ve its powers from, government. not . · , · AdmiJlistrative law, then, is concerned with the powers and.pro-

cedures of those organs of gover~ent, other than legislatures and 
courts, that affect private interests either by rule or by .decision. It 
deals chiefly, :though not exclusively, with the discharge by public 
officials of functions :related to rule making-and adjudication and 
focuses· on the over~ight of administra:tors by the courts. The moni-
toring and control or the executive is ~in.ly through the courts and 
the legislature, but'·no~ the Mu,llt~s~b A.la also .exercises some form 
of conp.-ol. The form_ ,of c~ntrol .exerc~ed-~y the cou~ is ~ed the 
judicial review of adminis~ati~e action. ~cµtUI1istr~tive agencies, in 
spite of their considerable independence, are also subject to some 
control by-the legislative cmd 'executive branches. 

The sources for administrative law are constitutional law, 
statutes, case law, and agency rules and decisions. The new laws 
on tM'freedoih of information :ate llkely lo provide additional op-
portunity to make the executive accountable. 1h the study of ad-
minis~t!v~ la~, one comes ~cross te~ like~ctment, regulation, 
~, oidel'S (qiiasHu'dicial or ficeci,ti.kf sthJ,ri•\ ll)StrUction, cirCU-

and so on. It IS, therefore, good to have some idea of what these 
term m~an. Thus, for example,"sectiort 6(47)-ofthtGeneral Clauses 

defines a rule as: 'Rule' shall mean a rule•l!ladl! iri exercise ~f a lllad: eonferred by any enactment and shall include_ a regulation 
as a rule under any enactment. Section 3( 46) defines the term 
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