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CONTRACT &ITS ESSENTIALS (Hand out)

Preamble: The law relating to Contracts in Pakistan is contained in the Contract Act, 1872. It extends to the whole of Pakistan and came into force on 1st September, 1872.

Relevant Provisions/Law:  Section 2(a,b,d,e,i,g, h),9,10, 14 to 19,23,29,32,55,&56

Definitions of Contract (Juristic Opinions/Thoughts)

1.  Pollock:
“Every agreement and promise enforceable at law is a contract”.

2. Salmond: “A contract is an agreement creating and defining obligations between the parties”.

3.  According to Contract Act: “An agreement enforceable by law is a contract.”

Thus a Contract consists of two elements:

a.  An Agreement
b. The agreement must be enforceable by law

What is An Agreement: “Every Promise and every set of promises, forming the consideration for each other, is an Agreement.”

What is enforceability: “An agreement is enforceable when it is recognized by courts. It must create legal obligations between the parties. That’s why it is said that “All Contracts are agreements but all agreements are not Contracts”.

Agreements are of two types:
a. Social Agreements b. Legal Agreements

a.  Social Agreements:

Social agreements cannot be enforced in the courts of law due to their social nature. Like if A promises to B to have a dinner at Q’s Restaurant and later on refuses for his commitment, B cannot enforce A through court for dinner because it was a social promise and not the legal one.

b.  Legal Agreements:

Legal promises are enforceable in courts but all such promises must have at least all essentials of a valid contract.

Essentials of A Valid Contract

	1.
	Offer & Acceptance
	6.  Lawful Object

	2.
	Creation of Legal Obligation
	7. Writing & Registration

	
	(Case Law: Belfour Vs. Belfour)
	

	3.
	Lawful Consideration
	8.  Certainty of Terms(Case Law: Scammel Vs. Ouston)

	4.
	Capacity of the Parties
	9.  Possibility of Performance

	5.
	Free Consent
	10. Not Expressly Declared Void by Law

	1.
	Offer & Acceptance
	


Offer means a valid proposal in the eye of law by one party and acceptance means a satisfactory or adequate approval by the other party .e.g. Ahmad promises to Bilal to sell his car for 5 Lac rupees. Ahmad has made a valid offer and later on if Bilal agrees or accepts his offer we can say that offer and acceptance have been made.

2.
Creation of Legal Obligation

It is necessary that the parties to the agreement must create legal obligations and failure to fulfill such legal requirements by any party ends with a breach (termination/break) of the Contract.

Case Law/ Example:

A husband promised to pay 3000 PKR to his wife but later on they had a separation. Wife made a civil suit (litigation) against the promise of her husband but court didn’t grant her the relief on the grounds of separation. (Belfour Vs. Belfour)
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3.
Lawful Consideration

Consideration means something in return or it may be termed as some sort of benefit to the other party. In other words, it may a price paid by one party and the benefit gained by the other party. Consideration is supposed to be lawful if it is paid for unlawful purpose like if bribe is paid to obtain a benefit such consideration is unlawful.

Example agrees to sell his house to Nauman for 10 Lac Rupees. Now 10 Lac Rupees is a Consideration for Ali and for Nauman house is the consideration.

4.
Capacity of the Parties

Capacity of the parties means the eligibility or the competency of the parties to make /form a Valid Contract. The competency includes Age of majority (to be of 18 years of age), sound mind person and not barred/disqualified by law.

Example: Mahad a person of unsound mind promises to sell his houses to Sultan for 15 Lac Rupees. It’s not a valid contract since Mahad is not competent to enter into a contract.

5.. Free Consent

Consent means that the contracting parties must agree on the same terms and conditions as offered and accepted from both sides. For a valid contract it is mandatory to have free consent from both sides. Consent is said to be not free when obtained through Fraud, misrepresentation, coercion, mistake of facts or law or by undue influence.

Example: A compels B to make a contract forcefully or at gunpoint. It is not a valid contract in the eye of law.

6.  Lawful Object

It is necessary that contracts should be made for lawful objects. All such contracts which are fraudulent, immoral, or opposed to public policy are invalid and considered unlawful in the eye of law.

Example: Z hires a house to use it for gambling purpose. Here the object to hire the house is not lawful, therefore the contract is void.(Unlawful)

7.  Writing & Registration

It is usually necessary to have a contract in written form so that in case of any breach could be proved in the court for relief. A few contracts need to be attested and registered in the eye of law.

Example: Shahid if verbally promises to transfer his house to Sohail. It’snot a valid Contract since it needs writing and registration according to law.

8.  Certainty of Terms (Clear terms and Conditions)

The terms and conditions of the agreement must be clear, complete and certain to each party. Presumptions are not the part of the contracts.

Example: Jadeed Book Depot promises to sell cheap English Books in market but if they don’t specify the class or title the said is Void since not certain and clear that which books are to be sold at cheap rates.

9.  Possibility of Performance

Valid contracts must be capable to be performed. All such agreements which are unable to be performed are considered void (Cannot be enforced) in the eye of law.

Example: If Qasim promises with Hamid to put life in his dead brother. This contract is not enforceable, therefore considered void because of its impossibility of performance.
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10. Not Expressly Declared Void by Law

All such agreements which have been declared not to be carried by law fall under this head. Restraint of trade (To ask someone to discontinue the Business) and Wagering (Bets) Agreements are the examples of such agreements.

Conclusion:

The Law of Contract is not the whole law of agreement, nor is it the whole law of obligations. It is the law of those agreements which create obligations and such obligations are created by virtue of binding force of law. Thus legally enforceable promises are termed as contracts.

	EXPECTED QUESTIONS:
	

	1.
	Define Contract and discuss its various essentials in detail.
	(OR)

	2.
	An agreement enforceable by law is a contract. Elucidate.
	(OR)

	3.
	All contracts are agreements but all agreements are not contracts. Comment.
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