CHAPTER 6

—_—

DESCRIPTION OF TALAQ (DIVORCE)

6.1 The meaning of talaq and the general rule in the shari"ah
for talag

6.1.1 Literal meaning of talag

. .The. word talaq i.n its literal sense means release from confinement
2r nn.pnsonn?ent. It is derived from the word itlag (33\b1), which means

freeing,” “liberation” and “releasing.” The different words derived
from this basic meaning are used in various senses through separate ver-
bal forms, thus, it is like saying, “I released my camel,” “I set free my
prisoners,” “I divorced my wife.” The words taldq and tatlig are used for
a woman, while iflaq is used for other things. The underlying meaning
of both is “the elimination of confinement.” The word taldq is equated
with the English word “divorce” and is also used for a single pronounce-
ment (repudiation), but the jurists often use the word ratligah for the
single repudiation. In its technical sense it means, “the removal of the
permissibility of physical access, for which the woman entered into the
contract of nikah, when the prescribed three counts (repudiations) are

completed.”

6.1.2 The technical meaning of falaqg and irrevocability
The technical meaning is the same as the literal meaning. In its tech-

nical sense, talag (divorce) may be defined in two ways in ord_e,r. to high-
light the aspect of irrevocability (bayniinah) where the word ba in means
“irrevocable.” The first definition is: “the removal of the permissibil-
ity of physical access, for which the woman entferejd into the contract o’f
~ nikah, when the prescribed three counts (reP“'dlat.lonS) are.c.ompleted._
This type of divorce creates enhanced or major 1r.revocab11?ty (bGY{lu-
nah kubra) and prevents remarriage to the Yv1fe w1thout‘ an intervening
marriage. The second way alters this definition to state: the removafl of
the permissibility of physical access, for which the woman enteljed' into
the contract of nikah, when the prescribed three counts (repudiations)
are not completed.” This is the minor form .of irrevc.)cability .(baynﬁnah
sughra) that permits remarriage without dn intervening marriage.
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repudiation the woman completes her waiting period when she Mengty,
ates. . _ .

The hasan form of divorce, for a wife wl?o_ is pregna.nt, is whep
the husband pronounces a single revocable (raj‘t) repudiation with the
knowledge that she is pregnant, waits for the next month .and Pronounces
the second repudaition followed by the third repudiation in the third
month. For the divorce to be effective he is not to have intercourse with
her after the first repudiation. The woman completes her waiting period
with the delivery of the child. There are jurists who maintain that this
form of divorce for the pregnant woman is futile as the purpose is the
vacation of the womb, and the same result is achieved with the ahsan
form of divorce for such a woman.

The hasan form of divorce for

menopause and no longer menstruates (one whose affair is determined

by months) is similar to the form for the prégnant woman in the hasan
divorce, except that h

er waiting period is worked out on the basis of
months.
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tion that this is a singl
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but it will not longer be the sunnah form. ‘

5. The above views apply to the pregnant woman as well according to
Abii Hanifah and Abdl YOsuf, Imim Muhammad says it amounts

to a single revocable repudiation.

Dalalah or divorce by implication is like saying, “You are divorced
through™: talaq al-‘iddah (divorce of the waiting period), taldq al- ‘adl
(divorce of justice), falaq al-din (divorce of religion), talaq al-Islam (di-
vorce of Islam), talaq al-hagqq (divorce of Truth), talaq al-Qur’an (di-
vorce of the Qur’an), or talag al-Kitab (divorce of the Book). All such
forms are construed to mean one of the sunnah forms of divorce depend-

ing on the facts of each case.
rm of divorce
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vorce or are clear statements implying number. The word sunnah use
to qualify such statements can alter meaning of such statements. (As 10

the section above)
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The third type of deviant divorce occurs when divorce in the ahsay
or hasan is qualﬁed as irrevocable (ba'in) instead of revocable (raj'f)
Irrevocability linked to khul* or divorce prior to consummation is ny
treated as bid ‘ah (deviation), and is considered to conform to the Sunngh,

The deviant forms of divorce, although disapproved, do take effect

~according to most jurists. The Shiah school maintains that they do not
have any legal effect.
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