EMERGENCY PROVISIONS

232. Proclamation of emergency on account of war, internal
disturbance, etc. (1) If the President is satisfied that a grave emergency exists
in which the security of Pakistan, or any part thereof, is threatened by war or’
external aggression, or by internal disturbance beyond the power of a Provincial
Govenment to control, he may issue a Proclamation of Emergency T

?[Provided that for imposition of emergency due to internal disturb
. beyond the powers of a Provincial Government to control, a Resolution from
the Provincial' Assembly of that Province shall be required:

Provided further that if the President acts on his own, the Proclamation
of Emergency shall be placed before both Houses of Maijlis-e-Shoora
(Parliament) for approval by each House within ten days.]

(2) Notwithstanding anything in the Constitution, while a Proclamation of

Emergency is in force— | . _
3[(a)_ Maijlis-e-Shoora (Parliament)] shall have power to make laws for a
Province, or any part thereof, with respect to any matter not enumerated

in the Federal Legislative List or the Concurrent Legislative List;]

(b) the executive authority of the Federation shall extend to the giving of
directions to a Provinces as to the manner in which the executive

authority of the Province is to be exercised; and

(c) the Federal Government may by Order assume to itself, or direct the
Governor of a Province to assume on behalf of the Federal Government,
“all or any of the functions of the Government of the Province, and all or
any of the powers vested in, or exercisable by, any body or authority in
the Province other than the Provincial Assembly, and make such

ances

1 Subs. by Constitution (Eighteenth Amendment) Act, X of 2010.
Inst. by Constitution (Eighteenth Amendment) Act, X of 2010.
3 Subs. by P.O. 14 of 1985 w.e.f. 2 March 1985.
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incidental and consequential

Government to be necessary or d&st

of the Proclamation, including pr9V|5'0

part, the operation of any provisions O

body or authority in the province: |

Provided that nothing in paragraph (c) shall authorize the Fed6r31_
Government to assume to itself, or direct the Qovernor Of. the Provingg N
assume on its behalf, any of the powers vested in or exercisable by g y;,
Court, or to suspend either in whole or in part the operation of any Provisiong o
the Constitution relating to High Courts.

(3) The power of ‘[Majlis-e-Shoora (Parliament)] to make laws fo ,
Province with respect not any matter shall include power to make lays
conferring powers and imposing duties, or authorizing the. conferring of powerg
and the imposition of duties upon the Federation, or officers and authorities of
the Federation, or officers and authorities of the Federation, as respects that
matter. ,

(4) Nothing in this-Article shall restrict the power of a Provincial Assembly to
make any law which under the Constitution it has power to make but if any
provision of a Provincial law is repugnant to any provision of an Act of 2[Majlis-
e-Shoora (Parliament)] which 2[Majlis-e-Shoora (Parliament)] has under this
Article power to make, the Act of ?[Majlis-e-Shoora (Parliament)], whether
passed before or after the Provincial law, shall prevail and the'Provincial law
shall, to the extent of the repugnancy, but so long only as the Act of 2[Majlis-e-
Shoora (Parliament)] continues to have effect, be void.

(5) A law made by [Majlis-e-Shoora (Parliament)], which 2[Maijlis-e-Shoora
(Parliament)] would not but for the issue of a Proclamation of Emergency have
been competent to make, shall, to the extent of the incompetency, cease 0
have effect on the expiration of a period of six months after the Proclamation of
Em.ergency has ceased to be in force, except as respects things done or
omitted to be done before the expiration of the said period. '

o (61) While a Proclamation of Emergency is in force, °[Majlis-e-Shoor
arliament)] may by law extend the term of the National Assembly for a perio

n i i
mogn(:‘r):cei?mg Oneé year and not extending in any case beyond a period of ¥
$ after the Proclamation has ceased to be in force. |

[Par,
provisions as appear to the Fedg,
desirable for giving effect to the Objeqaf
ns for suspending, in whole Or.s
f the Constitution relating {, an';

———

———

4 Subs.byP.O. 14 of 1985
: s wef2M
S Subs.byP.O. 14 of 1985 w.e.f 2 M::Ch :ggf
ch J.
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7) A Procl i ,
She(l”) be Sum?!'lrgigzn t? ; fmergemy shall be laid before a joint sitting V;Ih'[ll'?g
proclamation being issugd ::d President to meet within thirty days O -

(a) shall cease to be in force at the expiration of two months unless before

the expiration of that perind i _
joi L lution of the
joint sitting: and period it has been approved by a reso

[Article 232]

‘[(b) shall, subject to the provisions of paragraph (a), cease to be in force
upon a resolution disapproving the Proclamation being passed by the
votes of the majority of the total membership of the two Houses in joint
sitting.] - :

(8) Notwithstanding  anything contained in clause (7), if the National
Assembly stands dissolved at the time when a Proclamation of Emergency is
issued, the Proclamation shall continue in force for a period of four months but,
if a general election to the Assembly is not held before the expiration of that
period, it shall cease to be in force at the expiration of that period unless it has
earlier been approved by a resolution of the Senate. |

SYNOPSIS
1. Promulgation of emergency. 5. Governor's Rule.
2. Suspension of Fundamental Rights by 6. Proclamation of Emergency of 28-5-1998.
CMLA's Order 1 of 1977. 7. Proclamation of emergency dated 3-11-
3. Article 233(2)—Executive precluded from . 2007.
taking any action not covered by law. 8. Judicial review.

4. Suspension of Fundamental Rights. ,

1. Promulgation of emergency. A proclamation of emergency may be issued either
when the country or any part of it is in imminent danger of being threatened by war or external
aggression, or where the country's security or economic life is threatened by internal
disturbances which are beyond the power of a Provincial Government to control. The President
is the sole judge of the situation and it is he who has to decide whether or not the promulgation
would issue. But, of course, in the parliamentary form of Government, envisaged in the
Constitution, as he is bound by the ministerial advice in the field of the exercise of power
relating to the issue of a proclamation, his powers under these Articles are virtually the powers
of the Federal Government. There are, under the Constitution, three kinds of emergencies,
which can be proclaimed.

(a) Proclamation of emergency arising out of war etc.; (Art. 232)

(b) Proclamation consequent upon the failure of constitutional machinery in a Province,

(At. 234), and
(c) Proclamation of financial emergency. (Art. 235)

Let us deal with each of one in view of the res‘pective provisions in the Constitution.

\.\;
8  Subs. by Constitution (T hird Amdt.) 1975 w.e.f. 13 Feb, 1975,
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titution of Islamic ReP . ~
The Consti o g out of war etc. Such a proclamation'js g
arisin

Proclamation of emergency ! at emergency exists in which the Wit by
the President when he is satisfied that gré 3 by war or extern al aggressioy o,ry i

Pakistan, or any part thereof, is tfxz?t;": brovincial Government to cont "y
internal disturbances beyond the po

. ? A |e
$e7 v .~ the Parliament will acquires the POwg
i f proclamation is In operation, _ "
::kg‘:n/so foFr) a Province or any part thereof(,:wnh n::;)teite ;S?:gvrgitiﬁr ;ngl:,;?herate 3
‘alative Li oncur res
f the Federal Legislative List or the ; eSpey
th))a:nl)'r ?natter not enumgrated in either of these lists. In other words, the Parjjg,

may invade the Provincial field as is defined in Articclgr;‘ ;:tuat; r‘:{e” as-the,residUary figlg
which has been vested in the Provinces under the Con

However, as is provided in Clause (4) of Artic;le ?32, the C?paf::dogile Ct‘_)mPEtGHCy of
the Federal Legislature to invade the l?rovnnCIaI |<‘=‘Q'S'at'VeI o hCU l;g does ng
prejudice the right of the Provincial Legislature tp make any la : CP Of','ln:;'lry Undey
the Constitution it has the power to make, but if any provision of a Frovincial lay, jg
repugnant to any provision of an Act of Parliament, no matter passed before or after

“the Provincial law, the Act of Parliament shall prevail upon the provincial law tg the

(b)

(c)

(d)
(e)

“extent of the repugnancy, but so long only as the Act of Parliament continues to hay, ,

effect, shall be void. Such a law has the further attribute of remaining alive throughoyt
the period of the existence of emergency and six months after the cession of the
operation of the proclamation of emergency; whereafter it lapses, except in respect of
things done or omitted to be done before the expiration of the said period.

The executive authority of the Federation gets extended to the giving of directions to 3
Province as to the manner in which the executive authority of the Province is to be

exercised. : , e _ .
The Federal quernment may by order assume to itself, or direct the Governor of a
Province to assume on behalf of the Federal Government all or any of the functions of
the Government of the Province and all or any of the powers vested in, or exercisable
by, anybody or authority in the Province other than the Provincial Assembly, and make
such incidental and consequential provisions as appear to the Federal.Governmient to
be necessary or desirable for giving effect to the objects of the Proclamation, including
provisions for suspending, in whole or in part, the operation of any provisions of the
Constitution relating to any body or authority in the Province. '

Bgt all this is subject to the limitation that the powers vested in or exefcisable by 2
High Court cannot be taken away by the President. ‘

While a proclamation of emergency is in force th i f
) e Parliament may extend the term 0
the National Assembly for 4 period not exceeding one year, . |

n i i

N(:tizgg:'ongelrtnz?: ILtZ;adse ctj(-) be in force at the expiration of two months. In case the

Erriergency, . proclamaz issolved at the time of the issuance of proclamation °

Eerel slerlion o on shal! continue in force for 5 period of four months but if,a
© Assembly is not helg during this period it shall cease to b "

force at the expiration of the perind s
the Senate. : Period stipulated, unless is approved by a resolution 0
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ency i L .

ot merely SUSDegdedytr:[;cmde-S regime of exception” i.e. regimes which have overthrown
i tive powers analogous t i’;;eVIOUS constitutional order and have assumed legislative and
£ 'rll‘lliZe emergencies and tOO inc;);e under a formal state of emergency. Efforts t0 be made tf;
Eg;ﬂs. [PLD 2000 S.C. 869] ce the Authorities concerned to respect‘ the Fundamenta

Even in case of proclamation of emergency, Government is to take steps to ensure
tthe fundamental r Ights.of citizens are not affected and derogation must be pr oportionate o
emerge’TC_y ‘f"h”e adopting constitutional as well as extra-constitutional means. Efforts to be
o minimize emergencies and to reduce the authorities concerned to respect the

tal rights [PLD 2001 S.C. 233] because citizens are vested with a fu‘ndamental_right
taken away otherwise

fha

3
adamen
hold, to OWn and to acquire property and their property is not to be

accordance with law. [2001 CLC 710]

W.hen and how. Except adherence to the constitutional pro
revailing In the country no extra constitutional steps have to be followe
rt on the basis of material on record observed as under:-

i) that violence in Karachi during the (current) year and in the past is not ethnic alone but
it is also a turf war between different groups having'econvomic, socio-politico interest to
strengthen their position/aggrandizement, based on the phenomenon of tit for tat with -
polit=al, moral and financial support or endorsement of the political parties, who are
claiming their representation on behalf of public of Karachi including components and. .
, non-components of Provincial government/Executive; . : : '

i) that recent_ violence in Karachi represents unimaginable brutalities, bloodshed,’

kidnapping and throwing away dead bodies and torsos in bags; as illustration,

indicating toll of 306 lives in one month; detection of torture cells video of which has
been produced; receiving bhatta to strengthen the ranks of one’group against the
other; grabbing land; drug mafia etc., destroying moveable and immovable properties
of the citizens, establishes that the Fundamental rights of the citizens enshrined in

Articles 9, 14, 15, 18 and 24 of the Constitution have not been protected/enforced by -

the Provincial Government/Executive authority and this failure has made the lives and

properties of the citizens insecure, inasmuch as federal government/Executive has
also not protected Province of Sindh against internal disturbance, thus the government
of Province of Sindh, on this account, too, failed to carry out functions in accordance

with the provisions of the Constitution (Article 148(3)); 7
i) that both the Provincial and Federal Government/Executives have to find out solutions
of the present scenario as per provisions of the Constitution; : |
V) that to come out of instant grave situation .of law. and order in Karachi, police force.
being principal law enforcing agency has' to be depoliticized and strengthened so that -
they could, with full commitment, dedication, zeal and zest, perform its bounden duty, -
liticized police, the situation of law and order is likely té

and unless there is a depo
become more aggravated, no sooner the assistance of Rangers is withdrawn;
Y) that any further failure to protect the lives and property of the citizens is likely to cause

unprecedented disaster, therefore, all efforts should be made to avoid the same in th
interest of the nation and country, which is supreme as per the mandate o thz

Constitution and the law;

0

fran in
visions in any situation

d. [PLD 2011 S.C. 997]

gupreme COU
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vi) that in respect of banning any political party including MQM, against whom aj| the

interveners mostly had voiced complaints is not within domain of the Supreme court

this stage as in terms of Article 17(2) of the Constitution every citizen, not being in t ol
service of Pakistan, shall have the right to form or be a member of a political pa:e
subject to any reasonable restrictions imposed by law in the interest of the soverej 4
or integrity of Pakistan and it is the responsibility of the Federal government tognty
under Article 17 for action against any party violating this Article. The Supreme cc:E:JCt
will only review such issue at any other appropriate stage or proceeding if thert
necessary to determine whether the actions of any party are directly or indirecuc

_ prejudicial to the sovereignty or integrity of Pakistan within the meaning of the Article

vii)

viii)

xi)

The Supreme Court will remain, in appropriate proceedings, the ultimate arbiter of thig
question but will not allow any government to avoid its duty under the law and the

Constitution. : .
that as per material brought before the Court, there are criminals who have succeeded
in making their ways in political parties notwithstanding whether they are components
or non-components of government, and are getting political parties should denounce
their affiliation with them in the interest of the country and democratic set up and they
should not allow them to use their names as militant outfits of the political parties.
Failure to do so may entail consequences of a penal nature against the party or
person responsible, whether in office or not; e

that to avoid political polarization and to break the cycle of ethnic strife and turf war,
boundaries of administrative units like police stations, revenue estates, ‘efc., ought to
be altered so that the members of different communities may live together in peace
and harmony, instead of allowing various groups to claim that particular areas belong
to them and declaring certain areas as no go aréas under their fearful influence.
Subsequent thereto, on similar considerations, in view of relevant laws, delimitation of
different constituencies has also to be undertaken with the same object and purpose,
particularly to make Karachi, which is the hub of economic and commercial activities
and also the face of Pakistan, a peaceful city in the near future. The Election
Commission of Pakistan may also initiate the process on its own in this behalf.

that equal chances should be provided to different communities of Karachi to
participate in economic and commercial activities instead of confining the same to
different political groups on the basis of parochial, racial, tribal, sectarian, partisan and
provincial prejudices;
that Karachi is full of arms and ammunition of prohibited and non-prohibited bores
incjuding licensed and illicit, therefore, Karachi has to be cleansed from all kinds of
weapons by adhering to the laws available on the subject, and if need be, by
promulgating new legislation. All licensed arms genuinely required for security
concems and personal safety may be retained but these must also be registered with
NADRA. All other licenses, where such need cannot be shown, or where multiple
licences have been issued to the same individual (as distinct from security firms) if not
justified, or which are used for unnecessary display at ceremonies or elsewhere f?’
aerial firing should be cancelled after summary and expeditious proceedings in
accordance with law; ' ‘

that there is a need for a fresh comprehensive law to eliminate and punish |
grabbers and encroachers. This is one of Karachi's greatest problems. The Court has

and
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already dealt wi
Y with some cases suo motu and otherwise, and will continue o do SO

nev \
' ‘g:;.:ens?:rrr;egsrzsr:uryngr aphf?ropriate. ngetimes Supreme Court is the last hope of fhs :
1o fhesiti, But 6uarsli i l!sfm ich turns to it for redress when all other avenues are QQQ'G
~ itin the appropriate As e duty of both Government to formulate such law and'lnltlate
T sembly; and thereafter to implement it fully without showing any
unity to any person whether a political favourite, ally or for any other
personal or party consideration;

xii) that m.Onitoring of the criminal cases should take place in Vi
made in the case of Sheikh Liagat Hussain v. Federation of Pakistan (PLD 1999 s.C.
504). Besides, the appointments of the Presiding Officers of the Anti-Terrorism Courts
should also not be delayed for any reason, as it was experienced during the hearing of
the case that those appointments were delayed for a period of nearly two years.
However, under the direction issued by the Court, the Presiding Officers were
appointed and it is expected that such delays shall not be allowed to occur in future;

xii) that since innocent citizens have lost their lives, number of which comes to 1310
during the current year. Similarly, a good number of citizens have been injuréd and/or
lost their valuable property, both movable and immovable, therefore, Provincial
government/Executive shall constitute a Commission to assess their losses and on its
recommendation, compensation must be paid to the suffers ‘without partisan
consideration, as early as possible; ' ' .

xiv) Supreme Court directed that there must be no ‘no go areas’ at all in Karachi. If any is
found or credibly reported to the Court the Police and, if required by the Provincial
Government, the Rangers shall take strong and decisive action to eliminate it.
Moreover, if such an area is proved to exist to the satisfaction of the Court,-Supreme
Court may require the Inspector General Police himself, and if necessary the DG
Rangers also, to personally lead the operation into such areas. The Police and
Rangers are therefore, expected to conduct the on-going operation across the board
without showing any favour to any open - and. without being influenced from any
quarter, be it political or otherwise. In case they are asked to obey any illegal orders,
or to show leniency to any criminal, it will be their duty to bring it to the notice of the

Court and appropriate orders will be passed accordingly; i :
xv) that an independent and a depoliticized investigation agency be deputed to conduct
investigation of cases fairly, honestly and without being.influenced in any .manner.
Similarly, the prosecution agency comprising competent prosecutors and the 7
Provincial Government/Executive must pro_vide protection to the witnesses so that they
may depose against the perpetrators of crimes without any fear, enabling the Courts to
decide cases against them in accordance with law. The prosecutors, particularly for |
the Anti-Terrorism Courts should be appointed in a highly transparent manner
according to the Constitution and the law. Appointments of prosecutors are required to
be undertaken without any political whims and considerations; '
xvi) that DG NADRA and the Inspector General Police will set up a special joint cell with
specialized officials and experts along with sufficient manpower to establish several
teams to visit on the spot and identify illegal foreigners so that they may be dealt with
strictly in accordance with law after a proper hearing and opportunity to present proof
of their citizenship. They should attempt to conclude this exercise preferably in one

year;

ew of the observatiohs
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. ! Police shall collect the record ang facts X

xvii) ;?:;pg;zralr;i[;e?:;“?n?r?aet'}zn of all police and other (_)fﬁCials. who ooy pzbo?r: the
Karachi operations of 1992 and 1996 or were witnesses in ethnic or re.lated Crimeg E:he
present a report to the Court within the next one month al;o showing Whethe, thn-d
families were compensated or not; _ Cir

xviii) that the Provincial Governmant shall place on record of thc'a‘(.Jourt Copies of g judig
inquiries instituted in the me.‘ter of law and ordgr in Karachi since 1985, these g Al baI
retained for perusal and for any necessary action or appraisal of the Situation at 8
time in the future; |

xix) that the Provincial Government/Executive shall ensure smooth running of eConon,
and commercial activities and shall take necessary steps that provide Protection tg
businessmen against uncalled for and illegal shutter down ang strikes. p !
arguments, it was also brought to the Court's notice that due to illegal Strikes ang
shutter down calls, the normal life of citizens of Karachi is paralyzed, and alleged|y it
causes loss of billions of rupees in a day, therefore, it is observed that the Governmem
and the political parties shall evolve a respectable way out to avoid such a Situation i,
future; and

xx) that a Committee be constituted by the Provincial Government/Executive, headeq by
the Chief Justice of Sindh High Court, who shall be assisted by the Chief Secretary,

circ_:umstances, the Chief Martig| law Adminis
Article 2 of the Laws (Continuance in
Rights shall e Suspended. It wag clea

1973 Constitution, No excepti ‘i
977S.C.657 . 721y o therefore, be taken to the validity of this provision. [PLD

Clauas-e (g;t ;ﬂ::&i(ggiﬁ%l;gvgozriplu_ded ffin taking any action ;"Ot covered by 1a-
of Emergency is in force to declare tf) :tug]oen r?;?];t)?\g/?;z \tlt;e President while the Proclamation
order suspend the rem IS interprEtEd to meI;,nati Tahy bF? szcfteg‘;r;'tgs
I it il Xiris ) resﬁﬁyt ;c;tegéft)irce all the undamenta| Rights coniaitnsd irrwe(s:lhgpter |, par

ons which are ot Covered by the authority to law may b€
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icle 232] P 3
[Art roclamation of emergency cn account of war, internal...

taken bY thfej e:gcutlve which will be immuned from challenge in a High Court. Article 4 whlqh
is not included in Chapter 1, Part II, lays down in unambi hat to be treated 1N
dance with law i foratty g le guous terms that 10 _

accordar® b Is the inalienable right of the citizens. Article 9 which is not included in the
PreS!dent.s rder unc_ier clause (2) of Article 233 provides that no person shall be deprived O
ife and liberty save in accordance with law. How can it then be maintained that an action
which is not covered by the authority of law and is in violation of Articles 4 and 9 can be taken
by th? executive. This anomaly can be avoided by reading the provisions of clauses (1) and (2)
of Article 233 as complementary to each other. As seen, the Legislature may make laws which
are repugnant of Fundamental Rights Gontained in Articles 15, 16 and 24. An action in violation
of these Rights may, therefore, be taken provided it is covered by the authority of law. At the
<ame time as these Fundamental Rights remain in force notwithstanding the making of such
High Court for their
enforcement. The combined effect of the aforementioned provisions of the Constitution is that
oven during the Proclamation of Emergericy, the executive is precluded form taking any action
which is not covered by the authority of law. This satisfies the mandate of Articles 4 and 9. If a
contrary view is taken, clause (1) of Article 233 will become wholly redundant for there will be
no necessity to make laws which are violative of Fundamental Rights 15, 16, 17, 18, 19 and 24
as, amongst others, they can be included n the Order of the President issued under clause
g2). The view expressed above is not conclusive of the matter as one of the justice has come
1o the contrary conclusion and the Chief Justice has agreed with His Lordship. The controversy -
will, therefore, be resolved in some future case. [PLD 1976°S.C. 430 (p. 434)]

4. Suspension of Fundamental Rights. Limitations imposed by Constitution upon the
action of the Government, both Provincial and Federal, are essential to the preservation of
public and private rights, notwithstanding the representative character of political institutions in -
the country. Enforcement of such limitations by judicial process is the device of self-governing
communities to protect the rights of individuals and minorities, ‘as well against the power of
members, as against the violence of public agents transcending the limits of lawful authority,
even when acting’in the name and wielding the force of the Government. Such are the
limitations upon all the powers of Government, Legislative as well as Executive and Judicial.
Rights which have been conferred on a human being under the Islamic Injunctions, besides
forming part of the constitutional mandate, are not only beyond the legislative restrictions and
enforceable through the Courts of law and without any exception of fundamental nature. Such '
fights which have the element of Islamic mandate are not amenable to any change or subject
to any usurpation by way of suspension for days muchless, for years together. Even if
Proclamation of a state of Emergency was justified, suspension of Fundamental Rights in

circumstances was not warranted. [PLD 1 999 S.C. 57]

Notwithstanding the imposition of Emergency and suspension of Articles 15, 16, 17,
18, 19- & 24 of the Constitution by virtue of Article 233(1) of the Constitution, ‘Article 199
remains available not only for the enforcement of the fundamental rights which remain

- unsuspended but also to enforce the rights and obligations as contained, inter alia, in Article 4

of _lhe Constitution. [PLD- 1999 S.C. 1026] Courts despite proclamation of Emergency under
Atticles 232 & 233 of Constitution of Pakistan (1973) are not precluded from determinin
Question as to whether an executive action is in.consonance with law as required by Article ?1
of Constitution of Pakistan. Even if all Fundamental Rights are suspended by Proclamati
;”der Article 233(2) of Constitution of Pakistan (1973), provisions of Article 4 of Constituti ol
akistan (1973), would remain in field being not a Fundamental Right. [1999 CLC 280] - ion of
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Pr f the powers vested in it and eXercisap), 8

an the Provincial Assembly, then Py dery
: es empowered to_make ffSUCh noident) aac:
Government under the 'Chich are necessary of desirable for giving © ect to the Objects

jal provisions W _ or part the operat i
;?SEIZ?I:J:QC?E :nd includes power of suspending a;ogngrofutho:i)ty n th F:D r;a‘lt;sgeof ;
prbvision of the Constitution relatiqg to arl;y 3;;%?& Assembly o ke ‘any laiy which' us ;
exercise of authority, shall not restrict *he Fro ing 16 suspension of any prwnde’

tution | L s
nstitution it has power to make. Power_ p ’ ul o
:Zfeer:t?le to “any Body or Authority” in the Province does not exclude Provincial ASSemb|

Provincial Assembly retains its Legislative authority SUbjeCttrt]O lg‘;i?;"%gsgtamed in {he
Constitution and said functions cannot be taken over by '?t by e rnment Whig
assuming powers vested or exercisable by any Body or Autholrl %slative funct'?)ce- P_ro‘_"“Cial
Assembly, therefore, continues to have authority to.perfqrm_ e% les and P Ions within the
limits prescribed by the Constitution in accordance with existing R es r(; rocedure framgg
by the Assembly. Federal Government, whenever Emergency 1S impose under‘ Aﬂ.232(2)(c)
of the Constitution, however, enjoins POWeErs to suspend any of the provisions of the
Constitution relating to Speaker or Deputy Speaker. [PLD 1999 S.C. 395] Presldent alone is ty
determine as to whether or malafide. [PLD 1999 S.C. 87]

6. Proclamation of Emergency of 28-5-1998, Assuming the valid continuance of the

said proclamation, the State may no longer be bound to make laws or take executive actionin
strict conformity with Articles 15, 16, 17, 18, 19 & 24 of the Constitution, nevertheless these

fetters are removed only for the purpose of dealing with the State emergency declared through

the proclamation and not otherwise. [2007 CLC 923] ‘
7. Proclamation of Emergency dated 3-11-2007. Proclamation of Emergency dated
11-2007 cannot be seen in isolation but has to be examined in the context of the historical

process of the country. ; .
. The Proclamation of Emergency is essentially founded on two main grounds, viz., the
security situation prevent in the country and the erosion of trichotomy of powers in
consequence of increased interference in the Government policies by some former Judges of
the superior Courts, particularly the former Chief Justice of Pakistan, ‘which' adversely affected
tzhoe0 sczr;otr:lc gro.wth anfi thfe law and grder situation in the country. By letter of 3" November.
‘ F’a‘kistan 2Sst1b{(ict of na_atlonal securlty's:tuation", the Prime'Minister apprised the President
el theow‘de magnitude of extremism, militancy and terrorism, which were going o e
o Sy |fes.p|:ead perception of overstepping the limits of judicial authority and taking
ive functions. Along with the letter, the Prime Minister enclosed details of ¥

and order incidents during t i :
internal security of the cour?try'?e period from April to October, 2007 posing grave threat 10

1638 The Constituti

When Fed

Governor of the
|| or any ©

e other th

5. Governor's Rule.
-the Constitution directs the GO
Government of Province and perform a

any Body or Authority in the Provinc

onstitution pbecom

The Proclamation o :
but has to be exa:l:g:tclloi: ?hf Emergency of 3 November, 2007 cannot be seen in isolai®
178] The judgment has beee context of the historical process of the country. [PLD 2008 o
n sought to be reviewed on the score that 12 Member B¢"

; .Shah vs. Pervaiz Musharraf (PLD 2000 S.C. 869) has nQ'
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[Article 232 Pr OCIamaLr onofe '
- Following is the text ergency on account of war, internal... 1639

| of the o
court:- ; rder passed and direction issued by the Hon'ble Supreme
We, therefore, hold that:- |

i) The Constitution of th _
supreme law of the lanc? ;ﬁj'al.'mc Republic of Pakistan, 1973 still remains to be the
larger interest of th eit certain parts thereof have been held in ab in the

i) The extra-constituz o the people of Pakistan; T EReanea ™
November, 2007 thoenaFlroSt'ePS -of Proclamation of Emergency of the 3 day of .
Constitution (Amendment)VlOSlonal Constitution Order No..1 of 2007, the Provisional
the President's Order No, 5 rfder, 2007, the Oath of Office (Judges) Order, 2007 and
the Chief of Army Staff/Pr of 2007 are hereby declared to have been validly made by
governed, as nearly as meSldent,S“bJect to the condition that the country shall be
actions taken for the orderl ay be., in accordance with the Constitution. All acts and
the people are also Val')(,j running of the State and for the advancement and good of
Musharraf, Chief of Ar Idated. In a‘bsence of the Parliament, General Pervez
Emergency of the 3™ da m); Staff/President, in pursuance of the Proclamation of

. safety, security and intesg’;r?t NOfVSmper, 2007 may, in the I'arger public interegt and the
ex, may perform:- y of Pakistan, under the principle of salus populi supremq

a) All acts or legislative measures which are in accordance with, or could have begn
made under the 1973 Constitution, including the power to amend it; =

b) All acts which tend to advance or promote the good of the people and
c) All acts required to be done for the ordinary orderly running of the State.

“We further hold and direct as under:-
i) The old Legal Order has not been completely suppressed or destroyed, but it is a case

of constitutional deviation for a limited transitional period;

i) Constitutional amendments can be resorted to only if the Constitution fails to provide a
solution for the attainment of the declared objectives of the Chief of Army
Staff/President, but without affecting the salient features of the Constitution, i.e.,
independence of Judiciary, federalism, parliamentary form of Government blended

with Islamic provisions;

i) The President, the Federal Government and the Election Commission of Pakistan

shall ensure the holding of air, free and transparent elections as required by the
Constitution and the law; | - o : 7

the power of judicial review, to judge the validity

The Superior Courts coritinue to have

of any act or action of the Chief of Army Staff, or the President notwithstanding the
ouster of their jurisdiction by the aforesaid extra-constitutional measures;
v) The chief Justices and Judges of the superior Courts (Supreme Court of Pakistan,
Federal Shariat Court and the High Courts) are subject to accountability only before
the Supreme Judicial Council in accordance with the procedure laid down in Article

209 of the Constitution. .
superior Courts, (Supreme Court of

The learned Chief Justices and Judges of the
who have not been given, and

Pakistan, Federal Shariat Court and the High Courts),
e Oath of Office (Judges) Order, 2007 have ceased

who have not made, oath under th h
the 3" of November, 2007. Their cases cannot be

" to hold their respective offices on .
re-opened being hit by the doctrine of past and closed transaction; and

Vi)
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1640 The Constitution.df Islamic Republic of Pakistan,

vii) The Proclamation of Emergency of the 3" day of November, 2007 shall pe .
the President and/or the Chief of Army Staff at the earliest so that g Ok_edhy
constitutional deviation is brought to an end. However, this. Court may, 4 i flog o
re-examine the continuation of the Proclamation of Emergency if the Circumgt y Stagg
warrant. [PLD 2008 S.C. 6; PLD 2008 S.C. 178] The judgment has beg souaffeS %
reviewed on the score that 12 Member Bench judgment in the case of Zafar t top,
vs. Pervaiz Musharraf (PLD 2000 S.C. 869) has not been examingg in .! ah
perspective, therefore the judgment of the 12 Judges would prevail, Notice islts trug
the concerned quarters. [PLD 2009 S.C. 393] SUeg

Effect. On 15" December, 2007, through the Revocation of Proclamay

Emergency Order, 2007, the emergency was revoked, the Provisional Constitution Orderor:: of
of 2007 was repealed, the Constitution as amended by the Constitution (Amendment) Or:'
2007 (P.O. No. 5 of 2007) and the Constitution (Second Amendment) Order, 2007 (P.0. N o,
of 2007) was revived and the Chief Justice of Pakistan and Judges of the Supreme Court 0”'16
Chief Justice and the Judges of the Federal Shariat Court and Chief Justice and the dge;s e
the High Courts holding office at the time of revival of the Constitution took oath under lhaf
Constitution in the form set out in the Third Schedule to the Constitution. The Revocatio:
Order also provided that he said revocation or repeal shall not revive anything not in force or
existing at the time of revocation or repeal or affect the previous operation of any law o
anything done or purported to, or suffered to have been done under the Proclamation
Emergency, the Provisional Constitution Order and the Oath of Office (Judges) Order, 2007
The above revocation or repeal would also not affect any right, privilege, obligation or liability
acquired, accrued or incurred under the Proclamation of Emergency, the Provisiona|
Constitution Order and the Oath of Office (Judges) Order, 2007. {PLD 2008 S.C. 178] The
judgment has been sought to be reviewed on the score that 12 Member Bench judgment in the
case of Zafar Ali Shah vs. Pervaiz Musharraf (PLD 2000 S.C. 869) has not been examined in
its true perspective, therefore the judgment of the 12 Judges would prevail. Notice issued to
the concerned quarters. [PLD 2009 S.C. 393]

8. Judicial review. The Constitutional bar of jurisdiction certainly does not permit the
Courts to dilate upon matter of the nature in which the Courts are precluded to exercise
jurisdiction, including the proclamation of emergency in the country by virtue of Articles 223t
235 of the Constitution but notwithstanding the ouster clause, the superior Courts in exercise
of their power of judicial review, may examine the circumstances calling for justification of such
action of the executives affecting the fundamental rights of people. The superior Courts, if
case of proclamation of emergency in the country in consequence to which Constitution is hE!d
in abeyance and is made inoperative, can also exercise power of judicial review which i
ir?herent in the superior Courts to examine the question regarding the existence 0
circumstances for justification of such extra constitutional action and State necessity.

The question as to whether an action taken in deviation to the Constitution, excep! ".N
the sake of integrity and solidarity of the country and protection of the Constitution itself ®
justified, cannot be answered in affirmative in the normal circumstances and such an action®
certainly subject to the judicial review of the superior Courts. Thee may be a situation leadi"d
to the imposition of emergency in the country through extra-constitutional measures in ¥ Icf
the constitutional machinery of State becomes inoperative but there is no conceP r
proclamation of emergency while Constitution is operative except in the manner as prov .ee
under Atrticles 232 to 235 of the Constitution and an extra constitutional action by an execl?
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a”thont{] \;v::: t_he C_Zonstitu'tion is operative, méy have no legal and moral justiﬂcatiqn- The
Courts lt ol Situation, being custogian of the constitution, must protect the Constitution af; A
must no cctah one extra-constitutional action and permit impairing of the constitutional mandate
except for the integrity of country or in case of external aggression against the State. There Isf
a d,ffergnce betw.epfn the emergency under the Constitution and beyond the scopeé o
constrtt{tlonal Provisions and also has different purposes and consequences therefore,
contention that the Executive authorities have absolute power and authority to judge the need
of emergency and Court due to the bar contained in the Constitution, have no jurisdiction to
interfere in the matter, is not correct interpretation of law. [PLD 2008 S.C. 735]
233. Power to suspend Fundamental Rights, etc., during emergency
period. (1) Nothing contained in Articles 15, 16, 17, 18, 19 and 24 shall, while
~ a proclamation of Emergency is in force, restrict the power of the State as
defined in Article 7 to make any law or to take any executive action which it
would, but for the provisions in the said Articles, be competent to make or to
 take, but any law so made shall, to'the extent of the incompetency, cease to
have effect, and shall be deemed to have been repealed, at the time when the
Proclamation is revoked or has ceased to be in force. ' :

(2) While a Proclamation of Emergency is in force, the President. may, by
Order, declare that the right to move any Court for the enforcement of such of
the Fundamental Rights conferred by Chapter | of Part Il as may be specified in’
the Order, and any proceeding in any Court which is for the enforcement, or
involves the determination of any question as to the infringement, of any of the
Rights so specified, shall remain suspended for the period during which the
Proclamation is in force, and any such Order may be made in respect of the
whole or any part of Pakistan. | '

(3) Every Order made under this Article'sh_all,_ as soon as may be, be laid
before a “[both Houses of Majlis-e-Shoora (Parliament) separately] for approval
and the provisions of clauses (7) and (8) of Article 232 shall apply to such an
Order as they apply to a Proclamation of Emergency. '

NOTES y

' Fundamental Rights. There is no restriction, while the Proclamation of 'Emergency‘ is
In force, to make-any law or to take any executive action in contravention of the provisions
Contained in Article 15, (Freedom of movement), Article 16, (Freedom of assembly) Articie 17
(Freedom of association) Article 18, (Freedom of trade, business or profession) Article 19'
(Freedom of speech etc.) and Article 24 Protection of property rights. However, any law sc;
Made shall to the extent it is in inconsistence, with provisions of these Articles céase to h
effect and shall be deemed to have been repealed, at the time when the I'Dro I ‘ av'e
'evoked or has ceased to be in force. | . camatian. ls

\_—.*
7 Subs. by Constitution (Eighteenth Amendment) Act, X of 2010, .

Scanned with CamScanner



CoNC Yy peey ey Lo W 1

E : “ f Islamic Republic of Pakistan, 1973 },:J
' nferred by Chap. itis o

tal rights €O hose rights shall remain SUSpgsg o,

: enforce t :
e right toch Order remains in force, the fundamemEll f‘”ng

d any prOCQEding in any Court in reSpect thr;ghts
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1642 The Co étifutioh—

As regards other fundamen
President to declare by Order that th
the period of the emergency, and so long SUn
specified in the Order cannot be enforced, @
shall remain suspended.

Every Order made
as soon as possible, for ap
an Order as they apply to a

234. Power to issue Proclam

- - 1a is to be laid before a joint sitting of the pa.:
:rréc\i/z[ tlr;rrso:‘:;:ilcflies'zftcla\uses (7) and (8) of Article 232 appT;htZ”;Ent,
Proclamation of Emergency. Ch
ation in case of _fail.ure of constityg;,
machinery in a Province. (1) If the President, .on r'ecelpt of .::, report from ?h
Governor of a Province [***], is satisfied that a situation has arisen in whjg, the
Government of the Province cannot be carried on in accordance With the
provisions of the Constitution, the President may, or if a resolution in this behaﬁ
is passed °[by each House separately] shall, by Proclamation, _
(a) assume to himself, or direct the Governor of the Province to assume g
_behalf of the President, all or any of the functions of the Governmep 0';
" the Province, and all or any of the powers vested in, or exercisable by
any body or authority in the Province, other than the PrOVinciai

Assembly; :

(b) declare that the powers of "the Provincial Assembly shall be exercisap|
by, or under the authority of, "°[Majlis-e-Shoora (Parliament)]; and e

(c) makg such incidental and consequential provisions as appear tb th
President to be necessary or desirable for giving effect to the objects i
the Proclamation, including provisions for suspending in whole o: in (;t
the operguon of any provisions of the Constitution relati "
or authority in the Province: e oot L

X0 rt‘;"ﬁ‘:r‘ljs;:;at ngﬁhlng in this Article shall authorize the President o
behalf, any of e or direct thti‘,G_overnor of the Province to assume on his
powers vested in, or exercisable by, 3 High Cour, or

Suspend either in whole or j
L or in :
Constitution relating to High Courtpsart the operation of any provisions of the

(2) The Provision
S of Arti
Governor of his functio0 Articles 105 shall ot apply to the discharge by the
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| . end Fundamental Rights, etc., during emergency period 16
joint 5|t‘tmg and may by |ike re
exceeding two months at a tim
remain in force fo '

solution be extended for a further period not
e; but no such Proclamation shall in any casé
4) Notwiths rmere than six months. ' - d
otwithst - ) _
Aséembly Standzngmg anything contained in clause (3), if the National
Ts Article, the P lssolved. at the time when a Proclamation is issued under
~ months bu:t if roclamation shall continue in force for a period of three
5 g - o;f i ? gepera! election to the Assembly is not held before the
expt Suriess itel: penoq, it shall cease to be in force at the expiration of that
pero as earlier been approved by a resolution of the Senate.

(5) Where by a Proclamation issued under this Article it has been declared
that thfa pow;(?rs o'flthe Provincial Assembly shall be exercisable by or under the
authority of [M'aJ“S-e.-Shoora (Parliament)), it shall be competent—

(a) to 29[M8JIIS_-e-Shoora (Parliament)] in joint sitting to confer on the
PFQSIdE:'nt the power to make laws with respect to any matter within the
Iegl_slatlve competence of the Provincial Assembly;

(b) to 2°[Majlis-e-Shoora (Parliament)] in joint sitting, or the President, when
he is empowered under paragraph (a), to make laws conferring powers
and‘imposing of duties, upon the Federation, or officers and authorities
thereof; ' ‘ : :

(c) to the President, when 20[Majlis-e-Shoora (Parliament)] is not in session,
to authorize expenditure from the Provincial Consolidated Fund, whether
the expenditure is charged by the Constitution upon that fund or not,
pending the sanction of such expenditure by 20[Majlis-e-Shoora
(Parliament)] in joint sitting; and ' ‘

(d) to 20[Majlis-e-Shoora (Parliament)] in joint sitting by resolution to
sanction expenditure authorized by the President under paragraph (c).

(6) Any law made by 20[Majlis-e-Shoora (Parliament)] or the President
which 20[Majlis-e-Shoora (Parliament)] or the President would not, but for the
issue of a Proclamation under this Article, have been competent to make, shall,
to the extent of the incompetency, cease to have effect on the expiration of a
period of six months after the Proclamation under this Article has ceased to be
in force, except as to things done or omitted to be done before the expiration of

the said period.

NOTES

_ Proclamation consequent upon the failure of constitutional machinery in a
Province. This type of emergency arises when the President, on receipt of a report from the

\‘A—
11 Subs. by P.O. 14 of 1985 w.e.f.

2 March 1985.
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atisfied that a situation has arisen i, ant. |

annot be carried on in accordance with the proy; Whigy, b

|S|Ons of R

Constitution. When such a proclamation is made, the President may— e
elf, or direct the Governor of the Province to assume on behajs
Of by
m

(the President), all or any of the functions of the Government of the Provinge
or any of the powers vested in, of exercisable by, any Body or AUthOrii;.-
In t

Province, other than the Provincial Assembly;
(b) declare that the powers of the Provincial Assembly shall bg exercised, by, or
authority of Parliament. It may be seen from this that Parliament may legis|at

Province or direct another external agency to exercise such function.

make such incidental and conseguential provisions as appears to him to be neg
the objects of the Proclamation including prOVisi(?:saf
$ for

or desirable for giving effect to .
suspending in whole or in part the operation of any provisions of the Consjpy;
n the Province. Ulion

relating to any body-or authority i
ke away the powers vested in, or EXercisap)
g

However, such a proclamation cannot ta
by a High Court of the Province or to suspend either in whole or in part.the operation of any

provision of the Constitution relating to High Courts.

The proclamation of emergency issued under this Article is to be laid before a joip
sitting of the Parliament. The proclamation cannot remain in force more than two months
unless its extension is approved by the Parliament. The proclamation can be extended for 3
further period not exceeding two months, at a time, but no such Proclamation in any case il
remain in force for more than six months. In case the National Assembly stands dissolved at
the time of issuance of proclamation under this Article, the Proclamation shall continue in force
for a period of three months, but, if a federal election to the Assembly is not held during this
period, it shall cease to be in force at the expiration of the prescribed period unless it is
approved by a resolution of the Senate. ' , : o

Where, by a proclamation issued un
have been declared to be exercisable by or unde

competent: . , :

(a) to Parliament in joint sitting to confer on the President the power to make laws wih
respect to any matter within the legislative competence of the Provincial Assembly;

(b) to Parliament in joint sitting, or the President when he is empowered under paragrap"

(a), to make laws conferring powers and imposing duties, or authorizing the conferring

of powers and the imposition of duties upon the Federation, or officers and authorities

thereof;

(c) to the President, when Parliament is not in sessi
Provincial Consolidated Fund, whether the expen
upon that Fund or not, pending the sanction of suc

1 644 The Constitution-0

Governor of a Province or otherwise, iS S

Government of the Province C
(a) assume to hims

€ for i,

der this Article powers of the Provincial Assembly
r the authority of.the Parliament, it is

nditure from ¢
he Constituto"
nt in joI

on, to authorize expe
diture is charged by t
h expenditure by Parliamé

sitting; and
(d) to Parliament in joint sitting by resolution to sanction expenditure authorized PY b
President under paragraph (c).
and siX mont®

Such 2 law will remain in force throughout the period of emergency 565
after th'e cession of the operation of the proclamation of emergency; whereafter it 1ap
except in respect of things done or omitted to be done before the expiration of the said peri®™

-
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[article 233] Fowerfo SYSPPnd Fupdamental kighté, etc., during emergency period 645
35, Proclami‘ltion in case of financial emergency. (1) If the President is
satisfied thal a situation has arisen were by the economic life, financial stability
¢ credit of Pakistan, or any part thereof, is threatened, he may, after
consultation With the Governors of the Provinces or, as the case may be, the
Governor of the Province concerned, by Proclamation make a declaration to
hat effect, qnd While such a Proclamation is in force, the executive authority of
ihe Federation shall extend to the giving of directions to any Province t0
observe such principles of financial propriety as may be specified in the
girections, and to the giving of such other directions.as the president may deem
necessary in the interest of the economic life, financial stability or credit of

pakistan or any part thereof.

(2) Notwithstanding anything'in the Constitution, any such directions may
include @ provision requiring a reduction of the salary and allowances of all or
any class of persons serving in connection with the affairs of the Province.

(3) While a Proclamation issued under this Article is in force the President
may issue directions for the reduction of the salaries and allowances of all or
any class of persons serving in connection with the affairs of the Federation.

(4) The provisions of clauses (3) and (4) of Article 234 shall apply to a
Proclamation issued-under this Article as they apply to a Proclamation is_sued |
- under that Article. |

NOTES

Proclamation in case of Financial emergency. In a case the President is satisfied
| thata situation has arisen whereby the economic life, financial stability of Pakistan, or any part
| thereof, is threateried, he may, after consultation with the respective Governor or Governors,
| proclaim emergency to this effect. When a proclamation of this kind is issued, the Executive
| authority of the Federation'gets extended to-the giving of directions to any Province to observe'
' suh principles of financial propriety as may be specified in the directions and to the giving of
such other directions as the President may deem necessary in the interest of the economic life,
| fnancial stability or credit of Pakistan or any pat thereof. The President may issue directions
| for the reduction of the salaries and allowances of all or any class of persons serving in
. “nnection with the affairs of a Province or the Federation.

1 The provisions of Article 234 clauses (3) and (4) are likewise applicable as they apply
93 Proclamation issued under that Article. '

- It may be noted from the analysis c?f the provisions relating to-the various types of the
prOVEQmallons of Emergency and the resul;nng consequences therefrom that by resort to these
b pog 1 federal charagter of our polly gels transformed into one of untary form where
; ederal Government becomes the paramount ?nd supreme authority within the country
*ch a situation is not a permanent feature but is of transitory nature. Moreover when the;

"1y existe . y
nce of ntry is endangered to part with so haria &
of the country = g p me of the liberties is not of much
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1646 The Const@on of Isfamic Republic of Pakistan, 197 :
‘ _— : = S
significance. There may hardly be any country the Constitution of which hag not mag X
| © aliy
g

provisions.
236. Revocation of Prociamation, etc. (1) A Proclama.tion iSsued unde
part may be varied or revoked by a subsequent Proclamation. I thig
(2) The validity of any Proclamation issued or Order made Under thig B
shall not be called in question in any Court. ant
NOTES

Such a proclamation may be varied or revoked. On the expiry of the emer
Ordinances promulgated, if not earlier repealed or made Act of Parliament Ceasgenc .
effect. | . have

The validity of any Prdclamation issued or Order made under this g
called in-question in any Court of law. ' PR B ot be
12 i g '

237_. [Majlis-e-Shoora (Parliament)] may make laws of indemnity, o
Nothmg In the Constitution shall prevent 21[Maijlis-e-Shoora (Parliament), .
making any law mdgmnifying any person in the service of the Fedg |
Government or a Provincial Government, or any other person, in respect of ane;
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