CHIEF ELECTION COMMISSIONER
AND ELECTION COMMISSIONS

Ufige of the Supreme Court or is, or has been, a Judge of a ‘High

appointed a Judge of the Supreme Court.

(2A) '1.'he _Prime  Minister shall in consultation with the Leader of the
Opposition in the National Assembly, forward three names for appointment of

the Commissioner to a Parliamentary Committee for hearing and confirmation -

of any one person. .

(2B) The Parliamentary Committee to be constituted by the Speaker shall
comprise fifty percent members from the Treasuty Benches and fifty percent
from the Opposition Parties, based on their strength in Majlis-e-Shoora.
(Parliament), to be nominated by the respective Parliamentary Leaders:

Provided that in case there is no consensus between the Prime Minister
and the Leader of the Opposition, each shall forward separate lists to the
Parliamentary Committee for consideration which may confirm any one name:

S ———

1 The words “in his discretion” omitted by Constitution (Eighteenth Amendment) Act, X of 2010.
2 st by Constitution (Eighteenth Amendment) Act, X of 2010. |
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3[Provided further that the total strength of the Parliamentary Commmee
shall be twelve members out of which one-third shall be from the Senate:]

Provided also that when the National Assembly is dissolved ang
vacancy occurs in the office of the Chief Election Commissioner, the “q;,
membership of the Parliamentary Committee shall consist of] the Memberg
from the Senate only and the foregoing provisions of this clause shall, Mutatjg
mutandis, apply.] o

(3) The Commissioner shall have such powers and functions ag are

conferred on him by the Constitution and law.

NOTES

1. Formation- of Election Commission. Formation of an independent and viable
Election Commission is sine qua non for the holding of a fee, transparent and fair electi‘on,
Despite immediate effectiveness of the amended Article 213 read with Articie 218 of the
Constitution, the election Commission has not been constituted to perform its function. Failure
_ to constitute the Commission in accordance with the Constitution amounts to negation of the
. fundamental rights of the citizens of Pakistan. Proper and lawful formation and functioning of

the Election Commission, cannot be denied. [PLD 2011 S.C. 775] '

2. Appointment of Chief Election. For appointment of Chief Election Commissioner
and members of the Election Commission, the advice of the Prime Minister was not required.
[PLD 2013 S.C. 279] Although the President had to appoint the Chief Election Commissioner
and ‘members of the Election Commission, (but) he had no discretion except to appoint the
‘person”.whose name was confirmed by the Parliamentary Committee. [PLD 2013 S.C. 279]

2.1 Qualifications. Article 213(2) of the Constitution provides to_distinctive (separate)
categories of appointment as Chief Election Commissioner, firstly, that no person shall
‘be appointed to such office unless he is or has been a Judge of Superior Court;
'secondly, unless such person is, or has been a Judge of the High Court and is
qualified ﬁnder Article 177 (2)(a) of the Constitution to be appointed as Judge of the
Supreme Court. [PLD 2013 S.C. 378] Person who is or has been a Judge of the
Supreme Court in the past, is out rightly eligible to whole of office of Chief Election
Commissioner without any condition of upper age limit. fPLD 2013 S.C. 378]
Requirement under Art. 213 of the Constitution that na person should be appointed to
office of the Chief Election Commissioner unless he is or has been a Judge of
Supreme Court does not ‘ipso facto’ attract the disabilities visualised under Art. 179
- and 207(2) of the Constitution, more so when such aspect (disabilities) are separately
dealt with under Art. 215 and 216 of the Constitution. (PLD 2013 S.C. 378]
2.2 Appointment as Governor of a Province. Appointment as Governor of a province
B was to be considered as non-political during tenure of such office. Oath taken by Chief
 Election Commissioner in terms of Art. 214 of the Constitution alco made it abundanty
clear that if the new incumbent hag any political affiliations in the past, he had
denounced such affiliation and was required to hold the office of Chief Election
Commissioner strictly in terms of the oath, Persons who is or has been a Judge of the

Subs. by Constitution (19" Amndt.) Act 2010 (Act | of 201
o T - 1).
Subs. by Constitution (19" Amndt.) Act, 2010 (Act | of 201 1;

S W
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[Nﬁcle 213]

Supreme Court in | . '

Cofnm'issioner er;]thg]uet Rak, 15 eligible to be appointed to office of Chief Election
appointment of Chief :;:23 condition of upper age limit. Grounds upon which
{PLD 2013 S.C. 378] ='ection Commissioner was challenged were devoid of merit.

Chief Election Commissioner - 1591

llenge H ’ . !
3. Challenge to appointment of Chief Election Commissioner. Petitioner primarily

empl':laSIZEd that the pr OC.Edure Provided in Arts.213 and 218 of the Constitution with regard to
gppointment of the Chief Election Commissioner as well as the Members of Election
commission had not l?een followed in letter and spirit. Petitioner neither listed infraction of any
of the Fundamental Rights in the petition nor their enforcement had been sought in the prayer
dause; and even during the course of arguments the petitioner failed to identify any of the
fundamental Rights, which might have been violated, thus, one of the fundamental
requirements of Art.184(3) of the Constitution, namely, the violation of any of the Fundamental
Rights, enabling the' Supreme Court to exercise jurisdiction conferred by said Article, was
gpparently misSing in the present petition. Burden of proof was upon the petitioner to
demonstrate as to which of his Fundamental Rights had been infringed upon but he failed to
point out an infraction of any of his Fundamental Rights. [PLD 2013 S.C. 413] Where electoral
olls by and large completed and as such much water had flown under the bridge. Laches
became vital to deal with the petition. After having become fully functional, the election
commission was headed to words holding election and no one except the petitioner alone as a

yoter had questioned there appointments. Petitioner held suffered from laches and thus not
maintainable. [PLD 2013 S.C. 413] '

Supreme Court observed that the country remained in the clouds of extra-
constitutional eras from time to time and finally succeeded in establishing a democratic order in

| the country through the process of last general elections; that democratic system had

continued for a period of 5 years, as the Parliament was about to complete its term and
. registered voters were ready to elect their representatives in the upcoming elections, which
. were a few months away; that at such critical stage, no objection or reservation had been

shown to appointment of the Chief Election Commissioner and Members of the Election
Commission by the citizens, registered voters, members of the National and Provincial
Assemblies and members of Senate; that even prospective candidates for the forthcoming
elections had also not raised a question of public importance for enforcement of any of their
Fundamental Rights, either in the Supreme Court or before any of the Provincial High Courts,
for the simple reason that the entire nation was ready for the forthcoming electrons; that the
Election Commission had also geared up the process of elections and statistical pre-poll
Preparations had almost been completed; that in such a situation, appointments to the Election
Commission had been challenged by a person, who though could exercise his own right to
Yole but was disqualified from contesting elections in view of the bar contained in Art.63(1)(c)

| the Constitution: that in a speech delivered by the petitioner he insisted upon delaying the

“ctions, and to achieve such declared agenda of his, the petitioner also led a Long March:

| hat during the proceedings at one stage petitioner claimed that he filed present petition in the

-

Nature of quo warranto, despite admitting that he.had no objection(s) to the eligibility or

| “mpetency of the Chief Election Commissioner and the Members of the Election

Tmission: that such moulded relief of writ of quo warranto sought by petitioner clearly
®cted on his bona fides. Supreme Court further observed that petitioner lacked bona fides in
Droaching the Court under Art.184(3) of the Constitution; that present petition was geared

%

#nst the Election Commission, an independent institution and-creature of the Constitution
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that ensured the very strength, survival and continuity of the democratic system: that gi
fact that it was election year, the importance of Election Commission was highnghtglve the
than ever and Court had to exercise caution so as not to appear to be partaking I_ed Morg
restrictions upon the independent and constitutional functions of the Election Con? Placin
[PLD 2013 S.C. 413] | : Mission
3.1 Petitioner having citizenship of a foreigh country. Petitioner has acqui
citizenship of a foreign country and had taken an oath inter alia to pledge h; o
: ) e - pledge his [gya *
and allegiance to the foreign country, and as such this disqualified him from cony 1%
elections to Parliament, in view of the bar contained in Art.63(1)(c) of the COnstiteust!ln
After acquiring the citizenship of another country and pledging his loyalty o ;En
country, petitioner has lost some of his rights including the right to be electeq .
Member of Parliament, even though he did not lose his Pakistani citizenship as wej| :S
other rights granted under the Constitution and the law, as a consequence of his du:|
nationality. Although acquisition of nationality of any foreign country was not a,
impediment by itself in filing a petition under Art.184(3) of the Constitution, byt
petitioner had failed to make out a case for exercising ale discretionary jurisdiction of
Supreme Court under Art.184(3) of the Constitution since violation of any of the
Fundamental Rights under Chapter 1 of Part Il of the Constitution had neither been
listed in the petition nor established during course of arguments. Petitioner had also
failed to prove his bona fides to invoke the jurisdiction of the Supreme Court coupled -
" with the fact that he had no locus standi to claim relief as prayed for in the present
petition, inter alia, for the reasons that being a holder of dual citizenship, he was not
qualified to contest the election to the Parliament in view of the constitutional bar
under Art. 63(1)(c) of the Constitution. [PLD 2013 S.C. 413] . ,
ice. Before entering upon office, the Commissioner

214. 5[**] Oath of offic
f Justice of Pakistan °[, and a member of the

shall make before the Chie
Election Commissioner shall make before the Commissioner,] oath in the form

set out in the Third Schedule.

215. Term of -office of Commissioner
Commissioner 8[and a member] shall, subject to this Article, hol
term of °[five] years from the day he enters upon his office:

"%provided that the aforesaid amendment shall be effective after the
expiry of current tenure of the present incumbent "[Commissioner].]

12[***]

(2) The Commissioner "*[or a member] shall not be remo
. except in the manner prescribed in Article 209 for the removal

Tand members]. (1) ‘The
d office for a

ved from office
from office 0 4

7

Word “Commissioner's” omitted by Constitution (Twentieth Amendment) Act, 2012.

5

6 Inserted by Constitution {Twentieth Amendment) Act, 2012.

7  Added by Constitution (Twentieth Amendment) Act, 2012.

8 Inserted by Canstitution (Twentieth Amendment) Act, 2012.

9  Word “three” subs. by Constitution (Eighteenth Amendment) Act, X of 2010.
10 Inst. by Constitution (Eighteenth Amendment) Act, X of 2010.
11 Added by Constitution (Twentieth Amendment) Act, 2012 i

Omit by Constitution (Eighteenth Amendment) Act, X of 2010.

12
13 Inserted by Constitution (Twentieth Amendment) Act, 2012,

g T
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[Article 216] Commissioner and members not to hold office of profit

. . . . n
Judge and. in the application of the Article for the purposes of this claus?é any
eference in that Article to a Judge shall be construed as a reference

commissioner 14[0r. as the case may be, a member]. ) d
(3) The Commissioner "[or a member] may, by writing under his han
addressed to the President, resign has office.]

216. Commissioner "®land members] not to hold office of profit. (1) The

commissioner Yora member] shall not_—
(a) hold any other office of profit in the service of Pakistan; or

(b) occupy any other position carrying the right to remuneration for the .
rendering of services.
(2) A person who has held office as Commissioner '®[or a member] shaI;
not hold any office of profit in the service of Pakistan before the expiration 0
two years after he has ceased to hold that office:

Provided that_

(a) this clause shall not be construed as preventing a person who was
a Judge of the Supreme Court immediately before his appointment
as Commissioner from resuming his duties as such Judge on the
expiration of his term as Commissioner '°[.] -

20[(b) ***]

NOTES

Holding of any other office of profit. Article 216 of the Constitution, 1973 does
indeed prohibit the Chief Election Commissioner, during the continuance of his office as such,
from holding any other office of profit in the service .of Pakistan: or occupying any other
position carrying a right to remuneration for the rendering of services. This prohibition also
applies to the performance of judicial functions by a person who is a serving Judge of the
Supreme Court or of High Court at the time of his appointment as Chief Election
Commissioner. However, by virtue of the special saving clause contained in proviso (a) to
Clause (2), Article 216 such a person may resume his judicial functions on the expiration of his
lerm as Chief Election Commissioner. It is also clear that the disability imposed by Article 216
of the Constitution applies to a person holding the permanent and substantive appointment of
the Chief Election Commissioner for the term or terms specified n Article 215(1) read with
Proviso (b) to clause (2) of Article 216 of the Constitution, the aggregate of which may amount

v period of seven years. The disability or prohibition does not apply to i -
MSuiroegl y 'ot apply to an acting appointment

14 Added by Constitution (Twentieth Amendment) Act, 2012.

1S Inserted by Constitution (Twentieth Amendment) Act, 2012,

16 Inserted by Constitution (Twentieth Amendment) Act, 2012,

17 Inserted by Constitution (Twentieth Amendment) Act, 2012,

8 Inserted by Constitution (Twentieth Amendment) Act, 2012,
;g Subs. by Constitution (Eighteenth Amendment) Act, X of 2010,

Omitted by Constitution (Eighteenth Amendment) Act, X of 2010,
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made under Article 217 of the Constitution, which provision permits the < viij. Ch‘ﬂ‘
performance of judicial functions by a Judge of the Supreme Court appointeg Simyyy, *
Election Commissioner. Finally as Article 216 is in the nature of a Constitution as A_Cting :
to be strictly construed in the sense that it shall apply only to a permanent aprOhlbm"”. itI-Ef
appointment made in terms of the Constitution, and for the purpose of hoﬁj‘_j substamfvls
thereunder, and cannot be extended by analogy to an appointment not falling i, t,r?' ee%ne
[PLD 1978 S.C. 40 (p. 55)] Where the appointment of the Chief Election Commi 'S_Crzmtegwys
the nature of a temporary and ad hoc, in a situation not covered or Contemm:loner is iri
Constitution of 1973. It is not a permanent and substantive appointment in teredb
Constitution, but is merely intended for the limited purpose of holding the fOrthcom,',:n
elections, notwithstanding the fact that certain other duties or powers may alsq g Nery)
conferred on him. It is, therefore, not an appointment to which the prohibition cont\;g bea
Article 216 of the Constitution can be attracted. Accordingly, there is no bar in the ;4 Ined i,
Chief Election Commissioner continuing to perform his judicial functions as a judge ang :f Fhe
Chief Justice of the High Court. [PLD 1978 S.C. 40 (p. 60)] Cling

217. Acting Commissioner. At any time when—
(a) the office of Commissioner is vacant, or

(b) the Commissioner is absent or unable to perform the functions cf
his office due to any other cause,
A Judge of the Supreme Court nominated by the Chief Justice of
Pakistan shall Act as Commissioner.
21218. Election Commission. 2[(1) For the purpose of election to bolh
Houses of Majlis-e-Shoora (Parliament), Provincial Assemblies and for election

to such other public officers as may be specified by law, a permanent Election
Commission shall be constituted in accordance with this Article.]

23((2) The Election Commission shall consist of,-
(@) The Commissioner who shall be the Chairman of the Commission;
and
(b) Four members, each of whom has been a Judge of a High Cout
from each Province, appointed by the President in the mannedf
* provided for appointment of the Commissioner in clauses (2A) an
(2B) of Article 213.] i ’

(3) It shall be the duty of the Election Commission 24pi] to organize 3?3
conduct the election and to make such arrangements as aré necessaﬂé o
ensure that the election is conducted honestly, justly fairly and in accorda

with law, and that corrupt practices are guarded against.

1594 The Constitution of Islamic Republic of Pakistan, 1973

R
S of the

21 Subs. by Legal Framework Order, 2002. )
22 Subs. by Constitution (Eighteenth Amendment) Act, X of 2010.
23 Subs. by Constitution (Eighteenth Amendment) Act, X of 2010.

; ; . - , 2012:
24 Words “canstituted in relation to an election” omitted by Constitution (Twentieth Amendment) B
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[article 218] - Election Commission 1595
- C i3 ’
! Legis Change: Clause (1) has been subs. as above, prior to subs clause (1)
. anas under: :
election to the

; 18. Electi issi
. sem ly and to a Provincial Assembly, an Election Comm
_ constituted in accordance with this Article.

jssion shall be

SYNOPSIS
;. Scope and power of judicial review by 9. Cognizable activities.
High Court under Article 199. " 10. Bogus voters’ list.
5. Holding of election. 11. Irregularity in the preparation of Electoral
3. Producing Identity Card for casting vote. Rolls—Art. 218 read with Art. 184(3)._
4. Fair election 12. Combination of offices of Chief Election
5. Duties of Election Commission. Cqmmissioner and Judge of High i
% Abusing sind: beating ol slection, Stafr. 13 gr;?\gL?crfzr;‘Referendum
& Repregentatlvg of the People Act 1976 — 4 4' Changes made by caretaker Government.
Objection against nomination paper. 15‘ Holding of bye-election of vacant seat
) Arts. 218(3) read with Representation of : J i '
5 ‘the People Act (LXXXV of 1976). . ‘
Article 199. Unless

| 1. Scope and power of judicial review by High Court under
there are special reasons, the High Court, in exercise of its constitutional jurisdiction, should
not interfere and adjudicate in election dispute. The Extraordinary remedy of writ petition can
be availed in election matters in exceptional circumstances in a case of grave illegality in which
an aggrieved person has no other statutory remedy for redressal of his grievance. The law
requires every statutory authority to act within the limits of law and if such an authority exceeds
the limits of law or fails to function as per requirement of law and proceeds to pass an order
beyond the scope of law and his authority, the High Court, under Article 199 of the
Constitution, can declare such an order as without lawful authority and of no legal effect.

The above rule is subject to the exception that if the statutory authority in exercise of
jurisdiction within the limits of law, passes an order in discharge of its duty then an aggrieved
person can avail alternate remedy before a forum established under the law against such
order. The invoking of writ jurisdiction of High Court in such matter for mere reasons that the
alternate remedy before the forum concerned cannot be availed for the time being, is not
proper. In Ghulam Mustafa Jatoi v. Additional District and Sessions Judgel/Returning Officer;
NA. 158, Noshehro Feroz and another 1994 SCMR 1299 this Court held that in election

- Matters, the High Court can entertain a writ petition and exercise jurisdiction in exceptional
treumstances if no other remedy is available to an aggrieved person and we without taking
any exception to the above judgment hold that jurisdiction of the High Court under Article 199

| qf the Constitution can certainly be invoked in exceptional cases but mere reason that for the
| ;Jnf:e being no alternate reme.dy can be ayailed, is_ pot. as such, a sufficient and valid ground to
aSOke constitutional jurisdic!:gn of tr_1e ngh _Cqurt in @ matter in which a constitutional forum or

E conla_tutory a.uthority, in exercise of its le’ISdI'CtIO'r'I', has passed a just and proper order. This is

[ Ensust[sFent view of this Court thqt' mere availability of an alternate remedy may not preclude

: Nﬁs;(ti?n of a congtitutional petition as the sub-constltutioqal law cannot limit or control thé

| ion of the High Court under Article 199 of the Constitution and this is well established
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r Courts, in exercise of constitutional jurisdiction, may set agjq v, hy
taken or orders passed in illegal and unlawful manner. The High Court in an s § the 5
may, in exercise of its jurisdiction under Article 199 of the Constitution, grant alnChon A,
relief if an aggrieved person, after exhausting sub-constitutional remedies availab| ap ropn.atr.
law, has questioned the legality of the order passed by an election authority on 3 |g € Ungg, the
of constitutional importance. 9al quq, io:
The conduct of elections is exclusive function of Election Commission of p R
constitutional forum and this furiction is performed by the Commission as its COnstitut_akIStanla
under Article 218 and 219 of the Constitution‘read with sections 103 and 103. Ainal du
Representation of the People Act, 1976, therefore, the High Court in exercise of jts 8
judicial review under Article 199 of the Constitution, is not justified to interfere in thOWer of
passed by the Election Commission in the process to ensure fair and transparent électioorders
substitute its own opinion for the opinion of Commission about the matter. N ang

In consequence to the above discussion, we hold that the scope of interference of ;
High Court in its jurisdiction under Article 199 of the Constitution in election cases s ﬁmithe
only to the extent of matters which do not exclusively fall within the ambit of jurisdictioni{:
Election Tribunals or Election Commission of Pakistan or in respect of the orders which g
coram non judice, without jurisdiction or mala fide. The interference of the High court in thg
orders passed by Election Commiission of Pakistan in discharge of its duty in terms of Articles
218 and 219 of the Constitution read with sections 103 and 103-AA of Act, 1976, in the normg
circumstances, is not justified. [PLD 2008 S.C. 779] :

2. Holding of election. Election have to be held strictly in accordance with law, justly,
faily and honestly and corrupt practices are to be guarded against Chief Election
Commissioner is not subordinate to any Authority while doing his duties in holding free, fair and
transparent elections. [PLD 1997 S.C. 84] Power to decide the dispute regarding recagnition of
the political party and allotment of the symbol is a part of State judicial power and such power
is conferred on the Election Commission by virtue of Articles 218 and 219 of the Constitution.
[2004 YLR 1459] : ' i

3. Producing Identity Card for casting vote. The condition of producing identity card
before casting vote is to lend greater credibility to the election process in the country by
ensuring the compliance of constitutional requirement of Article 218(3). fPLD 1 989 S.C. 61]

1596 The Constitution of Islamic Republic of Pakistan, 1973

law that the superio

4. Fair election. Fair and transparent election rests at the heart of a democratic system:
therefore, any effort which cultivated a complimentary political culture should be encourage™
Supreme Court observed that fair, free, honest and just elections are sine qua non
strengthening of democracy and to achieve said goal, accurate preparation/revision of elect9f3'
rolls was immediately required to be undertaken by the Election Commission through credible
and independent agencies, and that conventional ways and means of merely depending I
National Database and Registration Authority (NADRA) alone or other similar bodies has 1 ;
discontinued immediately. Supreme Court directed the Election Commission 10 U7 er.t?k;
door-to-door checking of voters' lists and if needed, complete the process of updating/ rewSI%f
of the electoral rolls by engaging the Army and the Frontier Corps. Election process is one0
the key aspects of democracy and is identified and regulated by the Constitution. Article 218
the Constitution, constituted the Election Commission and empowered it to organize a‘rly
oversee the election process and to ensure, inter alia, that it is conducted honestly, justly: falns
and in accordance with law and that corrupt practices were guarded -against. By fulfilig

I
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[Article 218)

mandated duties an
. . § resporl | T
pody/ institution of PONsibilitig .
by the " Commissic:;le na lon, Called the e Election Commissio -
mocrafig of its Farliament, Effecti fiesentially gave birth to a
de QOVemmen nd o . Ve fulfillment and honest discharge
that the Election Compmica:. o V¢ effect t

Mis N ., dreater legitimacy to an elected
Any shortfall in the g; Slon em ) Onstitutiona|

Constitution; devastate

the State. Article 218 of th
. ec T o .
it to organize and oversee thgn;g&'tflon, Constituted the E'der a1 he envisioned operation of
ion

honestly, justly, fairly an
against. In the parliam

Election Commission

1597

SCharge Of . tS eXtenSiVe powe
the efficacy of g,

powers pre-emptively in order to avoid a violation of these standards. Election Commission
was fully empowered by Art.218(3) of the Constitution to make such orders as in its opinion
were necessary for ensuring that the election was fair, honest etc. Election Commission
enjoyed broad powers not only to take pre-emptive action but also to pass any and all orders
necessary to ensure that the standards of honesty, justness and fairess mentioned in Art.
218(3) were met. [PLD 2012 SC 681] '

5. Duties of Election Commission. Under Art.. 218(3) of the Constitution, it is the duty
of the Election Commission to organize and conduct the elections and to make such
arrangements as were necessary to ensure that the election was conducted honestly, justly,
' fairly and in accordance with law, be it a general election or a bye-election. For achieving su_ch
purpose Election Commission could seek assistance, if necessary from the Executive
authorities in the Federation, which are obliged to render such assistance by virtue of Art. 220 .
of the Constitution. [PLD 2013 SC 120] Duty of Election Commission being fo ensure holding
of elections in an honest, just, fair and legal manner gnd_ guard such elections from corrupt
practices. Legislation would not be required to infuse life into such constitutional mandate of

the Commission for same being self-sustaining. Federal and Provincial Executive authorities

individually and collectively were bound to provide assistance to the Commission in discharge

of i i their failure or refusal to do so yvpuld be breach qf a constltu.tlonal
OLI;;Saﬁfg:C:sg E;r';o?ns(ijmp!y a violation of a statutory provision. {PLQ 2013 Smdg 1:7'{c Plr;r;?orz
obligation of Election Commission of Pakistan to ensure organization and' conduct o ed o
andg k y h arrangements as are necessary to ensure that_ e!ectuon's arehcct:_'n uc;het
h -y . d fairly and in accordance with Iaw' and Coqstutut:on. Till suc time tha
ronestly, ey A d. Election Commission of Pakistan continues to be supervisor of the
b is haye bes notTE, riate cases interfere in the matter in order to fulﬁl_ its* constitutional
mce - anq can If ap; rfgh 610] Election must not only be held in a fair, just and- honest
ma‘r?atlonbs. [P{_D 20;;ear t(; be so; in order to inspire the confidence of the electorate.
ner but also ap
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. .1
Provisions of Art. 219 of the Constitution and the Electoral Rolls Act, 1974 and rules fra ]
Meg

thereunder must necessarily be interpreted in a manner so as to achieve the said object [PL
IFLD

2013 SC 120]
6. Abusing and beating of election staff. Abusing and beating of election staf
at

polling station by a contesting candidate. Earlier, direction has been given by two Memb
Election Commission to Returning Officer to register F.I.R. with regard to such incident Ter;._ o
cognizance of such incident by Returning Officer in terms of Notification dated 14-2..20? 2'”9
subsequent directions of three Members of the Commission. Plea of accused candidate o
that without convening a formal meeting of all five members, impugned decision of tr:.:as
Members was not by a properly constituted Commission and has no legal effect. Electiee
Commission was not mandatory required to act and take decisions always in a formally notiﬁgtrjl
meeting of its all the five Members. Commission could take its decision by a simple majority of
its members for the time being. Two Members would not constitute requisite majority
Impugned decision has been taken by three Members, thus, same being a decision of majontg
members of Commission was binding, resultantly direction of two Members and any
- action/proceedings taken on its basis ceased to have effect. Non-convening of formal meeting
of all five Members gf the Commission would not invalidate impugned decision. Officers ang
employees of Commission would not be entitled to insist that directive or orders given to them
must come from at least three Members of the Commission. Employees and officers of the
Commission would be obliged to act in terms of order which they received from one or two
Members, unless same was overridden subsequently by order of remaining Members

constituting a majority. [PLD 2013 Sindh 117]

7. Representative of the People Act 1976 —Objection against nomination paper.
Appellant filed objection against nomination papers of respondent alleging that he had made a
wrong declaration and did not deposit emoluments received by him during the period for which
he was declared disqualified by Supreme Court. Money ordered to be refunded had not been
calculated and ascertained and as such respondent could not be held having not complied with
the order passed by Supreme Court. Returning Officer passed order rejecting objection petition
of appellant and accepting nomination papers of respondent in view of record which did not
hint that respondent was undergoing a disqualification under Arts.62 and 63 of the Constitution
and 100 of Representation of the People Act, 1976, or had been
declared by a court of law not to be sagacious, righteous, non-profligate, honest and Ameen
and had not complied with orders passed by Supreme Court. Disqualification, if any, incurred

by respondent could after production of evidence be considered by Election Tribunal appointed
Representation of the People Act, 1976, in

by Election Commission under section 57 of
election petition. Returning Officer neither flouted the judgment passed by Supreme Court nor
omitted to perform his functions and duties entrusted to him under sections 7 and 14 of

Representation of the People Act, 1976. Election Tribunal declined to interfere in the order

passed by Returning Officer. [2013 CLC 271]_
8. Arts. 218(3) read with Representation of the People Act (LXXXV of 1976). Election
Commission of Pakistan has to conduct/organize elections enabling the people to elect there

representatives by means of a free and fair electoral process. [PLD 2013 S.C. 413]
1976, vests the Election Commission with the
nd actions taken by

or corresponding sections 99

Representation of the People Act,
responsibilities and powers to regulate and check intro party affairs a

candidates and parties in anticipation of and on Election Day; to resolve all election disputes;
to declare the election void, and to award punishments for violating relevant election laws.
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[Article 218]

o

. Election Commission in fulfilling

Election Commission 1 599

© directed the Federal and Provincial machinery to assist the
its constitutional responsibilities. Election Commission Was
nd extensive powers to attend to all issues related directly

ricle 220 of the Constitution als

entrusted with exclusive, broad 3

ncillary to the i
gnd anciiary election process. ALD 2012 SC 681] Higher Education Commission has

ty to verify o .
t:: ?—luigyher E d:\tjzatiroiuehsc:\:,ge educational {estimonials of the Universities and all institutions of
tne *’ ) . VEr a mechanism is to be adopted by the Election Commission
enabling the Higher Education Commission t . . (o The
qucational testimonials of the : on to supervise the scrutiny/examination O
e A candidates without vesting time. [2013 SCMR 862]

8.1 ber?alf Of";‘;g;:;‘f'gz:ey Election Commissioner in the nomination papers. Plea on
Act, 1976, a request W_rnment that un(_;‘er S. 107 of the Representation of the People
of R.3 of the Re e ats sent by Election Commission of Pakistan for the amendment
Brcsidient 5 s Izstaenhatlon of the People (Conduct of Election) Rules, 1977 bgt the
adfieming (044 rafe nthad notlas yet approved the amendments, therefore, wlthQUI

ey e S, the Election Commission might have not got printed nomlnat!on
pap ; s overnment had reservations on some of its portions. Held, Election
Commission had made additions in the nomination forms following the command of
Art. 218(3) of the Constitution as well as keeping in view observations/directions given
by the Supreme Court in the cases of Workers’ Party Pakistan through Akhtar Hussain
and 6 .Others v. Federation of Pakistan and 2 others (PLD 2012 SC 681). Election
Commission was responsible to arrange, organize and conduct elections honestly,
justly, fairly and in accordance with law and emphasis was that corrupt practices
should be guarded against. Solemn object, in view of Art 218(3) of the Constitution
should be that no corrupt person was allowed to enter in the Parliament, and with such
commitment of the Constitution, Election Commission without changing the
complexion or contents of R.3 of the Representation of the People (Conduct of
Election) Rules, 1977, had made improvements in the pro forma of nominations
papers. No hard and fast rule existed for purposes of making improvements in a pro
forma of nomination paper, particularly when required object was to enforce Article
218(3) of the Constitution. All the stakeholders i.e. political parties, voters, and the
country as a whole expected that representation in the Parliament should be made by
honest person(s) who were not polluted by allegation of corruption in any manner,
thus, Election Commission in compliance of Art. 218 read with Art. 222 of the
Constitution and Ss. 103 and.104 of Representation of the People Act, 1976 as well as
the judgment in the case of Workers' Party Pakistan through Akhtar Hussain and 6
others v. Federation of Pakistan and 2 others (PLD 2012 S.C. 681) had
prepared/improved nomination. papers for the general elections of National and
Provincial Assemblies, in accordance with the Constitution and the law. [PLD 2013

S.C. 406]

9. Cognizable activities. Section 103(a) of the Representation of the People Act, 1976, |

Mstructed the Election Commission to ensure a “fair election *, which implied that large scale
Malpractices including coercion, intimidation and pressures, prevailing at the election would
Negate the ‘fairness’ elections were to embody. Sections 78, 79, 80, 80-A; 81 and 83 of the
Representation of the People Act, 1976, specified activities that the Election Commission could
"Qulate and check under Art.218(3), but section 103(a) of the Representation of the Peg |
. 1976 substantially enhanced said defined spectrum of cognizable activities and reinf =
® obligation to check them. Section 103(c) of the Act, empowered the Election Commic;rsgg
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to issue instructions, exercise its powers and make orders to effectuate the saig stanua;;]
12 SC 681] ‘
[PLD ZOBY virtue of 5.107 of the Representation of the People Act, 1976, 1hq B
could, with the approval of the President, make rgles fo_r carrying out.thg PUrposeg of Sigy
Act, which, further reinforced the independencg W}th which the Commls'suon was to e)(efciss‘
powers. No restriction existed on the Commission to frame nfles with the aPproyg ofe ity
President, to ensure that the elections were conducted fairly, honestly, just the

. : .y
accordance with law and that corrupt practices were guarded against. [[PLD 2012 S¢ 681’}d i

Majlis-e-Shoora could promulgate law to regulate thg eilectoral laws, byt any lay i
had the effect of abridging any of the powers of the Commissioner or the Commission WOUCIZ
not find support in the law. [[PLD 2012 SC 681]

Effective discharge of responsibility. - Shortfall in effective discharge
responsibilities was of utmost importance that the Election Commission execuyte its funcipy
and discharged its responsibilities effectively, efficiently and ,in letter and spirit. By fulfilling
mandated duties and responsibilities, the Election Commission essentially gave birth 15 ,
body/institution of the nation, called the Parliament. Effective fulfilment and honest discharge
by the Commission of its responsibilities would lend greater Iegitimacy to an electeq
democratic government and give effect to its constitutional mandate; therefore, was
imperative that the Election Commission employed its extensive POWers to regulate the
election process. Any shortfall in the discharge of its responsibilities would violate express
dictates of the Constitution, devastate the efficacy of the Constitutional Order and the
envisioned operation of the State. [PLD 2012 SC 681]

were not adhered to. both in letter and in spirit, therefore, it was observed by the Supreme
Court, that all said laws should be strictly complied with by all the relevant parties. Supreme
Court further observed that although the account of election expenditure was required to be
submitted within thirty (30) days of the declaration of the result, the monitoring had to be done
On a regular basis during the Campaign period because after the campaign was over, i

N expenditure; that to overcome the

committed in the election ith law- : ion was hel
Justly, honestly and in accordance with |gy. to devi i oo it glsdion '

. » Media Certification tor the elect®

g);%?ns-ets' gel ;hey fqr the Natlonal Assembly, Senate Prov’init'c.l' . 'm(:)?'g or the Lo
€S; to hold meetings with the candidat ' ‘al Assembl ws/rules

€ them of the relevant la d
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. Election Commisei |
camry out random inspection 4 N mission _ - 1601

expenses into wi | ; L .
P with Genera) Places; to enter all transactions relating to election

: Sales T :
candidate accounted for all the ex o (G-ST) registered firms/persons; to ensure that-a
Penses immediately after the election was over, and to

constitute election ex :
. 3 penditure  monitori
expenditure incurred by the candidate. [gzggzgfgtgrcslée;?s e smonlion ‘cgele-day) selaeon

.Eractice of taking qat massi ‘
transporting voters to and from poﬂ-s've car ralies and use of expensive vehicles for
performing said practices candidatesmg Stations. Fffect and legality of such practices. By
exceed the ceiling prescribed by S 4gand parties end up incurring exorbitant expenses and
practices aiso crated a nuisance for tlhe of -the R?Presentaticn of the People Act, 1976. Said
students. Such rallies should not be all ordinary citizens and caused discomfort to the sick and
arranged corner meetings at specific d Ov'ved to travel long & distances gxcept if they had pre-.
to the ordinary public by the local aqd e-35,'9”51“_'3(3' placgs, and such meetings should be notified
accommodated. Supreme Court administration, which must ensure that all candidates were
using transport had sever bee:-: ;bSBNEd' that.substantial expenditure incurred in hiring and.
the Election Commissi adequately monitored by the Election Commission and Erected

o lission to take account of all expenditures occurred in the course of
campargnmg for‘ .actlvrtles that were directly and indirectly related and ancillary to the election
process; to facilitate the voters by increasing the number of polling stations appropriately
throughout the country so that the polling stations' were not at a distance of more than two
kilometers from the place of residence of voters; to take into consideration the suggestions
made d'Uf ing the resent proceedings and ban all private transport on Election Day; to consider
alternative arrangement of transporting voters by vehicles, owned, rented or affiliated with the
Election Commission, and to widely advertise the routes of such vehicles in the print and
electronic media for information of the general public. [PLD 2012 SC 681] - . il

f ‘perchis’ to the

Practice of camping in vicinity of polling stations and handing over o
volers. Effect and legality of said practices. By performing said practices the candidates,
through their polling agents and" supporters, influenced the voters and compromised the
objectivity with which they were to cast their vote. Establishing camps near the polling stations.
on polling day and spending substantial amounts to canvass the voters to vote was clear
violation of S.84 of the Representation of the People Act, 1976, on part of the
candidates/supporters. Supreme Court observed that in order to ensure strict compliance with -

tion of the People Act, 1976, the Election Commission might manage to

S5.84 of the Representa
or more persons living in a house

dispatch extracts from the voters’ list in the name of one
r-to save the postage by ~anexing such extracts with

much before the polling day by post, 0 i
any of the utility bills; that National Database and Registration Authority (NADRA) might be
t their residences, which exercise was required to be

deputed to furnish details of the voters a .
completed at least seven (7) days before the polling day,€and would facilitate a voter to
exercise his right of franchise independently with full application of mind and without influence

from the candidate or his supporters, and that if need be, instead of involving employees of
Provincial Governments, the employees of Federal Government/ autonomous organizations/
agencies, including the armed and para-armed forces might be instructed to carry out
stipulated functions at the polling stations. [PLD 2012 S C 681] N :
Fair and transparent election rested at .the heart of a democratic system, therefore,
any effort which cultivated a complimentary political culture should be encouraged. [PLD 2012 -

SCe81]
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directed the Election Commission to frame rules and issue fﬂStrucﬁ
n to different measures, namely, door-to-door campaign, mamfeons
levision and radio, and candidate-voter interaction/debateg i Sto,

’ ] as

1602

Supreme Court
to provide legal sanctio

canvassing on State te
appropriate and implement the same. [PLD 2012 S C 681]

" Supreme Court directed that all the election laws should be strictly implementeg by
Election Commission in the discharge of its constitutional mandate under Art.218(3) o the
Constitution, Representation of the People Act, 1976,and other laws/rules;. that Elecﬁoe
Commission was empowered to check not just illegal actions relating to the election (violaunn
the limits set for campaign finance, etc.) or corrupt practices (bribery, etc.), but wag a|sg
empowered to review all election activities, including “Jalsas “, Jaloos use of IOUdSpeakerso
etc. for their effects on the standards of fairness justness and honesty’ that elections weré

"expected to meet; that the Election Commission was also empowered to take Pre-emptiye
measures to ensure that the spirit of democracy and ‘fairness, justness and honesty'
elections was fully observed; that the Election Commission must undertake monitoring of the
election expenses from the day the holding of election was notified; that a candidate myg
account for all the expenses immediately after the election was over, that the Election
Commission must hold meetings with the candidates and apprise them of the relevant
laws/rules, receive from them statements of expenses on weekly basis by engaging election
staff and carry out raridom inspection at different places; that all transactions relating to
election expenses -should -be entered into with General Sales Tax (GST) registered
firms/persons; that the number of polling stations might be increased appropriately throughout
the country so that the.polling stations were not at a distance of more than two kilometers from
the place of residence of voters; that the Election Commission might take into consideration
the suggestions made during the present proceedings, including the provision of official
transport to_ the voters, but in no case, should it allow the candidates to hire/use private
transport .on election day; that,where arrangement for transport was made by the Election
Commission, the routes of such transport should be widely advertised in the print and
electronic media for_information of the general public; that with regard to handing over of
“Perchis” to the voters at election camps, the Election Commission must take steps to provide
the requisite information to the voters by other means; that establishing of camps near the
polling stations shou)d be banned immediately; that the Election Commission might manage to
dispatch extracts from the voters’ list in the name of one-or more persons living in a house a
least seven.(7) days before the polling day by post, or to save the postage by annexing such
~ extracts with any of the utility. bill; that only those election campaign activities should be‘:
. permitted, whichon the one hand fulfilled the purpose of the election campaign, and on the
other, were within the reach. of the common man; that the Election Commission should
encourage certain activities based on their merit, namely, door-to-door campaign, manifesto.
canvassing on §tate television and radio, and candidate-voter interaction/debates, etc.; thal
instead of involving the employees of the Provincial Governments, the employees of Federd
vai;err;)mgnu autonomous organizations/agencies, including the armed and para-armed forqe:
g}(;?nrtnisii:)nﬁStxjac;egxtz ;Zfdfyt Ol:t kStlpuflfatef:i functions at the polling stations; that the Electllgn
' apﬁrObﬁéte time; thzf\)t the Elc:f:cf;o;3 téectlv.e §teps W s kil i ballotln?(':g of
vote}s’.lists and ’co'rriplete the rc>c:'t=:ssomfmIssm"1 shou!d_ MG0SEhe, seprapaicn < Iagi”g
Ar;ny i é‘F}c;htiérCo;ps topensure to updatnnglreyns:on of the electoral rolls by €ng o
e a ) S TRl ) k ransparency, if need be; that the Election Commis® ht

had to ensure that the election disputes were resolved at the earliest. for which it M9
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onsider establishing a pan .

prense to provide free lgga|e;e?\f,i;2‘:{ers well conversant with election laws at the State
cteps must be taken to mak 0 marginalized segments of society; that all necessary
cirst Past the Post’ violated inci ;

eFxplore ways and means to imreoz:nc'p'e of m?]ority, therefore, the Election Commission might
,nd ‘none of the above options’ tce appropriate system of election including ‘run-off election’
e ority, an d that the Election CO ensure true representation of the people and rule of the
" ide legal sanction to all saig ommission should frame rules and issue instructions to
P jective of fair, free, just and honergf:[iu??s a?g implement the sane to achieve the ultimate

ction. [PLD 2012 S C 681]

. Bogus voters’ li

:e?s list trgmrefore :Ie::?t Good number of voters had been found bogus and illegal, in the
y d not be or ani' d s COUld_”Ot be held on the same. Bye-elections in constituencies
~could N & gf :e on the basns of bogus voters' list as such elections would be against

the cqmma O it 218(3)' of the Constitution, which cast a duty upon the Election
commission to gonduct elections and to make such arrangements as were. necessary to
ensure that election was conducted honestly, justly and fairly and in accordance with the law
?hndt ;T:étii;r;uizt c':::r r?:ttilfes were guarded against. Election Commission was bound to ensure

a uencies were i .
clectoral list. [2012 SCMR 448] held according to unpolluted and free from bogus/verified

11. Irregularity in the preparation of Electoral Rolls—Art. 218 read with Art. 184(3).
Under Art. 184(3) the Constitution, Supreme Court was empowered to ensure fulfilment of the
command of the Constitution of holding elections honestly, justly, fairly and in accordance with
law. Present petitions were maintainable and the grievances raised therein were justiciable by
the Supreme Court maintainable. [PLD 2013 SC 120] Constitutional petitions under Art. 184(3)
of the Constitution concerning errors and irregularities in the preparation of electoral rolls of city
of Karachi. Contentions of petitioners were that a larn
disenfranchised and their names has been removed from the electoral roll; that approximately
50% votes of the electors of Karachi has been shifted to other parts of the country and in their
places, names of unverified voters has been inserted, which was likely to lead to rigging in the.
elections and that the object of holding free, fair, honest and just election would be defeated
unless the names of voters were re-verified on a door-to-door basis in accordance with the

. Constitution and the law through their Computerized National Identity Cards (CNIC). Even after
the preparation of final electoral rolls of Karachi, the necessity of a further door-or-door
tion Commission. Election Commission has also not

verification was conceded by the Elec
implemented directions of the Supreme Court regarding delimitation of different constituencies
Watan Party v. Federation of Pakistan (PLD 2011 SC 997)-

of Karachi given in the judgment of Wat
dentified by the petitioners, examined in: -

Discrepancies in the electoral rolls of Karachi i
tion of the Election Commission that a door-or-door

conjunction with the admitted posi

verification of the entire residents of
that the electoral rolls of Karachi did not inspire confidence and the possibility that a significant

number of residents of Karachi might have been disenfranchised could not be ignored.
non for the holding of a free, fair and transparent

Accurate electoral rolls was a sine guad
d of the Constitution but also a Fundamental Right of

tlection, which was not only the comman
been compromised qua the residents of Karachi.

te citizens, which appeared to have
quired to be revised by the Election Commission in

lectoral rolls of the city Karachi were re
Stercise of powers conferred upon it under Art. 219 of the Constitution read with Electoral

Rolis Act, 1974, Supreme Court directed the Election Commission to carry out proper and
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complete door-to-door verification in Karachi so as to ensure that no vot
disenfranchisgd or dislocated and all other discrepancies were rectified :as early as ul Wa
and that in view of the peculiar security situation in Karachi such verification must bzoss't?le.
out by the Election Commission with the help and assistance of Army and FCarr:gd
~ Constabulary. [PLD 2013 SC 120] rontigr

- 12. Combination of offices of Chief Election Commissioner and Judge of High ¢

in one person. The Constitution of 1973, by its Article 217, permits a serving Judge ofoun
7 Supreme Court to be appointed as the Acting Chief Election Commissioner, thereby showt-he

that the makers of the Constitution did not entrain any apprehension that a temporm
responsibility of this nature was likely to adversely affect the independence of such Judgea-
either c'apacity.-Similarly, Article 218 of the Constitution provides that two serving Judges :)nf
" the High Court shall act as members of the Commission for the purpose of holding a Genery)
.election. There is no provision that during such membership they would cease to function a5 -
Judges of the High Court. Judicial notice can also be taken of the fact that in the past Chigf
Justices or Judges of the High Courts have been appointed to undertake the work of de-
limitation of electoral constituencies in addition to their judicial functions. Serving judges have
also been called upon to work as Election Tribunals. [PLD 1978 S.C. 40 (p. 60)]

13. Conduct of Referendum. Chief Election Commissioner and the Election Commission
of Pakistan have authority to conduct referendum in view of provisions of Article 213(3), 218
and 219 of the Constitution. [PLD 2002 S.C. 853]

14. Changes made by caretaker Government. Caretaker Government had no politics.
Caretaker Government shared duty of the Election Commission of Pakistan to conduct the
general elections honestly, justly, fairly and in accordance with law and that corrupt practices
were guarded against. Caretaker government had discretion to make changes that
strengthened its ability to discharge its constitutional obligation. Significant aspect of said
constitutional obligation of a Caretaker government was to demonstrate and maintain strict
neutrality in the discharge of its functions, inter alia, by appointing non-partisan officers. [PLD
2013 Lah. 598] |

15. Holding of bye-election of vacant seat. Article 224(1) of the Constitution, no bye-
election would be held on a seat fallen vacant at a time when 120 days or less were left for
term of respective Assembly to expire or was dissolved earlier. Duty of Election Commissiqn
being to arrange. election and ensure same to be conducted honestly, justly, fairly and in
manner free from corrupt practices. Term of Assembly would expire on 4-4-2013, thus, 125
days remained for its term to expire if counted from 30-11-2013 i.e. date on which such seats
became vacant due to resignation. Continuity of electoral process would strengthen
democracy and democratic institutions. Parliament being mother of all democratic institutlops.
whereas National and Provincial Assemblies being its integral part. Election Commission like
other citizens and public functionaries would be bound to obey and follow Constitution a|_1d
laws of Pakistan. Mére delay would not absolve Election Commission from performance of its
constitutional duty to organize and conduct elections to fill casual vacancies in an Assembly.
Belated performance of a constitutional duty would not invalidate same or make .same
ineffective. Delay in issuing impugned notification would not render schedule of bye-election as
invalid or unconstitutional. No revision or correction of an electoral roll could be made.after
announcement of election schedule by Commission. Electoral rolls prepared and pub}lsﬁed
“lastly would be foundation for conducting bye-election. Holding election and continuing
democratic process would be secured at all cost. [PLD 2013 Sindh 300] j
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