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Court it self. [PLD 2013 S.C. 403]  ~

\@\ Appointm?nt of Judges to the Supreme Court, High Courts..and
the Federal S.hanat Court.—(1) There shall be a Judicial Commission of
Pakistan, hereinafter in this Article referred to as the Commission, for

appointment of’Judges of the Supreme Court, High Courts and the Federal
Shariat Court, as hereinafter provided.

(2) For appointment of Judges of the Supreme Court, the Commission shall

consist of-- |
(i)  Chief Justice of Pakistan; Chairman
(ii) ‘Z[:Fotjtr] most senior Judges of the Supreme Meribers
ourt;

(i) A former Chief Justice or a former Judge of the
Supreme Court of Pakistan to be nominated by

Member

5 Inserted by Constitution (Eighteenth Amendment) Act, X of 2010.
6  Subs. by Constitution (19" Amndt.) Act, 2010 (Act1.0f2011).
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the Chief Justice of Pakistan, in consultation
with the 7[four] member Judges, for a period of
two years;
(iv) Federal Minister for Law and Justice; Member
(v) Attorney-General for Pakistan; and Member
(vij A Senior Advocate of the Supreme Court of
Pakistan nominated by the Pakistan Bar Member
Council for a term of two years. ;
(3) Notwithstanding anything contained in clause (1) or clause (2), the
President shall appoint the most senior Judge of the Supreme Court as th,
Chief Justice of Pakistan. '

" (4) The Commission may make rules regulating its procedure.
(5) For appointment of Judges of a High Court, the Commission in clayge

(2) shall also include the following, namely:-
(i) Chief Just:ce_ of Fhe ngh'Count to which the Miaisiar
appointment is being made; :

(i)  The most senior Judge of that High Court; - Member

(i)  Provincial Minister for Law; and Member

- (iv)  °[An advocate having not less than fifteen years
g practice in the High Court to be nominated by ~,, -
the concerned Bar Council for a term of two.

4 years:"]

" 9Provided that for appointment of the Chief Justice of a High Court the
most Senior Judge mentioned in paragraph (ii) shall not be member of the
Commission: ' :
| Provided further that if for any reason the Chief Justice of a High Cout
Is not available, he shall be substituted by a former Chief Justice or former
~ Judge of that Court, to be nominated by the Chief Justice of Pakistan I
consultation with the four member Judges of the Commission mentioned I
paragraph (ii) of clause (2).]

(6) For appointments of Judges of the Islamabad High Court
Commission in clause (2) shall also include the following namely:-

the

——

7 Subs. by Constitution (19" Am
j ndt.) Act, 2010 (Act | of 2011).
g gzgs. gy Constftut!'on ( 19: Amndt.) Act, 2010 (Act | of 2011 ).
S. by Constitution (19 Amndt.) Act, 2010 (Act | of 2011).
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ang € of the Islamabad High Court:
(i) The Most sen: ' Member
5 Nior Jy .
Provided that fq dge of that High Cout: Member

riniti :
Judges of the Islamapaq Hlitgl;f;l ggﬁﬁ'“‘ment of the "[Chief Justice and the]
High Courts shall also pe Mmembers of t:’ee C%ner;ii:?ﬁces of the four Provincial

_ on:

gTrL bject to th s B ’

tment of C : e foregoing pr
appoin o hief Ju§t1ce of Islamabag High Court gthp gl -l
(5) shall, mutatis mutandis, apply L, e provisos to clause

the Parliamentary C_ommittee one person, for each vacancy of a Judge in the
Supreme Court, a High Court or the Federal Shariat Court, as the case may be;

(9) Thg Parliamentary Committee, hereinafter in this Article referred to as
the Committee, shall consist of the following eight members, namely:-

(i) Four members from the Senate: and
(i) Four members from the National Assembly:

"[Provided that when the National Assembly. is dissolved, the total
membership of the Parliamentary Committee shall consist of the members from
the Senate only mentioned in paragraph (i) and the provisions of this Article
shall, mutatis mutandis, apply.] |

(10) Out of the eight members' of the Committee, four shall be from the
Treasury Benches, two from each House and four from the Opposition
Benches, two from each House. The nomination of members from the Treasury
Benches shall be made by the Leader of the House and from the Opposition

Benches by the Leader of the Opposition.
(11) Secretary, Senate shall act as the Secretary of the Committee.

E (12) The Committee on receipt of a nomination from the (?ommission may
' “nfirm the nominée by majority of its total membership within fourteen days,

Y sl pe 2011
0 Inst. by Consttution (19" Amndt.) Act, 2018 (f\‘g: : gf 2011;-
" Inst_ by Constitution (19" Amndt.) Act, 2010 ( :
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, d to have been confirmed:
" : ination shall be deeme
failing Whlcht;h? ?r?;ngommittee. for reasons to be recorded, may not Oy
th[Prc())wn?iﬁgﬁOs by three-fourth majority of its total membership within the g, :
en
period.] b : o . ;
©provided further that if a 'nomln_atlon is not confirmed by the
| forward its decision with reasons so recorded tq the

Committee it shal | d .
" Commission through the Prime Minister:
Provided further that if a nomination is not con

shall send another nomination.] _» '
14'[(13) The Committee shall send the name of the nominee confirmed by it
deemed to have been confirmed to the Prime Minister who shall forwarq g

same to the President for appointment.]
~ (14) No action or decision taken-by the Commission or a Committee shall pg
invalid or called in question only on the ground of the existence of a vacancy
therein or of the absence of any member from any meeting thereof.

"5[(15') The meetings of the Committee shall be held in camera and the recorg

of its proceedings shall be maintained.
(16) The provisions of Article 68 shall not apply to the proceedings of the

Committee.] e
- "®[(17) The Committee may make rules for regulating its procedure.

SYNOPSIS

1. Scope. AR ' 7.. Process for confirmation of

2. Parliament Committee. Judge/Additional Judge of High Court.
‘3. . Power of Parliament Committee 8. Judicial Commission has exclusive

4 jurisdiction to evaluate performance skil
5

firmed, the -Commission

Role of Parliament Committee.
Refusal of Parliament Committee to 9. Judicial Commission—Nomination of a
name by majority.

confirm nominations made by judicial -
Committee. 10. Judicial review.

6. Prqcess'of appoiﬁtmént of 11. Ante-dated seniority
Judge(Additional Judge of High Court,

1. S'cOpe.' Article 175-A has been amended by Constitution (19" Amendment Act, | of
2011). This Article has to be read as part of the larger Constitutional scheme and not as a1

insular “t?unChof separate clauses and provisions” or as a self contained island between the
Constitutian, unconnected with its other paras. Parliamentary Committee constituted undef

+ 12~ Subs. by Constitution (19" Amndt.)
13 Inst..by Constitution ( 1(9"' Am ndt)tg\?tcgg 10 (; ?Afétclt éi? ggs 11 )1 !
:g; . Subs, by Constitution (19 Amndt.) Act, 2010 (Act | of 2011)
(14 g‘auses (15) & (16) Inst. by Constitution (1g™ Amndt.) Act, 2010 (Act | of 2011). -
| ormer clause (15) renumbered as clause (17) by Consfitution (19" Amndt)) Act, 2010 (Act | of 2017}
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aricle 175-A of the Constityg;
committee is not to haye .

cann
any form of Parliam(:;ma,.y .on €ction ¢
175-A of the Constitution a4 i
in the Constitution and s g,
quthority created under g Co

-.A of the Constitution. Any
within its specified mandate

[PLD 2011 S.C. 407]

Parliamentary Comm;
itt i
equated with Parliament or. eve?le\.vt’rt.'l'?ugh comprised of Members of Parliament, is not to be
Ith a Parllamentary Committee elected by Pariiament under
mentary Committee’ cannot (without eroding judicial

ions of the Committee. [PLD 2011 S.C. 407]

Scope of Par!lamentary Committee’s function and competence is limited to consider
the aqtecedents, v'vhlch are to be examined on the basis of material obtained by the
Committee/ executive Article 175-A of the Constitution expressly mandated a collective
decision of the Judicial Commission and left no room for individual opinions of any one
member of the Commission, particularly when such opinion was purely an individual opinion,
without benefit of the views of other members. [PLD 2012 Sindh 531]

2. Parliament Committee. “Parliament committee” constituted under Article 175-A of
the Constitution cannot even remotely be considered as a part of the legislature nor for that
matter, any question relating to the supremacy of Parliament is involved in this case. The
Judicial Commission and the Parliamentary Committee are two limbs of one constitutional
mechanism created by Article 175-A. Both of them owe their existence to Article 175-A and not
to the provisions relating to the Legislature or the Executive in the Constftution. As such, th’gy
are entirely new authorities .constituted under Article 175-A_of thg const!tutlon. Any Authqnty
created ‘under a constitutional provisions is bound to act wm?ln .|t.s specaﬂ'ed mandate as per
Article 4 of the Constitution. There is thus no immunity fro_m Jydlglal scrutiny reserved for the
committee under the constitution and Article 69 has no application in the present case.

Article 175-A(16) further cements the intention that the Commlitee wefls :r(l)i; rtr?e:\]gvr?/
any connection or even semblance of lg levar-]tie tc\)u?rii!neg Iusfc;zﬁf?é ;ngndoarg gf ?\rticle 175-A
attribute. nt simply to be @ Commitiee ¥ i i '
owing its :etx\;:zta:nrcr]: ?0 the sgid provision of the copstitutlon. Thus, its Ti}'r?eberrso’ci\;ri]!:; ;hz)f! ?r::
Parliamentarians, are neither required nor Qerm:tted to dpamC'pr?atse beenpimagine gl
Committee in thc'air legislative capacity. Their background r;ay but their background was not
some fruitful contributions to the appointment process for ju Qes- ¢ Article 175-A. To better
i g 4 while operating under ok i d to a special committee
undSJovern thgtr min ihe committee May in a sense be analogized : gr o gt io
o erﬁténd this P'O'nt’ tarians constituted, under the law, to make.in Ifntctl1 er;arliamenl o e
" Mprising of parliamen a cial committee be said to e_nforce the WI| o e ok Hhey (;we their
o el Coule S e heir duly of providng Jusice ORI (BOC

ate, over an

o i s i
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norms of justice, law and fairness would say tha the

‘ i but all . ) :
existence? Some might take it so, sordance with the law which has imposed a duty |, 5

: : irly and in ac ‘ ; ;
should a(;:t m:je%in:ef?;g'hfr‘:dyto do as the please, acting under the guise o the will of People
them and not with a

) , : it a very damaging and ..
; otherwise would in fact pu ' _ 0 Unfyje
The Jagleal comk a5 2:1 2{193;2l£i}amentarians. By an admission that parliamentarians, if taskeg

disqualification clause der any law, cannot shed their electoral inclinations could be a basig for

. . n
with a special AU, V1 eh law, [PLD 2011 S.C. 407]

their disqualification un il N
:'he Constitution of the Judicial Commission itself and the members comprising five

- Court, one former Judge of Supreme court, the Chief Justi
Smmi JUdc?sissg;ig:'eJusc;J;;eoT?he High Court, Federal Minister for Law and Attorney Genera|?f
gz(lfi;t:nr,nLaw Minister off the concerned province and' tow senior advo'cat.es/memb_ers of the
Bar, gives a clear insight into the reasons for the crgatlon qf the Commission. .It Comprises of
people having an immense background and statur.e in thg fleld of l.aw and the judicial systen,
The purpose then was that the discretion in making judicial appointments should not be the
forte of one man, as in the old system, but should rather be devolved to a .body comprised of
people who could be trusted to make a just evaluation on the prpfessmnal caliber, lega|
acumen, judicial skill and all other related criteria relevant for the appointment of a person as 3
judge of the High court. One was unable to see how the technical expertise, judged by 3
Commission comprising of people having spent decades in the legal field, could be better
judged, or worse, reversed by the Parliamentary Committee. If this was intended by the
legislature then there was simply no need to even constitute a Judicial Commission.

Article 175-A itself has not provided for the Chief -Justice of a High Court to have any
special role in the appointment process. He is just another member of the judicial Commission
and by the above said rules he has merely been provided the role to initiate the nomination.

“His duty is to initiate and send the nominations to the Chairman of the Judicial Commission,

This act, of initiating and sending nominations, cannot be taken to be the “recommendation’
itself, but is rather to be considered as an act of mere procedure. This is so because the whole
object of Article 175-A is to take away the powers of one person and make the process a
collective efforts. So, for instance, if the rules are changed by the Commission and any other
member of the Commission is given_the task of setting the process of the Judicial Commission
in motion, then that would not give this member a special place which is not envisaged forany .
other member in Article 175-A. therefore, even if a Chief Justice of the High Court is of the
vievy that certain persons are not fit to be Judges of the High Court, it is possible that the
Judicial Commission, by a majority, may come to the conclusion that they are and thus make
such recommendation to the Committee, These recommendations would be valid and in
accordance with the letter and spirit of Article 175-A. , W

i The Committee could not consider that its function was to redo the entire exercisé
onducted by the Commission while determining the professional caliber, judicial skill, legal
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committee. What the Commi; L-Jal Members of the Commis

e . ;
. : : ISsion h Ston thus no more exist before the
tne basis of a dissenting . Note oras. alreagy assessed and held cannot be overturned on
it would render the whole orking o ?'SCussu‘on of any individual member. If this was allowed,
under. the Constitution_ Doj he Judicial Commission ag futile and make it nugatory

; SO woy ; .
parliament, OF any law pagee d be akin to r?f:'hsmg to recognize a resolution of the
asis of the minorit

S it,
reasoning will lead to g deliberate zrea;dno\}vhne tfj o Yy view in the House. Such
Therefore, - the Parlia °

W hanisms and procedures.
) _ nta ; . ‘
Commission, can either congrm thery Comnitiee, on receipt

N its domain for very str
12) of Article 175-A.

t the Committee failed to

) of Article 175-A. the consequence of this failure

ivi onstitution itself. The Sommittee must act within a period of
fourteen days of receiving the Nominations, “failing whi i p
have been confirmed”. So \whi ,

B ch the nomination shall be deemed to
€ In any other case of f

ailure to exercise jurisdiction, Supreme
: red to send the issye back to the authority for consideration in
accordance with law, here the ituti - .

i ith no such option because of a deeming
provision. _ . ) - !

g clause mentioned above is that the
‘deemed to have been confirmed” shall
The effect of a deeming provision was that it

sts and has happened, though it may neither
ates a legal fiction.

name of the nominee confirmed by the Committee or
be forwarded to the President for appointment.
requires the Court to believe that something exi
exist nor may have occurred in reality. It thus cre

Moreover the court, in such cases, is required to see for what purpose this deeming

device has been used by the legislature. In the present case there can be little doubt that the
Purpose was the completion of this exercise as early as possible and the Constitutional time
period of fourteen days sheds great light on the matter. Therefore. the failure of the Committee

to perform its functions in accordance with its mandate results in the nomination “deemed to
have been confirmed”. .

Supreme Court in circumstances, issued direction to the Federation to notify_the
appointments on_the recommendations received, in accordance with Article 175-A. within a
Period of fourteen days..

i i - ents such as Al-Jehad Trust's Case
inci of law enunciated in earlier judgmen
(PLD 19£2espgngzzs Malik Asad Ali'§ case (PLD 1998 S.C. 161), and sevleral othgrs w%u:d
: e ' i i . hese principles can be said to
co mechanism with full force. In fact, t . )
ben;'gs;iacgnlaepzlvyeaor;h;: Esa'.\tﬂ:ongly after the introduction of the newly constituted bodies under
Atticle 175..

i icial Commission are now on the earlier system.
s The ricommzrsdea;:dn?D?L;f;ee:ttrj:r;eous consiQerations. Therefo!'e,lthe; Ez:]rliatrr?tmantary
ommiﬁannot e tsui:n ly brush aside the recommendatnons of the Commlssucr)]r'n \tn]nt‘tort:a; sbov;rr:
Soliyg ee canno_r:é2 8 ommittee is to confine ltself_ to the purpose for v;/h |cd c:main ofeth‘a
COHSIiturtZZSOQE}rh is evidently the thrashing out of issues not related to the
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Commission, The Committee can, based on factual da{a and reasons,. flor |n§tance, ciemara
that a nominee in corrupt or is affiliated/partial making him a controversial choice, by Judging
the caliber of a nominee as a Judge rests with the Commission.

The Judicial Commission had made recommc?ndations for extepsion in tenurg of
Judges of High Courts. The parliamentary Committee however, disagreeq With
recommendations of the Judicial Commission and decided not to recommend the Names o
these Judges for appointment. o :

Supreme Court declared that the decision of the Pgrllamgntafy Committeg, whereby
the names of the Judges were not confirmed fgr extension in’ their tgnure, were not in
accordance with the provisions of the Constitution; as a result qf said c!ecmon of the
Parliamentary Committee, Supreme Court directed the Federation to implement the

recommendations of the Judicial Commission in respect of said judges of the High coyrg ang
to issue notifications for the appointment of the said Judges in consonance With the

recommendations of the Judicial Commission. [PLD 2011 S.C. 407]

3. Power of Parliament Committee: Parliamentary Committee can refuse to accept the
nomination of the Judicial Commission only on the basis of antecedents, such as Character
moral and/or financial integrity (of a nominee). Parliamentary Committee’s refusal to accept the
nomination by the Judicial Commission should be based on very strong and justifiable reasons
pertaining to the criteria falling within its domain and the reasons, so given were amenable to
judicial scrutiny/review. [PLD 2012 Sindh 531]

4. Role of Parliament Committee. The Committee has and can exercise the powers
which under the earlier dispensation were exercisable by the Prime Minister. Role which the
Prime Minister and President were performing in the previous legal set up... is now logically to
be performed by the Committee. Therefore, if the Prime Minister's role in the previous
appointment mechanism was not considered to be meaningless the Committee, charged with
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is precise| ‘dubious antecedents is filtered out in the selection
the Federation in the Synopsis bf ®ly this function which has been emphasized on behalf of
committee May “be concernegy in0 c;;gumen!s Wherein it has been said, inter alia, that the
governor under the old System”, g for intelligence reports which was the function of the

However, if the Commi ,
t all other than picking Upfznmlttse, as In the present cases, does not engage in any exercise
Ease ts decision on it withot e 210N Of one member of the commission and chooses to
more, it will have fallen in error. The Committee has to perform

its role in @ meaningful way and wi N . - e AT
scrutiny in accordance wit recogni ith the application of mind which will withstand judicial

; Zed standards. The appoi - i
de : . Ppointment of Judges is too serious a
E;n:gi:ittt(;ebzhalIagl)tiv\:t‘:‘tsmd:;c;? cas.L:;all fashion. The requirement of Article 175-A is that the
. Oon with reg " : o e
made by the commission. Sons” in the event it does not confirm a nomination
Tc:}etrt:a;ogaé if in quure .the Committee decides to subordinate itself to the oﬁinion of one
mission, it must, under accepted norms of judicial scrutiny, give its own
reasons which are capable of withstanding
only be termed as unreasoned and arbitrary.
; unreasoned exercise of discretionary power,
réquires that reasons be given by the decision maker for such

judicial scrutiny, the opinion of the committee can
Jurisprudence as a rule strikes down arbitrary and
particularly when the law
exercise of power.

The Committee does not have, untrammeled powers to choose, without sound
reasons, the uncansidered views of one member of the Commission out of thirteen, while
discarding the considered views of all thirteen members together or of the remaining twelve
members. The decisions of the committee must meet the usual and well recognized standards
of objectivity and application of mind, amongst other standards.

Allowing the Committee to pick and choose between the views of members of the
Commission would amount to unwarranted slippage into the territory, which Article 175-A has
endeavoured to avoid.

Giving weightage. to the views of one member of the Commission, apart from being
questionable on the said ground, will also have the effect of negating the principle of collegiate
decision-making introduced in the Constitution by Article 1~75-A. this would emasculate the
Commission, reducing its power to selection of nominees only, but oth_en.vise, in matters of
actual appointment, it would be rendered subordinate to the Committee. -

Committee only has to adhere to established standards in arriving at its decisions to
ensure that such decisions withstand judicial scrutiny. {PLD 2011 S.C. 752]

Where Parliament Committee endorsed the view of the Commission as regards
Confirmation of only four Judges but declined to recommend conﬁrmgtion of_ two Judges. in
question on the basis of adverse remarks given against them by Chief Just.u':e of the High
Court at an earlier time regarding their performance, knowledge and capabfllty and on the
basis of their questionable financial integrity and non-pgymenF gf income tax. !—hgh Coqrt struc}c
down the decision of the Committee on ground§ that its demsgon is beyond its domain aqd is
an encroachment upon the powers of the commission. Contentl‘ons on behalf of thg Committee
Were that it is the sole prerogative of the Corpm'lttee. to record its dlsagreementl' c{nssent to the
"eCommendations of the Commission by assigning its own reason for such decision, and that
"®asons recorded by Committee for not confirming the Judges in question were based on

“
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collected through various concerned agencies. Initial notification of
appointment of two Judges presu'pposed a detailed exercise undertaken t?y C}?ief Justicg 3
the Province, Chief Justice of Pakistan and other Goyernment functionaries, inclugip

intelligence agencies  etc., which must have' underiaken 's'uch homework beforg
recommendation/clearance of .their names for appointment as.Additional Judges of the High
Court. Tenure of office of said two Judges is extended for one year on the recommendatio, G

the Commission and Committee, as both the bodies found them suitable for such PUMDOse

Commission recommended names of said two Judges for confirmation/permanent appointmen;

after due consideration of each and every relevant aspect of the matter. Committee has Qiven
undue weight to the earlier adverse remarks/ opinion of the Chief Justice of the High Court
because after due "deliberations before the Commission, Chief Justice of the High Court
himself retracted from his earlier stance as is evident from the unanimous decision of the
Commission in such regard. Commission because of its expertise has exclusive jurisdiction 1,
evaluate the professional capability, performance, skills rectitude and competence of g,
Additional Judge of the High Court before recommending his name for Permanent
appointment. Embarking upon the professional capability and other related issues of 5
recomendee of the Commission, is clearly. beyond the domain of the Committee. Regarding
objection of non-payment of taxes, said objection might have been forceful, in case it has beep
raised by concerned quarters at the time of initial appointment or at time of extension of tenure
of the two Judges in question. Since tax authorities has not taken any action against said two
Judges regarding concealment of income or evasion of tax, therefore, conclusions drawn by
Committee were squarely based on presumptions. No reliance could be placed on reports of
tax authorities and intelligence agencies based on simple conjectures. Two Judges in question
were denied their legitimate right by the Committee for reasons which were neither factually
correct nor tenable in law. Permanent appointment of two Judges in question would have its
effect from 17-9-2011, the dated when four other recomendees of the Commission in the same
batch were notified by the Committee, and they would have their respective seniority and other
benefits as permanent Judges of the High Court from such date. Supreme Court observed that
ratio of the case Munir Hussain Bhatti v. Federation of Pakistan (PLD 2011 SC 407) is fully
applicable to the present case and is rightly relied upon by the High Court in the impugned
judgment to give requisite relief to the two Judges in question. [PLD 2012 S.C.1067]

When Parliamentary Committee confirmed the name of a nominee of the Judicia
Commission or the same was deemed to have been confirmed by it, the Prime Minister was
left with no discretion but to forward the same to the President of Pakistan for appointment.
Prime Minister after confirmation of the name of the nominee by the Parliamentary Committee
was not required to advise the President, under Art. 48 of the Constitution or vice versa since
no advice are given by the Prime Minister to return the same for reconsideration. {PLD 2013

S.C. 279]

5. Refusal of Parliament Committee to confirm nominations made by Ju
Committee—Justiceable. Direction of Article 175-A(12) of the Constitution is that the
Parliamentary Committee, on receipt of a nomination from the Judicial Commission can either
confirm the nominee by a majority of its total membership within 14 days failing which the
nomination shall be deemed to have been confirmed or reject the nomination on grounds
falling within its domain for very strong reasons which shall be justifiable. In the present case
two specific decisions of the parliamentary committee have been assailed by the pe““o"’ers
under Article 184(3) of the Constitution. These decisions relate to the refusal of the committe®

proper information and data

dicial

A
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nfirm the nominat;

It-(i)igio(:oun. ations made by the commission for the renewal of tenure of Judges of

eld, th inat
H € nomination made by the Judicial Committee and the refusal of the

pariamentary Committee to confirm the same appeared to have generated considerable public
iniefes.h prowdlng_ a great deal of material for debate in the public, the media and the legal
fraternity- Lot Bar Associations of the High Courts in the country also debated the impugned
decisions of the committee. The Singn High Court Bar Association, which is itself a petitioner,
has pla.ced on recard its resolution “condemning” the action of the Committee. Thee
proceedings In thes? Petitions and the short order have also made headlines in the print and
the electronic media. More so, critical comments on.the said order have been carried

prominently in the media. Contention that no question of public importance had arisen in the
matter, had no substance in circumstances.

Article 184(3) of the Constitution empowers Supreme Court to exercise jurisdiction
thereunder whenever the Court considers a matter to: (i) be of public importance and (ii) that it
pertains to the enforcement of fundamental rights. The determination on both these counts is
to be made by _Supreme Court itself, keeping the facts of the case in mind. Only an
independent Judiciary can enforce the fundamental rights enshrined in the Constitution.
Without an independent mechanism for enforcing fundamental rights, the contents of Chapter
1 (Fundamental Rights) of Part-I of the Constitution would become meaningless.

In determining as to whether question of public importance had arisen in the matter
the Court is not to be swayed by expressions of public sentiment nor is it to conduct an opinion
poll to determine if the public has any interest in an issue being agitated before the Court under
Article 184(3) of the constitution. Instead, a whole arrange of factors need to be kept in mind,
which have, over the years, been expounded innumerous precedents of Supreme Court. It is
important to keep these precedents in view because, it is through the use of precedent that the
contours of the law are constantly defined. The Constitution, through Article 189, recognizes
the significance of judicial precedent in the acknowledged tradition of a Common Law
jurisdiction. “Overt expression of public interest” or “street demonstrations and vigorous media
debate” are not necessary factors for the exercise of jurisdiction over a case under the Article.

Therefore, questions which require the interpretations of newly added provisions
(Article 175-A) in the Constitution relating to judicial appointments would quite clearly be
matters of public importance.

The fact that independence of the Judiciary is a matter of public importance has also
been firmly established in our jurisprudence. The Judiciary was ... an affair of the public; any
offence to its independence would be an encroachment ori the right of the people to access
ustice and finally that the security of service and of the tenure of the Judges was critical for the
Said independence. -

Matters of public importance may be deduced on a case-by-case basis. However,
€Ven on a case-by-case basis, some general principles still emerge. Matters relating to the
Judiciary have regularly been held to be of public importance. An issue that could considerably
damage ‘the very fabric of independence and separation of Judiciary’ amounted to a matter of
Oreat public importance. Questions of interpretation of the Articles of Constitution relating to

® Judiciary were undoubtedly a matter of public importance.

Precedents which examine and pro_nou.nce upon the scope of the Article 184(3) of the
Onstitution remain relevant. Therefore, in line with Article 189 of the Constitution, the

|
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184. Original Jurisdiction of Supreme Court. (1 )_The SuPreme Court 5
to the exclusion of every other Court, have original jurisdiction in any disy

between any two or more Governments.
Explanation. In this clause, "Governments” means the Fgq

Government and the Provincial Governments. :

(2) In the exercise of the jurisdiction conferred on it by clause (1),
Supreme Court shall pronounce declaratory judgments only.

(3) Without prejudice to the provisions of Article 199, the Supreme ¢
-shall, if it considers that question of public importance with reference to |

enforcement of any of the Fundamental Rights conferred by Chapter | of Py
is involved, have the power to make an order of the nature mentioned in {

said Article.

SYNOPSIS |

14. Invocation of original jurisdiction of

—

. Original Jurisdiction.

2. Jurisdiction of High Court and Supreme Supreme Court under Article 184(3).
Court as Court of appeal. 15. Nature of order which can-be passed.

3. Power of Supreme Court. - 16. Criminal appeal.

4. Constitution petition—Maintainability. 17. Locus standi.

S. Declaratory judgment. 18. NAB Ordinance, 1999.

6. Dispute. 19. Leave granting order.

| ARTICLE 184(2) 20. Cause of action.

7. Appeal competent under Article 185(2)—  21. Direct petition to Supreme Court.
Petitioner for leave to appeal not 22. Redressal of individual grievance.
competent 23. Issuance of writ by High Court/Supremé

8. Application for leave to appeal conversion Court against itself.
into | C A—To be decided by High Court.  24. Matter of great public importance.

ARTICLE 184(3) 25. Public interest litigation. 210

9. Scope. . 26. Proclamation of Emergency on 14-

10. Disputed questions of fact . 1999, q 0311

11. Judicial review. | 27. ;’(;gc;lamation of Emergency 0

12. Article 184(3) read with Article 199. ; < aff—

13. Article 134?3)}-Redressa| of individual 28 gemova' of Chief of the Army St

_ . . rocedure.
grievance.
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- [article 184]
29 Fundamental rights—_p,

851
€aning, :
30. Resjudicata—Princip|eg _ B Alrliz?:hoirrlli:{:reve’°pmeﬂt funds by the
31. Right ;Osf;:;g;)atlon 41. Service grievances (Art. 8 to 28).
3. Lawo e SUO MoTu JuRisDICTION
33. Aalim Judge. _ 42. Suo moty Notice—Quo ineffective
34. Launching of Housing Scheme. investigation
35. Article 184 (3) read with Contempt of 43. Suo moty Notice régarding allegation of
Court Act (XVIII of 2012) business deal between g businessman
: : : d son of the serving Chief Justice
Article 184(3) read with, Representatlon f = : .
36. the People Act 1976— Doy to door 9 » elay in P|A flight—Suo moty notice
- campaign—Significance 45. Suo moty acti

37. Contempt of Court—sg

on regarding law and order
Assembly refusal tg g

Peaker of Nationa| 3 Situation in Karachi,

end reference. 6. Abduction of doctor.
38. Unlawful appointment. 47. Internally displaced person.
W t prejudice, 48. Missing person. :
i PO 49. Smuggling of Arms,
1. Original Jurisdict; A :

F’rovincial Government.

Sk § inci Il dispute, wheth
The proy sion is based on the principle th.at a '
be determinerzj b;, the Supreme Court if the parties to the dispute happer_x to be the Federal
OVemment o, one side, and the Provincial Governmert§ on ttr?e l?thhtsflg:é rc;re t\.::dzrs il::):z
Provincial 're arrayed against each their. tls_ in the g _ ‘
at the Ce?]z‘ée;f:‘fgi-‘:;s parovincez should be fighting out their battles in subordnna{e Ccn::lrtss !:,ke
©mmon litigants [PLD 1956 FC 72] The jurisdiction of the Suprem(e;' Coturt ::eﬁ:io:ezi ?n
Cuse jt e?(cludés the jurisdiction of all other Courts in respect of the disputes (
icle under reference.

er of law or of fact, must

iusti ithout fettering itself with any
do complete justice withou
Su has fullest power to in the conte
S ecors. whh v 1o oo Tty Ml
o Stanceg | i does now function.
S-in which Court

—

Xt of changed
ver there is any
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lic of Pakistan, 1973 [Part - vy). Chay -
D-zl

ety

e Constitution of Islamic Repub =
ernments, the original jurisdiction of Supreme Coun
her Court. [2005 CLC 905]

e. In contemporary 2ge, there has been a si'gniﬁcant growth |
dministrative actions and the grounds on which, the Courts intertg:
This expansion, however, “has t.al_<en place in the shadq Sre
vigilance’ and ‘restraint’.... and it is faithfulness to thesed !
d restraint which produces the unique SupeNiSOI'yjurisdic 4
judicial review.” If the Courts fail to maintain thig deli tion
nce in the judiciary would be the wors; &

852 Th
n two or more gov

- di betwee
ispiLE n of every ot

attracted to the exclusio
1.1 Judicial vigilanc
judicial review of a

have been expanded.
competing concems of

concerns of vigilance an
which is the hallmark of
balance, none else but people’s confide

[PLD 2014 S.C. 1] _ T
1.2 Fiduciary obligation of State. A fiduciary obligation is not merely an ethical Precep,

As a legal imperative, fiduciaries must act in the bgst interests of the Principgy
performing their functions with care and complete fidelity. In the private lay conte
where fiduciary duties are routinely enforced by the courts, elections alone are g
considered sufficient to hold company directors responsible to shareholders ang align

. their interests. Instead, in the area of corporate law, there is a recognition thy the
interests of elected. directors and diffuse, it may be difficult for them to eﬁectfve[y
monitor the decisions taken by the Board. Further, because of collective action
problems, the shareholders may find it difficult to coordinate and respond to abuse f

 discretionary authority by the Directors. Hence, corporate law employees a jugiciy
mechanism, the enforcement of fiduciary duties, to align the interest of the
shareholders and their agent, the Board of Directors. The structure of the principal-
agent problem is the same in the case of State agencies, such that public officials may
“have an incentive to advance their own interests at the expense of them citizens
interests. In fact, the need for a judicial mechanism is even more acute in the case of
State agencies, since the principal, the people, is even more numerous and diffuse
than the shareholders of a company. [PLD 2014 S.C. 47]

1.3. Roll of Judiciary. Judiciary, in such a system, is assigned the role of interpreting and
applying the law, adjudicating upon disputes arising among governments or between
gt?:te and citizens or citizens inter se and enforcing the fundamental rights. [PLD 2012

.C. 774]

1.4 Jurisdictional oversight. Not all decisions by State functionaries aré to be subjectes
toan exacting judicial oversight. This is because the principal, (the people), has in fact
vested State agencies with discretionary power of an administrative nature. SU

' delegation of authority by the principal is essential to the efficient functioning of the
govemment. However, given the possibility of the agent's deliberate or negige"
de\{latlpn fromthe best interests of the beneficiary, the court will enforce fiducia’y
ophgat;ong under certain circumstances. A breach of 'the duty of loyalty, of interest, wil
g&&:ger fhelghtened scrutiny by the court.. Further, if public officials fail to exercis®
undyeﬂoincare that iis expected of a prudent manager, the court will assess
breachyedgtha(-:t',:.)‘c'i1 or transaction to ascertain whether the state functionaries

15 Judicial renr 2y obligations to the people of Pakistan. (PLD 2014 S.C. 4]
- l:lcaﬁwrestramt and activism. Judicial restraint and activism are Judicial'restrim
r— srtn are value-laden concepts often employed in the media and I" puver'
firne 0 undgrstand the impact of Court decisions. The Court itself hqweand
| Operate in the framework of these concepts. For the court, as guard

te
m,
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interpreter of the Constitution th

f Supreme Coyry 853

. e )
Thri eci:s:ét will MOt condong g ilfanlzlcon‘_:ept that matters is that of the rule of law.
perceived as an activigy institution J action by the State just because it will be
upholding the ryjg of la " - 1N Constitution define

s the role of the judiciary, as

.. W, and i .
adjudicating the Matters b that is the only consideration the court will have while, -

efore j
1.6 Exercise of discretiona eit. [PLD 2014 S.C. 47]

is the delegation of Wet’- Basis of discretionary power of State functionaries

po
authori P
authority is deriveg f nty by the prunplpal, the people of the country. State's legal

fiduciary relationship ang i the State or its

“jurisdiction and exclusive jurisdiction. The Court is said to have exclusive jurisdiction when it
has the power and authority to hear and adjudicate upon the mater with exclusion of any other
Court, tribunal or authority whereas original jurisdiction may not necessarily exclude. the
jurisdiction of other Courts or a tribunal or an_ authority as is provided in sub-Article (3) of
Article 184 of the Constitution.

The plain reading of Article 184(3) would sufficiently indicate that it is an open ended
Article and Supreme Court under this sub-Article in a case in which the question relating to th_e
enforcement of fundamental rights of any individual or of a group or of a class of persons is
involved may take cognizance and interference to adjudicate the matter. In th|§ special
jurisdiction under Article 184(3) of the Constitution the Supreme Court can take cognizance of
any matter involving the question of public importanc?e wlth reference to the enforcem_ent gf
fundamental rights and if in the petition before it an |nfrqct|on of any of funda_mental ngh‘t is
shown, may pass an appropriate order with the liberal mterpretatlgn of provision of Article
184(3) of Constitution to carve and assert in the matter reffarred therein. The essepthl elgment
for exercise of jurisdiction by the Supreme Court under Artucle 184(3) of the Constitution is that
it must involve a question of public importance with reference to the ?nfo;‘cement of
f“ndamental right and if the matter relating to the fanforcemgpt of fundame_ntaf r:1g.t. is ‘no.t of
Public importance the Court may refuse to ente\rtaln the petition and exercise*the jurisdiction.

PLD 2010 s C. 61]
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2.1 Jurisdictional limit

i } Part - ;.
Constitution of Islamic Republic of Pakistan, 1973 [ Vii: chap-z]
0. : -
The of the power of High Court and Supreme Court. Junsd'ctiOnal
S

: under Article 199 of thc.-) C_onstltution do not 5
Cou:tt?ne/t:'?nhsco(;u:rﬁcle 187 of the Constltut..'on' Slupreme (.:"Um
fo the SUPTE® val institutional dysfunction and to render “complete Justice
account of genera lof iudicial review in exercise of its powers under Articleg 184
Epandsc Lt scggr?stitdtion. But white doing so, it has alsg HEER Copscious of
and 187 of thearation of powers in terms of which the functloqs of various Organs o
principle of E:Se been delineated in the' Constitution. It intervenes tq €nsurg
the State t of Fundamental Rights, to address the menace of corruption When lawg
enftgﬁ;‘ig’ violated and to fill the gap In law with a view to render "complete justiCen.
‘?lrsa onect has also been to ensure that State institutions perform their functiong With

integrity in accord with law and the oath of their calling. 3 '
While seized of petitions under Article 199 of the anstltut“lon_ the High Courts at timeg
arc faced with prayers to pass order and provide relief fqr doing complete justice” But
such powers in constitutional jurisdiction are vestediln_ the SUprgme Court unge
Article 187 of the Constftution. These powers are distinct both in scope ang the
manner of their exercise. The apex Courts in most of the democratic countries enjoy
such powers. The powers of the Supreme Court to pass any-order or give any
direction "for doing complete justice” are similar to those, which the Supreme Court of
India enjoys under Article 142 of the Constitution of India and such powers cannot be
exercised by the High Courts in India In exercise of their constitutional jurisdiction.
Under Articles 187 of the Constitution of Pakistan and Article 142 of the Constitution of
India; the paramount consideration and the constitutional intent' is common i.e. “for
doing complete justice”. These powers being inherent are complementary to those,
which arc specifically conferred on the Court by the Constitutions of these two
countries. These powers remain undefined so that the Court can cater to any situation
“and could even mould the relief. However, this power should not be misconstrued to
mean. to pan any order, which is against the letter of law or against specific
constitutional provisions. The rationale appears to be that in situations which cannot
be resolved by existing provisions of law and warrant an intervention by the Cou, it
May pass an order to ensure "complete Justice". This can also be used where the
Court finds a gap in legislation and a solution is required fill the Legislature acts and
covers the field.

The very fact that this power is conferred on the apex Court alone has to be used

limits of the powers O

-~ sparingly and with an element of judicial restraint so as not to contravene any other

constitutional provision or statute,

Scanned with CamScanner



[Anlc[: LA dnd |

. Origi ) ‘
Analys:s of the gmalJUfiSdicﬁ

. com . on of Supr
that while the Supr F::ratwe _ Preme Coyrt 855

direction or i W fro i
"+ Pass g g S in India i
any order in g €Cree 'y, and Pakistan haye the power to issue any

, Ogation tg Ay CONG COMplete justina
in force becaysg Article 199 of the Con:lsfi?::gg » the High Courts cannot pan
n

Bt € pPringj
confer jurisdiction on ?;'2 Ciples of commen law

law”. [PLD 2014 ourts : Or equity and qood :
S in Pakis . good conscience cannot
rof ] C. 1. PLD 2011 5. g gtghzggg S o wesled It flism by
: -C. 879, 1999 SCMR 1904,

stan and India would show

the Supreme Co - ecessary for doing complete justice” (Art.187) only to
urt and not to the High Courts and such Constitutional intzant 3vas

iew by the High Courts. Power to render "complete

d y exercise that power which is vested in it under the
law. High Courts could not pass any order in. derogation to Art.199 of the Constitution
or any law for the time being in force because the principles of common law or equity
and good conscience could not confer jurisdiction on the Courts in Pakistan which had
not been vested in them by law. [PLD 2014 S.C. 1]

3. Power of Supreme Court. Article 184(3) of the Constitution provides as under:

“(3) Without prejudice to the provisions of Article 199, the Supreme Court shall, if it
considers that question of public importance with reference to the enforcement of any
of the Fundamental Rights conferred by Chapter | of Part Il is involved, have the
power to make an order of the nature mentioned in the said Article.”

Article 184(3) of the Constitution would reveal tha@ it has bgen
couchedﬁnb::,z rsesl’il:r?s:e‘;fn d plain language, thus, it hardly !jeeds any schc::arlér mtetz_rtp:iec:ra:tfanr;
The jurisdiction as conferred upon Supreme Court underAslicle : - OI ttﬁe eo:ff):cl;ment of
be exercised only where a questian of public importance with reference-to ot

: ; is involved, meaning thereby that the question of pu
iy of e ondameria nghrtse):Zrcivse of jurisdiction under Article 184(3) of the Constitution.
importance is sine qua non 10 5 &

[2011 SCMR 1683 erms of Article 184(3) of the Constitution to over

ide powers in-t - he legislature.

Supreme Court has twh;r or:gans of the state namely the <=,~).<ecu|tn'/er izgidc ttio(ral an e

sea the acts/actions of the 0 it in exercise of its Constitutional Ju : t of
[PLD 2013 S.C, 641] Supreme Court | tive functionaries and involvemen

- - ublic by execu i f
arbitrary exercise of authorities looting of p actices. [PLD 2013 Isl. 85] Disctigrge. &
public office holders in

fon an ot i Constitution could
Corn:gtﬁ:dionaries iy " therts)ﬂlrr\':iso :ntsliding mala fide and
constitutional duty by the St was challengeable On diverse g
be anvil to the Constite 120 o in bad faith for ulterior mo

o moma et |
i iny i cise .
i the power - \dicial scrutiny in exer
tcazliléra;ble foriﬁ: rc:;fala fide act of ac}lon frorT J PLD sot3 S.C. 641]
nferred to 3

; supe { 4
feview which was inherent IN thie:=llp ‘

Scanned with CamScanner



Y

856 The Constitution of Islamic Republic of Pakistan, 1973  [Part Vii: chap.

enjoys the jurisdiction of judicial review against administratjve ;

of the exseléﬂ;sg:, gz:?emej- éourt isJ the final arbiter of fjispt_ztes in order to Maintain ch ac"g:s
balance and for these reasons, the independence :::f judiciary ha_s been Quaranteeq , d lhd
very Preamble of the Constitution provides that the “People of Pakistan and t.he_inde e ence
of judiciary shall be fully secured”. Judiciary cannot compro.mlse at any cost itg mdependence
as guaranteed under the Constitution, as such compromises would lead the Nation to the.
situation of the last so many years. [PLD 2_011 S.C. 963; PLI.? 2019 S.C. 265) Wheneve
Supreme Court will notice that there is corruptrory or corrupt practices, it would be vg difﬁcer
to compromise or digest same because the public money of the country cannot pe allowedult
be looted by anyone whatsoever status he may have. Suprem. Court always EXerciseg sy
jurisdiction judiciously and with judicial restraint and by now parameters of the Court's powe,ch
judicial review of administrative or executive action or decision and the grounds On which lhof
Court can interfere with the same is well settled. Every executive or administrative action of me
State or other statutory or public bodies is open to judicial scrutiny and the High Court or th:
Supreme Court can, in exercise of the power of judicial

review under the Constitution,
the executive action or decision which is contrary to law or i

» that is, this interpretative approach

$ which saturate and invigorate the entire
Constitution, namely, he Objectives Resolution (Article 2-A), the Fundamental Rights and the

Principles of Policy so as to achieve democracy, tolerance, equality and social justice
according to Islam. /2011 SCMR 1688] ;

3.1 Violation of fundamental right.
violation of fundamenta| right is of
individual freedom, including effecti

Supreme Court can interfere in the case Whem
nature of public importance such as violation o

veness and safeguard for their implemf{mationd
Jurisdiction of Supreme Court under Article 184(3) of the Constitution can be invoke

even by an individual if matter involves a question of public importance with refef’v’“cﬁ
to enforcement of any of his fundamental rights. [PLD 2009 S.C. 217] Courts and aa
institutions have to work under the provisions of law and the Constitution; no S‘?""ﬁ’ve‘
Case is registered, law enforcing agencies are required to take full interest and '”\ﬁhe
~ all the concerned authorities for the purpose of concluding the investigation 0 e
case in just and Proper manner. Supreme Cour* desired that law enforcing agen o
with full zeal and commitment shall make efforts to extend relief to the aggrié
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cle 184] Original Jurisdiction of Supreme Court 857
instead of waiting for
p 2011 S.C. 17]

se decision/action
ase) principle of
and opportunity

at
ersons at the imi

P fion ofifhe ‘ggg:'”:fy stage of the happening of an incident

stie b it of law td put the machinery into motion. [PL

3.2 e il 8y 0ne (G person. Where there is likelinood of any adver

gtural Sustiens lo b eneral Retired Pervez Musharaff in the present C

" b o e e followed and person concerned is to be rovided
‘ of being heard. [PLD 2011 S.C. 671] P

ituti iti .
. C\.?ensrtelzn:elc?; f'z::tmon_ma'nta'"ab"“y- Article 184(3) provides an expeditious and
protection of fundamental rights from legislative and executive

h iurisdicti .
Such jurisdiction would be exercised subject to establishing by petitioner, by
adequate remedy and that

damental rights had been
Court would not assume
nvoking Article 184(3)

Sk b oa i e T o -

ingxpensi

interference. ©=v
fumishing convincing evidence, as to non-availability of any other

of p}Jbllc importance with reference to enforcement of fun
L .W.'thOUt eStab“ShinQ such essential conditions, Supreme
diction. [PLD 2004 S.C. 600] Two conditions are precedent fori
of the Constitution, firstly the petition must clearly demonstrate that the grievance relates to
violation of _funda_menta‘l rights, secondly, the violation is of nature of public importance which
means any invasion of individuals’ freedom, liberty, fundamental rights, including effectiveness
and safeguard for their implementation. Facts and circumstances of each case would have to

L be scrutinized on their own merits having regard to the connotation of the words “public
. jmportance . Case, in order to acquire “public importance”, thus must relate to a question,
which is O

f interest to, or affects the whole body of people or entire community. [PLD 2004
S.C. 583] Jurisdiction of the Supreme Court

under Article 184(3) can not be invoked for
redressal of a grievance affecting only rights of an individual and not public at large. [2004
SCMR 354] Apprehension in the mind of petitioner an
it can be made a basis for invoking the jurisdiction un

d its legal adjudication is not possible nor
der Article 184(3) of the Constitution.

Constitutional petition under Article 184(3) cannot be entertained merely on apprehension
whatever its nature may be. [PLD 2004 S.C. 583] Supreme Court can be moved only when a
violation of some legal or Constitutional right actually takes place, [PLD 2004 S.C. 583] the
apex Court does not act as a Court of appeal, butas a Court of review. {[PLD 2004 S.C. 583] It
can only interferes in Cases of violation of Fundamental Rights, which are of public importance.
h has its basis on a premature act.

[PLD 2004 S.C. 583] It cannot entertain a petition, whic
[PLD 2004 S.C. 583] What is essential is that the question raised in the petition must relate to

“the interest of whole body of the people or an entire community. Case must be such, which

raises a question affecting the. legal rights or liabilities of the public or the community at large,
imespective of the person who 'raised such question. [PLD 2004 S.C. 583] Where a
Fundamental Right has been breached, but the breach is of such a nature that it raises a
Question of public importance. then a petition under Article 184(3) can be directly filed in the
Supreme Court. [PLD 2004 S.C. 583] According to the criminal law in Pakistan a convict can
a_vai! the remedy of oné appeal as of right to challengé his conviction and sentence and such
fight of appeal is also_available in the Northern

Areas. Accused wanted to use the provisions of
f\rticle 184 of the Constitution for the redressal of his individual grievances and not in a matter
involving the questidn of public importance relating to the enforcement of any of the
fundamental rights guaranteed by the Constitution, petition not maintainable. [2004 SCMR
1334] Under Article 199 there are certain parameters prescribed by the Legislature in its
Wisdom for entertaining COP whereas under Article 184(3) of the

stitutional petitions . r
gonstitunoﬁ such restrictions aré not imposed by the legislature in its wisdom. [2004 YLR
471

qUBStiOﬂ
made ou
SUCh jUfiS
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858 The Constitution of Islamic Republic of Pakistan, 1973 [Part — . Chay,,

5. Declaratory judgment. As ordained in Ciause' 2 of Article 184, in the €xercise gf ¢,
jurisdiction, the Court can pass only a declaratory judg_;ment and not a decree orde I3
direction, which may be executable under Anic!e_ 187. This shows that §uch disputeg Wil l:)r
brought before the Supreme Court for its opinion and for a determination of rights e
liabilities. Of course during the hearing executable orders, such as orders for prodUctionn
documents, attendance of witnesses etc., may be passed. _ of

5.1 Exercise of jurisdiction. Court has to see that discretion is exercised in such gy,

that mischief and chaos is prevented. It should be exercised only when necessary fa
injudicious exercise of such power, might reslt in grave and serious consequem'mgr
[1999 SCMR 2811] Constitutional jurisdiction is always discretionary in character, g
who seeks equity must come with clear hands. [2009 SCMR 1243}

5.2 Modification of judgment. While exercising such jurisdiction the findings recordeq

by Supreme Court in criminal appeal cannot be set aside/modified, nor any portion of i
can be expunged or substituted. [PLD 2001 S.C. 1028]

5.3 Delay in obtaining certified copies. The delay in obtaining ' certified copies not
attributed to the applicant, condoned. [1968 SCMR 320] -

5.4 Delay in performance of certain act. Direction with regard to time for certain action
~ to be taken by the respondent is generally considered ‘directory in nature and not
mandatory. If default in period is-not visited with penalty or the consequences to flow
~ and in case the act or thing is not done within that period, the delay will not defeat the
action or performance of the duty. [PLD 2003 Lah 371] i . * i
5.5 Right to choose profession. Every' citizen 'shall have the right to choose and
conduct any profession, occupation, trade or business, but subject to the requisite
qualifications, if any, prescribed by law in that behalf and further that such profession
etc., has not been declared unlawful or forbidden by any law. Validity of such
prescribed qualifications or the prohibition can still be examined by the superior Courts
in exercise of the power of the judicial review, on the touchstone of other fundamental
rights, including Article 18 and other provisions of the constitution-and the law. [PLD
2004 Lah. 376] ' sitbbad: ERPSL M g8t

6. Dispute. The word ‘dispute’ has not been defined and is wide enough to include all
disputes, jurisdictional, administrative and fiscal. The Supreme Court has exclusive jurisdictio
to determine a dispute between the Central Government and a Province in regard to ¢
liability of the latter to income-tax or income derived from certain commercial activities of e
Province, dispute the provisions of Income Tax Act (XI of 1922), which provides a machinefy
for challenging assessments made under that Act. [PLD 2001 8.C. 1026] |
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9. Scope. Article 184(3) of the Constitution has expressly empowered Supreme °
exercise the powers vested in a High Court under Article 199 of the Constitution SubjeCtou 0
two fold rider that the matter should be one of public importance and should relates 1o the
enforcement of fundamental right. [PLD 2011 S.C. 752] Supreme Court in exercisetoﬂ.‘
jurisdiction under Article 184(3) of the Constitution, which is in the nature of "inqu;si?f s
proceedings”, has the same power as are available to the High Court under Article 199 Of‘Jnal
Constitution. [PLD 2011 S.C. 997] Supreme Court can exercise jurisdiction under Article 134t(h :
of the Constitution even where a legal proceeding in respect of the same matter is pengj, :
had been finally decided by the High Court. [PLD 2012 S.C. 132; 2010 SCMR 885] Howes‘}neOr
new issues are not entertainable at the review state. [PLD 2071 S.C. 997] ;

Article 184(3) of the Constitution of Pakistan pertains to original jurisdiction of the
Supreme Court and its object is to ensure the enforcement of Fundamental Rights referreq 1,
therein. This provision is an edifice of democratic way of life and manifestation of responsibily
cast on Supreme Court as a protector and guardian of the Constitution. The jurisdictin
conferred by it is fairly wide and the Court can make an order of the nature envisaged by
Article 199, in a case where a question of public importance, with reference to enforcement of
any Fundamental Right conferred by Chapter 1 of Part Il of the Constitution is involved. Article
184(3) is remedial in character and is conditioned by three prerequisites, namely:

(i) There is a question of public importance.
(i) Such a question involves enforcement of Fundamental Right, and
(i) The Fundamental Right sought to be enforced is conferred by Chapter 1, Part Il of the

Constitution. :

The opening words "without prejudice” in Article 184(3) mean only not affecting, saving
or excepting and when read with the words following thereafter, "to the provisions of Artick
199", the expression means no more than to save the provisions of Article 199 without, in %
way, superimposing itself on the power of the Supreme Court to decide a question of publc:
~ importance relating to the enforcement of any of the Fundamental Rights. What it aims at®
that it leaves the power of the High Court under Article 199 intact. It is for the party who 8
affected to choose which of the two forums it wishes to invoke, and if it be the Supreme o
then the power exercisable is subject to the limitation under Article 184(3), that is, tha! .
element of "public importance” must be involved in the enforcement of Fundamental Rights

[PLD 1988 S.C. 416 + PLD 1993 S.C. 473] 4
alevefbe

This Article does not say as to what proceedings should be followed, then wh f e
its nature must be judged in the light of the purpose, that is, the enforcement © any ©
Fundamental Rights. It is, therefore, permissible when the lis is between an aggrieve® v o
and the Government or an authority to follow the adversary procedure and in othef ca
where there are violation of Fundamental Rights of a class or a group of persons who ¢ the
%o the category as afore-stated and are unable to sesk redresses from the Court, the"

el
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4 : Original Juri
2 ! urisdiction of Supreme Court - 863

i locus s i :

:radifion ‘ii r:i?or?fcan be r:']aanfé iggfe .‘f",sp,e"sed with, and the procedure available in public
igterest |1ng fide. On the language of Arlu It| = meQh_t'tO'the rotice of the Court by the person
427 for the enforcement of th ;e [o4(3), tis needess to insist on a rigid formula of
rgoeed'ng 1 the proceedings et & Fundamental Rights. If the framers of the Constitution
p » gs for the enforcement of the Fundamental Rights to be in a strait-

rd intef‘di they would have_ said )
he . SO, but not having done that, one would not read any
abundant scope for the enforcement of the

el : :
Jac::traint in it. ALtlcle 1384(3) therefore, provides
o ights of an indivi
an .mentfle::ﬁ o e forr:hgmg\:jls:jeilq Of a group or class of persons in the event of their
gfacton © e edings of grou e Court to lay down the contours generally in order to
a1 P of group or class actions from case to case. [PLD 1988 S.C. 416]

A tthsar:‘u?::; Eghé:;’rr;!@dhigher than the law then any violation and its consequent -
e”forcemer?ich e roneiied recogp;\it‘by an in built limitation in the provision itself. A rule of
sctice W s g Ion as a provision of law is not hi
pre achinery forits ‘enforcgmgnt‘ [PLD 1988 S.C. 416] higher than the norm and

i .

f a cause of action .is recurring constitutional petition under Article 184(3) of th
constitution petition cannot be defeated on the ground btpeStoppeI or laches, if o?hé?\zlise :hz
sitioner demonstrates that the impugned action or order is violative of Fundamental Rights
1d what is being challenged is not a past and closed. /7999 SCMR 382] If can strike down
gny law of violative of constitutional provision. [PLD 1999 S.C. 504 '

To maintain a petition under Article 184(3) of the Constitution, it is not necessary that
araction of any Fundamental Right of the petitioner/individual must be established. The
gestion of infringement of the Fundamental Right of the individual is relevant in proceedings
nder Article 199 of the Constitution wit reference to his locus standi to maintain the
proceedings. In contradistinction to the proceedings Under Article 199 of the Constitution, the
question of IoCus.star)di of the petitioner is hardly of any significance in a petition filed under
Aticle 184(3) of the Constitution is' more on the “public importance” of the question raised in .
the proceedings. Therefore, some times a complaint regarding’ violation of the Fundamental
Right of an individual may give rise to a question which may affect the entire community or the
whole population, thus, ‘making -it a-case fit -for | cognizance -under Article 184(3) of the
Constitution while jn another case the violation of the Fundamental Rights of a large number of
people may not affect the whole community or the entire population thereby rgpdeﬁng the
Question not fit for, adjudication‘under Article 184(3) of _the Constitution. The condition that the
peliion filed under Article 184(3) of the Constitution must relate to the enforcement of any of
e Fundamental Rights,does not necessarily mean or. refer 10 the enforcement of the
Efu?i?amental Right of the petitioner or an individual who moves t!\e Cgur:\ t::ci:r@r}(g;ai;sz;(ss)

e Constitution. Reference.t0 enforc_ement_of Fugdamental Rights in Artic p 7

? Fundamental Right in enforcement whereof the whole community. of public-at-large is
mtereSted.[PLD 1999 S.C. 504]., '

To sum up:— - |
‘%nsﬁtug:nstitut‘ic?nal' petition ‘before Suprem
ingi n made it clear that it Is no

Irz{fjlwdua is breached, rather the only requirement is tha
*!ence to the enforcement of 2 Fundamental Right is InVO

Supreme Court can exercise jurisdiction under Al;]
" alegal proceeding-in respect of the same matter is P

anguage of Art. 184(3) of the

amental Right of any particular

t a question of public importance with

ived. [PLD 2012 S.C. 923

184(3) of the Constitution even
ding or hand been finally decided

e Court. L
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) . forcement of the f
’ .C. 132] It is competent to ensure en Undame
by High Court. [PLD 2012 S cl PLD 2012 5.C: 660] ly
rights of the citizens in all matters of public .mpirtancz. [ R ih 355 op
o ib e a decla | orce ‘an

Supreme Court is empowered {0 make =T : any of |
fundamemapl rights conferred by Chap. 1, Part. Il of the Constitution, S_uch k'"Q °f.]'tlgati0n feﬁ
within the category of inquisitorial proceedings and _not- ad_versa.nal, whlc'h is . Qenery)
undertaken by the litigants against each other for determination of their respective rights in ch
common law countries. [PLD 2012 S.C.292] ; o |

While entertaining a petition under Art. 184(3), the Supreme Court has ampje Power
examine the vires of laws, rules or regulations. .Where a petition falls under pupjic intereg
litigation, which is not adversarial but inquisitorial in nature.‘qureme Court has the jurisdiction
to adjudicate upon a case if it fell within the ambit of inquisitorial proceedings. [PLD 201, Se

681]

Public importance is one of the components to attract the said jurisdiction Supreme
Court coupled with the facts that three elements i.e. question of public importance; question of
enforcement of fundamental rights and fundamental rights sought to be enforced as conferreg
by Chap. 1 Part Il of the Constitution are required to be satisfied. Public importance. [PLD
2012 S.C. 292] : , ’ " ' = et ’ '

Supreme Court enjoys jurisdiction to proceed in all those matters which are justiciable:
however if there is an issue, which is alleged to be non-jusiticiable it would be the duty of the
Court to examine each case in view of its facts and circumstances, and to come to the
conclusion whether it is non-justifiable or otherwise. [PLD 2012 S.C. 292]

At the same time, Supreme Court retaines the discretion t_o_' déhy petitioners who
approached the court after undue delay or with unclean hands: would refuse to exercise its
jurisdiction where other forums that were efficacious and suitable were available, and would

refuse to entertain a petition under Art. 184(3) of the Constitution if it involved the need for
extensive fact-finding . which might more appropriately be done by another forum. [PLD 2012
S.C. 774] o o ' : s ;

The following - guidelines ‘were- provided: by the Supreme Courf >in"exercise of its
constitutional jurisdiction under Article 184(3) of the Constitution“to achieve the required
objective: - el oo - < N S j y

(i) Ca_ses- relating to terrorism be "’e‘ntrusted to'the Special Courts already established
which-may be established under the Anti-Terrorism Act, 1997 or under any law f
terms of the judgment of -Stpfeme Court ‘in the case of Mehram ‘Ali and other V

. Federation of Pakistan (PLD 1998 S.C. 1445), TR % N
(ii) One case'be assigned at a time to a Special Court and til judgment is announced
such case, no other case be entrusted to |l o o
(iii) The concerned Special Court should Proceed with the case entrusted to it on QBY;?
daY basis and pronounce judgment within a period of 7 days as already provide

. h ‘ j : : . and
(iv) Challan of a case should_be submitted to a Special Court after full prep_aratnon :

concerned Special Court: e
(v) ‘An appeal arising out of.an order/judgment of the Special Court shall be decided by

An
the appellate forum within 4 period of 7 days from the filing of such appeal,
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!N{. ay lapse on _lh'e Part of the |

(vi m mediate disciplinary action
. The Chief Justice of the High goyr concerned shal
(vi) the High Court for monitorin

| nominate one or more Judges of
. g and
terms of these guidelines;

ensuring that the Cases/appeals are disposed of in

Armed Forces in terms of sections 4 and 5 of the Anti-
Terrorism Act, 1997, the assistance of the Armed Forces ¢
by virtue of Article 245 of the ‘

Court today are choked by “legal i
goal of access to justice is dgfeated. When toc claims overwhelm the limited resources of
e Courts. The right to participate in the legal process as envisaged by the Constitution and
valid law is fundamental to a just sogiet [

§ or that a particular class of citizens is excluded from
having access to justice by creating a parallel judicial system i.e. a ‘barrier to access to
justice, certainly such a course would b

s to justice to all is enshrined in the Constitution, which
is also found in the doctrine of “due process of law".

Such a right includes the right to be
reated according to law; the right to have a fair and proper trial and the right to have an
impartial Court or Tribunal. Without holding an independent Judiciary, the Fundamental Rights
enshrined in the Constitution will be meaningless and will have no efficacy or beneficial value
to the Public-at-large. [PLD 1999 S.C. 504]

Provisions of Article 184(3) provides abundant scope for the enforcement of the
Fundamenta) Rights of an individual or a group or class of persons in the event of their
infractiong and it would be for the Supreme Court to laid down the contours generally in order
10 requlate the proceedings of group or class actions from case to case. Under Article 184(3)
of the Constitution there is no requirement that only an aggrieved party can press into service
this Provision. Supreme Court can entertain a petition under this Article and the behest of the
erson. This Article is remedial in character and is conditioned by three prerequisites, namely

€re is a question of public important, that such a question involves enforcement of
F““d~’=1menta| Right and that the Fundamentals Right sought to be enforce is conferred by
%ler 1, Part 1) of the Constitution. [PLD 2007 S.C. 642]
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* “Nap.g)

Following principles are highlighted to exercise jurisdiction und '
Constitution:-- : nder Article 184(3) of the

(1) It is not necessary that who has approached the Court for th
fundamental rights as an information has to be laid before the Co
individual or more than one person.

(2) The case must involve decision on an issue in which the public-at large is interest

(3) The case also relates to the enforcement/violation of any of the ‘fundamenta| 'e .
mentioned in Chapter |, Part-Il of the Constitution, namely, Articles 8 to 28, ot

(4) If it is permissible for the next friend to move the Court on behalf of a
person under disability, or a person under detention or in restraint, then why not
person, who were to act bona fide to activise a court for the enforcement of tha
Fundamental Rights of a group or a class of persons who are unable to seek relief :

(8) Under Article 184(3), it is not a traditional litigation which, of course, is of an adver
character where there is a lis between the two contending parties, one claiming
against the other and the other resisting the claim.

(6) The Court while dealing with a case under Article 184(3) of the Constitution is neither
bound by the procedural trappings of Article 199 nor by the limitations mentioned in
the said Article for exercise of power by the High Court.

(7) The provisions of Article 184(3) .of the Constitution are self-contained and they
regulate the jurisdiction of Supreme Court on its own terminology.

(8) in a given case where a question of public importance with reference to the
enforcement of any of the Fundamental Rights conferred by Chapter 1 of Part Il is
involved, it should directly interfere, and any rigid or a strait-jacket formula prescribed

“for enforcement of the Rights would be self-defeating. |

(9) In order to ascertain the violation of a fundamental right, the Court has to consider the
direct and inevitable consequences of the action which is sought to be remedied or the
guarantee of which is sought to be enforced.

It is also significant to note that the Court seized with the inquisitorial kind of
‘proceedings is bound to be careful while examining the matter placed before it, lest it should
cause injustice or prejudice to any of them and shall make reference of the material/documents
or circumstances, which are not disputed between them. When in a case reference has only
been made to the documents in respect whereof the parties before the Court have e
controversial attitude against each other and despite it, final determination about the civil
liability and criminal culpability has to be made by the forum empowered to determine the
extent of the involvement subject to following the due process as defined in Articles 4 ar_ld 10A
of the Constitution. Supreme Court enjoys jurisdiction to proceed in all those matters which aré
justiciable; however, if there is an issue, which is alleged to be non-justiciable it would be the
duty of the Court to examine each case in view of its facts and circumstances, and then 0
come to the conclusion whether it is non-justifiable or otherwise. [PLD 2012 S. C. 292]

Even the disputed question of facts which do not requires voluminous evidence can bé
looked into where fundamental rights have been breached. [PLD 2007 S.C. 642]

- f .t hm ~AwAmINP aﬂd

e enforcement of
urt, may be by an

sary
relief
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The Constitution of IsfamiCc REePUIiL VI § &=

930 . .
risdiction of Supreme Court. (1) Subject to thig An

te ju g ' .
h18§uln"gr€1:”gou.rlt shall have jurisdiction to hear and determine appeq); frop,
J'tu§gme€1ts decrees, final orders or sentences of a High Court.

(2) An appeal shall lie to the Supreme Court from any judgment, de

final order or sentence of a High Court— _
(a) if the High Court has on appeal reversed an order of acquittg of

accused person and sentenced him to death or transportation for ife On
imprisonment for life; or, on revision, has enhanced a sentence to 5

sentence as aforesaid; or |

(b) if the High Court has withdrawn for trial before itself any case from g
Court subordinate. to it and has in such trial convicted the acCusey
person and sentenced him as aforesaid; or

(c) if the High Court has imposed any punishment on any person for
contempt of the High Court; or | |

(d) if the amount or value of the subject-matter of the dispute in the Court ¢
first instance was, and also in dispute in appeal is, not less than fity
thousand rupees or such other sum as may be specified in that behalf.
by Act of '[Majlis-e-Shoora (Parliament)] and the judgment, decree o
final order appealed from has varied or set aside the judgment, decree
or final order of the Court immediately below; or -

(e) if the judgment, decree or final order involves directly or indirectly some
claim or question respecting property of the like amount or value and the
judgment, decree or final order appealed from has varied or set aside
the judgment, decree or final order of the Court immediately below; or

(f) if the High Court certifies that the case involves a substantial question of
law as to the interpretation of the Constitution. | |

(3)-An appeal to the Supreme Court from a judgment, decree, order of
sentgnce of a High Court in a case to which clause (2) does not apply shall e
only if the Supreme Court grants leave to appeal.

SYNOPSIS

1. Appeal to Supreme Court—Clause (1) Order.

and (2). .
2... Ci 1( ) i Locus standi to file appeal.
- Civil Appellate Jurisdiction, Power of judicial review

3. Atrticle 185(2)(d)—Value of sinbject matter Certificate by High Court.

more than 50,000, _
4. Criminal appeal, Judges of Superior Court not immuné
from accountability.

XN

1 Subs.byP.0. 14 of 1985 w.e.f. 2 March 1985.
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lﬂrﬂ‘!ewsl iud t of High € Jurisdiction of Supreme Couyrt 931
mon judgment ot Rig Court,

0 C;Te of subject mgtter. 15. i\mendment in the Constitution through
it ing Of contradictory position. ' 1 egal Framework Order, 2002.

{2 Manstituﬁon of Bench. : 6. Vires of Legal Framework Order, 2002
.7 ference by Supreme Court, challenged by a particular group—Not

3 Inte treated as a case of public importance.

| to Supreme C - ;
- P has pee substg:tgllyc;ﬁ:::§e£11{)art‘: 12). The eppellate jurisdiction of the
SUPr:orresponding jurisdiction in the 1962 Constit Mot e Rt 2, GoTERTEd 18

: ution. An a ' -
e Ppeal now lies to the Supreme
f from any judgment, decree, final order or sentence of a High Court when— i

5 the High Court has sentenced a person or enhanced his sentence to death or to

ransportation for life or imprisonment for life: on 3 i [
403] or in the exercise of revisiona| powers. ’ i o i SCMC

;) when @ person is convicted and sentenced to death : :
mprisonment for life by the Hig or to transportation for life or

wubordinate Court gh Court after withdrawing the case from the

(c) the amount or value of _the subject-matter of the dispute in the Court of first instance
was and also in appeal is, not less than fifty thousand rupees. '

(d) when the: judgment, c'iecree or final order in respect of the property given above have
been varied or set aside by the Court immediately below.

(e) the High Cour_’t has punished a person for contempt of the kind mentioned in Article
204. .

(f) the High Court certifies that a substantial question of law is involved in the case, as to
the interpretation of the Constitution. ‘

In all other cases, when clause (2) does not apply, an appeal lies from a judgement,
decree, order or sentence of a High Court only by leave of the Supreme Court. Appeal would
leto the Supreme Court as of right if the matter is covered under Article 185(2)(d) and (e) of
the Constitution for which the limitation is 30 days, if the matter is not so covered thanleave to
appeal has to be sought from Supreme Court in terms of Article 185(3) of the Constitution..

[2009 SCMR 857]

The principle consistently enunciated by the Supreme Court is that as an ultimate
Court, the Supreme Court must give due weight and consideration to the findings of the Courts
below, and normally it should not interfere with their findings where it is satisfied that tt?ey are
Rasonable and were not arrived at by the disregard of any accepted principle regard{ng the
®preciation of evidence. The mere fact that the Supreme Court might have taken a different
" of the evidence should not be sufficient to overrule the findings of the Courts below.

Wever, if the grounds upon which the High Court has acted are not supportable on the

~10rd, or the decision on a question of fact has turned upon inadmissible evidence or upon a

aly reading of evidence, or where there has been a departure from due procedure. in the

“eption of evidence or ’otherwise, which is calculated to lnt'erfgre with the due or safe

Pensation of justice, then interference by this Court would be' justified a}nd necessary. [RLD

1 S.C. 4 The genéral practice of the Supreme Court following the Privy Council practice,

:3::?% not to allow counsel to agitate points on v;;hti)ch Ieavs |trc|) \?v?\?::lll?:% Eg::gzncggjgtig
I3 1S not-an inflexi nd there may well be cases el } ,

t Imeres;]?’tf?l?slt?j;x::iaeyr;j::,cinstraine 4 to depart from this prﬁ’étlce, although such cases
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. art~ .

will, no doubt, be extremely rare. T ' '
Constitution itself, to do cor):'npletel juggczl;%rc?n:se?;‘greh;sh:ndoumed'y the poyy un ah-z]
manner as to deprive itself of this power. The lru ' 158 rule of 1 cd itself down .
. e is at best a rule of pragfj OWN i g
Ce only deye. Uth
lopay
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ticle 185] .
[A.-tlcle S Appeﬂate!urisdlctlon of Supreme Court 933
| of Or Ofthe S
Ruh:jecision of the High Cou‘:ter:::;e Court Rules, 1980 an appeal lies against all "objections to
tr:ﬁerminations and appraisa] of evizuc Objections may include inter alia objections to factual
Iiave to appeal. On aceoyn ence which may be alien to the scope of a petition for

oF Sivity in the matter of competence and distinct

. . ™ mUtUal excly
E of maintainabilit : _ ,
.sc%-‘:;sfor holding a petsi(tiooi;these two (€Mmedies any consideration based upon the interests of
jus Article 185(3) of the Constitution to be

appeal under
cle 185(2) of the Constitution or under
petition because under Article 175(2) of th

save as IS Or May be conferreq o, i by the Constityt;
of the Constitution or any |gy, conf > Lonstituti

is the inalienable right of every citizen ., . " and by virtue of Article 5(2) of the Constitution
"Obedience to the Constitution gng law is the invi
goes without saying that an indoient, neglige
before the Supreme Court where sych appeal
object through an incompetent petition for leg
vested right already accrued tq

the opposite
be done directly cannot be allowed to be ach

leave to appeal had been allowed to be con
prescribed for filing of an appeal without a
fling an appeal under Rule 2 of Order X

nt or careless litigant failing to file an appeal
was competent cannot be allowed to achieve his -
ve to appeal and thereby to try to snatch away a
Party by efflux of time. It is trite that what cannot
ieved indirectly. In most of the cases petitions for
verted into appeals beyond the period of limitation
Ppreciating that the period of 30 days provided for

of the Supreme Court Rules 1980 can be extended
under the said rule only in a case where an appeal has actually been filed and the period of

limitation of 60 days provided for filing a petition for leave to appeal under Rule 1 of Order XiII
of the Supreme Court Rules, 1980 can be extended only where a

- has actually been filed. It would be inapt to apply the provision re
. filing of an appeal to something which has actually been fi
leave to appeal. The appropriate course to be adopted in
the incompetent petition for leave to appeal as not main

- file a time-barred appeal and to seek extension of time
rule. However, an exception to this would be a case where an appeal to the Supreme Court is
COmpetent but a petition for leave to appeal has mistakenly been filed but _the same has been
filed within the period. of limitation prescribed for filing of an appggl and in such a case the
Question of extension of time may be irrelevant because such a pgtltlon for leave to appeal can
reated as an appeal filed within the requisite period of Ilmltatlon: Such a case would be a
Case of misdescription only and the law is settlgd py_ now that mlstakenly_/ rperyhgmng pf a
. Wong Provision of law does not denude a court of its jurisdiction where such Jurisdiction exists.

led before the court as a petition for
such a situation would be to dismiss -
tainable leaving the relevant party to
in that regard under the appropriate

iding for an appeal to the Supreme
cases under any other statute provi I

* Court thésrgegézjrds \t/r:;able to a litigant under such statutes is to be governed by that statute
. and not p o= yda the provisions of Article 185(3) of the Constitution which has relevance
- Oy theyp(:;vlil:ioi; of Article 185(2) of the Constitution and not to any other law or statute.

i intainable before the Supreme Court
- o appeal is competent or maintaina :

e N_o petition for leif];eéon;ﬁuﬁon if the remedy of appeal provided unggr the relevant

'S»latuuf?rt[c'et 185.(’321 Off by the concerned party and, no such incompetent petition for leave to

- S not availed o » ;

.
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: nstitution can be converted into an appea
appeal filed under Article 185(3) of the Co Under the

elevant statute. .
r In some of the cases an incompetent petition for leave to appeal hag been alloy

; n appeal merely because the office of the Sgpremg Court haqg i Sy
gl(:jecc(int\;errrt'nzcijn;gitgazilityp;’ the petition for leave to appeal at thebt_'m? of its prgseptatior:_ r:o
failure on the part of the office of the Supreme Court to raise an o Jetc lon to ma.'”ta_'nabim X Y
petition for leave to appeal cannot make suqh a petlthn c?mpe ept or malntalnab[e. Wa
wrongs, i.e. one on the part of the litigant or his counsel in fi Ing an INCOmpetent Petition ang
second on the part of the office of the Supreme Court in failing to ob;ec? to filing of h
incompetent petition, do not make a right nor sugh two wrongs create any right in favoyr ofq
party where no such right exists under the Constltutlgp or the Iqw. There is no 9ainsaying the
ignorance of law is no excuse, be it on the part of a litigant or his counse| or on' the part of the

court. |
The practice of filing a petition for leave to appeal before the Supreme Court Undey
Article 185(3) of the Constitution where an appeal is competent before the Supreme Cour
under -Article 185(2) of the Constitution or under any statute but has become barred by time
amounts to hoodwinking or deceiving the spirit as well as the €Xxpress provisions of Article
185(3) of the Constitution and such practice must be brought to an end. If an appeal
competent before the Supreme Court has not been filed within the period of limitatior
prescribed for filing of the same then the only remedy available in that regard is to file a time.

under Article 185(2) of the Constitution or under any statute and -no such Incompetent petition
for leave to appeal, even if erroneously entertained by the office of the Supreme Court can be

to appeal filed within the period of limitation for filing a competent appeal. In the present cases
appeals were competent before the Supreme Court under Article 185(2) of the Constitution or
under some statute but the matters had been brought to the Supreme Court in the shape of
petitions for leave to appeal filed under Article 185(3) of the Constitution at a time when the
remedy of appeal had become barred by time. All these petitions thus filed were, therefore,

appeals arising out of the same as Incompetent and not maintai t such a late stagé:
Supfeme Court further observed - that the petitioners/:;)npfz:gi?,se ?n all the present
petitions/appeals may apply before the Supreme Court for treating their petitions filed under
Article 185(3) of the Constitution ag appeals filed under Article 185(2) of the Constitution o the
relevant statute and may also apply for extension of time or condonation of delay in ﬁ","g?

: ; Noel
for | ] : their making ang that all future institution of petit?
€ave to appeal under Article 185(3) of the Co
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TICLE 185(3)“APPE AL BY sp i 947
/ power of Supreme Court's to do complete 20. Wi ECIAL LEAVE
- justice: by Special | 21 :N'nd'“g Up a Banking company.
appeal DY SPecial Leave, \ . - INCome Tax Ordinance, 1979—Direct
> imitation—Condonation of dejay, 2y crpeal to Supreme Cour,
g' 7ubair's cfa}se.t = %’ggr XIl, R. 2, Supreme Court Rules,
" ginding Of fact. i s
5 (F:loncurrent finding. 23. Fiscal statute—Function of the judiciary.
6. fiurisdiction ‘ 24 Colony Land—Transfer on the basi
7 Ped °]J oy alleged gift hnEe
New plea. : T
g, D restion of limitation, 25. Contractual obligation.

26. Restoration of petition.

10, Inerlocutory order. o

: Educational instityti :
1. Re-appraisement of evidence, ational institutions—Violation of

Rules/Regulations.

fo. Service matters. . 28. Local Government Election Rules, 2001—
13. Criminal ca_ses. - Determination of age. '
14, Appeal against conviction. : 29. Taxation—Payment of entertainment
5. Appeal against acquittal. : ~ duty.
. 16 When leave refused. . 30. Resumption of plot after construction.
7. Court of Judicial Commissioner for 31. Life insurance policy.
Northern Areas—Final order—Appeal. 32. Contractual service.
18. Sessions trial—Procedure. - 33. Article 185(3) read with Exit Control
19. Civil cases. , Ordinance, 1981.

1. Power of Supreme Court’s to do complete justice. Supreme Court has complete
power to do justice without fettering itself with any self impose restriction. [PLD 2011 S.C. 44]
Notwithstanding the fact that a party would not be entitled as of right to urge a point which
having been considered, leave was not granted thereon, the Supreme Court would be
competent in exercise of its power to do complete justice to examine point other than those on
which leave was granted. The reliance of the leamed counsel for the appellants thus, on Article
187 of the Constitution read with rules 5 and 6 of Order XXXIll of the Supreme Court Rules.is
not misplaced. Therefore, in the present case, we hold that the grant of lgave to appeal to
Ipellant who has otherwise been found entitled to acquittal on extension of benefit of
"easonable doubt, cannot operate a as bar for this Court to the acceptance of his appeal on
merits regarding his guilt. [PLD 1981 S.C. 582] The Supreme Court has incidental power to
Pass such interlocutory orders which are in aid of exer0fse of thc? jurisdiction confe.rred ﬁnt [:L

¢ Supreme Court stands at the apex of the judicial hierarchy in the counl‘ry -rc:!avn:\g:,arde ;
Powers of appellate Court and can, therefore, clearls{ pass .all ancillary and lr;;;- gn1gag o
ich are necessary for proper disposal and final adjudication of the ca§es.d st a.mi
%2 Supreme Court as ultimate Court in land, asa rule, Shoud g“;e O:ZI‘S Sgupreme
Sideration to opinion of Courts below while exercising constitutional p : L

: . fact reached by Lower Appellate Court .or ig

" does ot meddle with the findings g on the whole reasonable and findings are
“hen it s satisfied that the Courts below TlaiioF any accepted principle conceming
aMived at by disregarding any provision of ‘aW

i i i ight also be
fati ithstanding that a different view might
".Bc‘at’on obiigioce. Sy D ngmslupreme gouﬂ should not interfere with such

Not
app

Sble, 12 1719] However, th - t by disregard of
Indinge . 1007 SCMR : easonable and were not arrived at by
"9S where it is satisfied that same arer;l isal'of evidence in the interest of justice. Supreme

n )
. Yacegppag principles relating to the apP
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ere the Court whose judgment is complained of hag
udge the case or having made such endeavour, has arrived at a rE!smad
atrocious or ludicrous that no reasonable man could possibly approve of it. In all such cUlt S0
the Court will interfere because in the circumstances assumed a principle of natural justic asg
been contravened and the very basis of justice choked. [PLD 2011 S.C. 44] € has
No limitation has been imposed by provision of Article 185(3) of the Constitutig
grant of leave to appeal. Conduct of petitioner has substantial bearing on the question of I“ for
to appeal or otherwise. Supreme Court is not a court of appeal while exercising power u?;‘;e
"

Art.185(3) of the Constitution to reappraise evidence, except in exceptional circumstane
ve to appeal filed within the period of Iimitation?;

[2012 SCMR 51] Incompetent petition for lea
filing a competent appeal. Such a petition for leave to appeal could be converted into
treated as an appeal. [2012 SCMR 1292] or

1.1 Appeal to Supreme Court.

entertain appeal:
i) Supreme Court not boun

048 The

Court will not hesitate
no real endeavour to j

to interfere wh

In the following cases Supreme Court declined to

d to interfere with exercise of discretion in decision, which

were otherwise just, proper and equitable. [2004 SCMR 1030]
i) No desirable exercise to collaterally impeach the judgments of a Constitutional Court
which had in any case attained finality. [PL:D 2004 S.C. 219]
iii) Subject of the appeal falling to be determined by the Federal Shariat Court, Supreme
detail. [PLD 2004 S.C. 219] d

Court declined to examine the argument in
y special leave is not an appeal as of right nor

2. Appeal by Special Leave. An appeal b
is it an appeal in the ordinary course, therefore, such leave cannot be granted as a matter of
proutine nor can petitions for special leave to appeal be heard as if they were appeals
themselves. The_difference is that_when ordinary_a an[s_ate—heand—th&y_.a%«subject to
preliminary technical objections, if firstly examined on meri iudging their fitness for

dent to defend; and if such merit is_prima facie found to exist in them,

calling upon the respondent 10 Ge1=
then they are heard again after notice to the 0 y. Imwt‘mgsg_p_ma,m;ﬂot appeals,
fy the Court that there was some unusual or exceptional-reason for

thé petitioners had to satis
the merits _of their case. [PLD

granting leave to them to make s ission
1969 S.C. 98] Grant of special leave to appeal it g.(;;gu::t_caunot—be-elaimed as
s«mattepof_discpetien,—with-theﬁeurt,—which.isio_bg exercised

a matter of right. Egsentially, it1

(=S
on a judicial consideration- of _the—circumstance

Sbviously disentitled to seek the indulgence of Supreme Court to grant him lea
he had invited himself on a compromise, an

an order of the High Court, which

permitted to repudiate it. As a matter of law and principle, no appeal is admissible against @
consent decree. [1971 SCMR 186 (p. 187)] Jurisdiction of Supreme Court under Article 18? 15
not attracted to grant Special Leave to appeal from the interlocutory [1968 SCMR 143], raisind
substantial question of law of public importance in sine quo non for the grant of leave. [P
2004 S.C. 10] Supreme Court always declined to entertain such civil p
interlocutory order/fragmentary decision are challenged, unless a very
exceptional nature is made out. [PLD 2004 S.C. 70] Mere filing or pendency of petiﬁoﬂl'alf’pe?l
before Supreme Court does not operate as a stay or restraint order. [2004 CLD 237] Neither 1

is the practice of Supreme Court to interfere with such discretionary orders unless it is S1° .
that the order is palpably unjust or capricious or perverse. [1974 SCMR 434] Petition for lea" f
to appeal can be entertai hich fall outside the purview 0

ned by Supreme Court only in cases W
the Article 185(2) of the tent if judgment or order iC-

s—ofeach—case. Where the petitioner was
ve to challenge

d he cannot be

strong casé 0

Constitution. Such petition is incompe

etitions wherein

-

—
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M impugned, i

o to|3f;on gog-avéi|§>i|zatppoefa'ab.'e' Maintainability of petition under Article 185(3) IS
oo“di"m;m 1371] Petitioner hgvin a“r,'g-h t of appeal under Article 185(2) of the Constitution.
1200 53 is debarred to agitategth aived the question of limitation in second appeal, 2005
sgMR 1 me Court is not Court of € same point before the Supreme Court. [2005 SCMR
5y 5UP © and is not ex - to appeal while exercising power under Article 185(3) of the
Gonsiifut'on [2006 SCMR p1e2c ed to feappraisal the evidence except in exceptional
dfG“mStanC?sv;, even if leave t 7 SuPreme Court in petty cases can refuse to decide a
question ok 1o al 0 appeal is granted and can revoke the leave which has been

- od bY making false and misleading assertions in petition. [PLD 2007 S.C. 535]

gbtall . -
Wh"e_ de(?ldc;ng petition for leave the limitation as laid in PLD 1973 S.C. 469 are to be
oty borne in mind. At page 492, 493 of the report it has been observed:

“m‘the matter of granting leave, this Court undoubtedly has a discretion vested in it
which, may well_ not be exercised in favour of an applicant for leave, even though the
Courts bt?lOW might have committed an error of law of such a grave nature as would _
have justified leave. The Court would, in such cases, be entitled to refuse leave, if it )
comes to the conclusion that the Court below had on the whole done substantial

e and no useful purpose will be served by granting leave and thereby raising a

justic
d. From this it would also follow

false expectation in the minds of the persons affecte
that, in the matter of granting leave to appeal, as this Court has repeatedly
emphasized, it does not function “as an ordinary Court of criminal appeal”. In order to
justify the grant of leave, at least some serious question of law must prima facie be
made out or some case of grave miscarriage of justice established either by reason of
the fact that the findings sought to be impugned could not have been arrived at by any
reasonable person or that the findings were so ridiculous, shocking or improbable that

to uphold such a finding would amount to a travesty of justice.” :

“The limitations, which the Court imposes on its ﬁowers are, however, only such as
are implicit in the nature and character of th€ power itself. They cannot be defined with
any precision, because; ™t is not advisable to fetter the exercise of this discretionary
power by any set rule. The Court, will no doubt use its good sense in determining the .

circumstances in which it wi ise its discretion on well-

I grant leave and exercl
established principles but where the Court reaches the conclusion th8t a person has ,
been dealt with in violation O

f the established principles of the" administration of
criminal justice, then no technical hurdles should be allowed to stand in its way of
doing justice and seeing t

hat injustice is not perpetuated or perpetrated by the

decisions of the Courts below”.
‘As an ultimate Court, we must give due weight and consideration to the opinions of
the Courts below, and normally we should not interfere with their ﬁnd'ings where we
are satisfied that they are reasonable and wereé not arrived at by the disregard of any
he mere fact that this

accepted principles regarding the appreciation of evidence. T :
Court might hase taken a different view of the evidence should not be sufficient to

overrule the findings of the Courts below; but we should first satisfy ourselves that
there is some serious defect in the process by which the finding has been arrived a!,
Where such defect is discovered and the finding is not consiqered Fenabie, then it
Should be open to the Court to come to its own independent finding upon a re-
SXamination of the evidence untrammeled by the opinions of the Cour}s pelqw . [PLD
973 s.c. 469] Once leave has been granted, in the absence of clear indication to the
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contrary, the whole case is open for review by the Supreme Court. The S

Court grants leave ex debito justitiae and is not hedged by any cong; der:tpre 8

technical nature. It has been observed by Supreme Court in Civil Appeal NOIO”

1973, that once leave is granted, there is no reason why an appeal by specia| 'l 3¢

should be treated differently from an appeal as of right. Both the appeals stang €ave

same footing and should be determined on the same principle of justice TE_" the
however, not to dispute the proposition that as a Court of ultimate jU!.‘is di; is,

Supreme Court will ordinarily give due weight to the opinion of the Couyrts b Ilon,

particularly the Court of the first instance in the matter of appreciation of e\;rideeow

[PLD 1977 S.C. 28] The effect of granting leave is not that the whole case s Once,

Leave may be granted subject to the terms and conditions. However, where Ieavepr?: :

been granted only on special questions it may later on be extended to cover othes

questions also. [PLD 1951 FC 41] ’ r

_ Raising substantial question of law of public importance is sine qua non for the gran
of leave. [PLD 2004 S.C. 10; 2004 SCMR 354] This is the constant practice of the Supreme
Court not to grant leave to examine academic questions, [1980 SCMR 400] unless a live issue
has been brought before the Court for consideration. [2000 SCMR 1331] Supreme Court would
be reluctant to interfere in matters involving exercise of discretion, but in exceptional cases
where the interest of justice demands and it is evident that either a provision of law has been
misconstrued or wrongly applied or the decision is contrary to the princi_'plels laid down by
Supreme Court as well as those governing the safe administration of criminal justice, thenitis
the Constitutional obligation of Supreme Court to set the matter right. 2004 SCMR 156(]
Proceedings in petition for leave to appeal to be decided on admitted set of facts and cannol
be equated with proceedings in a suit attracting entire different procedure for recording of
findings on issues after examining the evidence. In case of matters requiring recording of
evidence before arriving at any conclusion, Supreme Court refused to grant leave to appeal.
[2011 SCMR 287] | . ' .

Mere grant of leave to appeal in some other case is o gr
the leave refusing order in other case. [PLD 2006 S.C. 189] Mou :
appeal would not operate as a bar to High Court to decide constitutional petition on its owf:
merits. [2009 SCMR 993] Such petition would lie only on established principles governlﬂg gran
or refusal of leave to appeal. Such jurisdiction cannot be invoked for perpetuation of any

illegality or in justice. [2011 SCMR 585] - _ -

ound to recall and reversé
Iding of relief for leave 10
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