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General Introduction
For the Independent Journal.

Author: Alexander Hamilton
To the People of the State of New York:

AFTER an unequivocal experience of the inefficiency of the subsisting federal government, you are called upon to
deliberate on a new Constitution for the United States of America. The subject speaks its own importance;
comprehending in its consequences nothing less than the existence of the UNION, the safety and welfare of the parts
of which it is composed, the fate of an empire in many respects the most interesting in the world. It has been
frequently remarked that it seems to have been reserved to the people of this country, by their conduct and
example, to decide the important question, whether societies of men are really capable or not of establishing good
government from reflection and choice, or whether they are forever destined to depend for their political
constitutions on accident and force. If there be any truth in the remark, the crisis at which we are arrived may with
propriety be regarded as the era in which that decision is to be made; and a wrong election of the part we shall act
may, in this view, deserve to be considered as the general misfortune of mankind.

This idea will add the inducements of philanthropy to those of patriotism, to heighten the solicitude which all
considerate and good men must feel for the event. Happy will it be if our choice should be directed by a judicious
estimate of our true interests, unperplexed and unbiased by considerations not connected with the public good. But
this is a thing more ardently to be wished than seriously to be expected. The plan offered to our deliberations affects
too many particular interests, innovates upon too many local institutions, not to involve in its discussion a variety of
objects foreign to its merits, and of views, passions and prejudices little favorable to the discovery of truth.

Among the most formidable of the obstacles which the new Constitution will have to encounter may readily be
distinguished the obvious interest of a certain class of men in every State to resist all changes which may hazard a
diminution of the power, emolument, and consequence of the offices they hold under the State establishments; and
the perverted ambition of another class of men, who will either hope to aggrandize themselves by the confusions of
their country, or will flatter themselves with fairer prospects of elevation from the subdivision of the empire into
several partial confederacies than from its union under one government.

It is not, however, my design to dwell upon observations of this nature. I am well aware that it would be
disingenuous to resolve indiscriminately the opposition of any set of men (merely because their situations might
subject them to suspicion) into interested or ambitious views. Candor will oblige us to admit that even such men
may be actuated by upright intentions; and it cannot be doubted that much of the opposition which has made its
appearance, or may hereafter make its appearance, will spring from sources, blameless at least, if not respectable--
the honest errors of minds led astray by preconceived jealousies and fears. So numerous indeed and so powerful are
the causes which serve to give a false bias to the judgment, that we, upon many occasions, see wise and good men
on the wrong as well as on the right side of questions of the first magnitude to society. This circumstance, if duly
attended to, would furnish a lesson of moderation to those who are ever so much persuaded of their being in the
right in any controversy. And a further reason for caution, in this respect, might be drawn from the reflection that we
are not always sure that those who advocate the truth are influenced by purer principles than their antagonists.
Ambition, avarice, personal animosity, party opposition, and many other motives not more laudable than these, are
apt to operate as well upon those who support as those who oppose the right side of a question. Were there not even
these inducements to moderation, nothing could be more ill-judged than that intolerant spirit which has, at all times,
characterized political parties. For in politics, as in religion, it is equally absurd to aim at making proselytes by fire
and sword. Heresies in either can rarely be cured by persecution.

And yet, however just these sentiments will be allowed to be, we have already sufficient indications that it will
happen in this as in all former cases of great national discussion. A torrent of angry and malignant passions will be
let loose. To judge from the conduct of the opposite parties, we shall be led to conclude that they will mutually hope
to evince the justness of their opinions, and to increase the number of their converts by the loudness of their
declamations and the bitterness of their invectives. An enlightened zeal for the energy and efficiency of government
will be stigmatized as the offspring of a temper fond of despotic power and hostile to the principles of liberty. An
over-scrupulous jealousy of danger to the rights of the people, which is more commonly the fault of the head than of
the heart, will be represented as mere pretense and artifice, the stale bait for popularity at the expense of the public
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good. It will be forgotten, on the one hand, that jealousy is the usual concomitant of love, and that the noble
enthusiasm of liberty is apt to be infected with a spirit of narrow and illiberal distrust. On the other hand, it will be
equally forgotten that the vigor of government is essential to the security of liberty; that, in the contemplation of a
sound and well-informed judgment, their interest can never be separated; and that a dangerous ambition more often
lurks behind the specious mask of zeal for the rights of the people than under the forbidden appearance of zeal for
the firmness and efficiency of government. History will teach us that the former has been found a much more certain
road to the introduction of despotism than the latter, and that of those men who have overturned the liberties of
republics, the greatest number have begun their career by paying an obsequious court to the people; commencing
demagogues, and ending tyrants.

In the course of the preceding observations, I have had an eye, my fellow-citizens, to putting you upon your guard
against all attempts, from whatever quarter, to influence your decision in a matter of the utmost moment to your
welfare, by any impressions other than those which may result from the evidence of truth. You will, no doubt, at the
same time, have collected from the general scope of them, that they proceed from a source not unfriendly to the
new Constitution. Yes, my countrymen, I own to you that, after having given it an attentive consideration, I am
clearly of opinion it is your interest to adopt it. I am convinced that this is the safest course for your liberty, your
dignity, and your happiness. I affect not reserves which I do not feel. I will not amuse you with an appearance of
deliberation when I have decided. I frankly acknowledge to you my convictions, and I will freely lay before you the
reasons on which they are founded. The consciousness of good intentions disdains ambiguity. I shall not, however,
multiply professions on this head. My motives must remain in the depository of my own breast. My arguments will be
open to all, and may be judged of by all. They shall at least be offered in a spirit which will not disgrace the cause of
truth.

I propose, in a series of papers, to discuss the following interesting particulars:

THE UTILITY OF THE UNION TO YOUR POLITICAL PROSPERITY THE INSUFFICIENCY OF THE PRESENT
CONFEDERATION TO PRESERVE THAT UNION THE NECESSITY OF A GOVERNMENT AT LEAST EQUALLY ENERGETIC
WITH THE ONE PROPOSED, TO THE ATTAINMENT OF THIS OBJECT THE CONFORMITY OF THE PROPOSED
CONSTITUTION TO THE TRUE PRINCIPLES OF REPUBLICAN GOVERNMENT ITS ANALOGY TO YOUR OWN STATE
CONSTITUTION and lastly, THE ADDITIONAL SECURITY WHICH ITS ADOPTION WILL AFFORD TO THE PRESERVATION
OF THAT SPECIES OF GOVERNMENT, TO LIBERTY, AND TO PROPERTY.

In the progress of this discussion I shall endeavor to give a satisfactory answer to all the objections which shall have
made their appearance, that may seem to have any claim to your attention.

It may perhaps be thought superfluous to offer arguments to prove the utility of the UNION, a point, no doubt,
deeply engraved on the hearts of the great body of the people in every State, and one, which it may be imagined,
has no adversaries. But the fact is, that we already hear it whispered in the private circles of those who oppose the
new Constitution, that the thirteen States are of too great extent for any general system, and that we must of
necessity resort to separate confederacies of distinct portions of the whole. [1] This doctrine will, in all probability, be
gradually propagated, till it has votaries enough to countenance an open avowal of it. For nothing can be more
evident, to those who are able to take an enlarged view of the subject, than the alternative of an adoption of the
new Constitution or a dismemberment of the Union. It will therefore be of use to begin by examining the advantages
of that Union, the certain evils, and the probable dangers, to which every State will be exposed from its dissolution.
This shall accordingly constitute the subject of my next address.

PUBLIUS.

1. The same idea, tracing the arguments to their consequences, is held out in several of the late publications against
the new Constitution.
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The Union as a Safeguard Against Domestic Faction and Insurrection
For the Independent Journal.

Author: Alexander Hamilton
To the People of the State of New York:

A FIRM Union will be of the utmost moment to the peace and liberty of the States, as a barrier against domestic
faction and insurrection. It is impossible to read the history of the petty republics of Greece and Italy without feeling
sensations of horror and disgust at the distractions with which they were continually agitated, and at the rapid
succession of revolutions by which they were kept in a state of perpetual vibration between the extremes of tyranny
and anarchy. If they exhibit occasional calms, these only serve as short-lived contrast to the furious storms that are
to succeed. If now and then intervals of felicity open to view, we behold them with a mixture of regret, arising from
the reflection that the pleasing scenes before us are soon to be overwhelmed by the tempestuous waves of sedition
and party rage. If momentary rays of glory break forth from the gloom, while they dazzle us with a transient and
fleeting brilliancy, they at the same time admonish us to lament that the vices of government should pervert the
direction and tarnish the lustre of those bright talents and exalted endowments for which the favored soils that
produced them have been so justly celebrated.

From the disorders that disfigure the annals of those republics the advocates of despotism have drawn arguments,
not only against the forms of republican government, but against the very principles of civil liberty. They have
decried all free government as inconsistent with the order of society, and have indulged themselves in malicious
exultation over its friends and partisans. Happily for mankind, stupendous fabrics reared on the basis of liberty,
which have flourished for ages, have, in a few glorious instances, refuted their gloomy sophisms. And, I trust,
America will be the broad and solid foundation of other edifices, not less magnificent, which will be equally
permanent monuments of their errors.

But it is not to be denied that the portraits they have sketched of republican government were too just copies of the
originals from which they were taken. If it had been found impracticable to have devised models of a more perfect
structure, the enlightened friends to liberty would have been obliged to abandon the cause of that species of
government as indefensible. The science of politics, however, like most other sciences, has received great
improvement. The efficacy of various principles is now well understood, which were either not known at all, or
imperfectly known to the ancients. The regular distribution of power into distinct departments; the introduction of
legislative balances and checks; the institution of courts composed of judges holding their offices during good
behavior; the representation of the people in the legislature by deputies of their own election: these are wholly new
discoveries, or have made their principal progress towards perfection in modern times. They are means, and
powerful means, by which the excellences of republican government may be retained and its imperfections lessened
or avoided. To this catalogue of circumstances that tend to the amelioration of popular systems of civil government, I
shall venture, however novel it may appear to some, to add one more, on a principle which has been made the
foundation of an objection to the new Constitution; I mean the ENLARGEMENT of the ORBIT within which such
systems are to revolve, either in respect to the dimensions of a single State or to the consolidation of several smaller
States into one great Confederacy. The latter is that which immediately concerns the object under consideration. It
will, however, be of use to examine the principle in its application to a single State, which shall be attended to in
another place.

The utility of a Confederacy, as well to suppress faction and to guard the internal tranquillity of States, as to increase
their external force and security, is in reality not a new idea. It has been practiced upon in different countries and
ages, and has received the sanction of the most approved writers on the subject of politics. The opponents of the
plan proposed have, with great assiduity, cited and circulated the observations of Montesquieu on the necessity of a
contracted territory for a republican government. But they seem not to have been apprised of the sentiments of that
great man expressed in another part of his work, nor to have adverted to the consequences of the principle to which
they subscribe with such ready acquiescence.

When Montesquieu recommends a small extent for republics, the standards he had in view were of dimensions far
short of the limits of almost every one of these States. Neither Virginia, Massachusetts, Pennsylvania, New York,
North Carolina, nor Georgia can by any means be compared with the models from which he reasoned and to which
the terms of his description apply. If we therefore take his ideas on this point as the criterion of truth, we shall be
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driven to the alternative either of taking refuge at once in the arms of monarchy, or of splitting ourselves into an
infinity of little, jealous, clashing, tumultuous commonwealths, the wretched nurseries of unceasing discord, and the
miserable objects of universal pity or contempt. Some of the writers who have come forward on the other side of the
question seem to have been aware of the dilemma; and have even been bold enough to hint at the division of the
larger States as a desirable thing. Such an infatuated policy, such a desperate expedient, might, by the multiplication
of petty offices, answer the views of men who possess not qualifications to extend their influence beyond the narrow
circles of personal intrigue, but it could never promote the greatness or happiness of the people of America.

Referring the examination of the principle itself to another place, as has been already mentioned, it will be sufficient
to remark here that, in the sense of the author who has been most emphatically quoted upon the occasion, it would
only dictate a reduction of the SIZE of the more considerable MEMBERS of the Union, but would not militate against
their being all comprehended in one confederate government. And this is the true question, in the discussion of
which we are at present interested.

So far are the suggestions of Montesquieu from standing in opposition to a general Union of the States, that he
explicitly treats of a CONFEDERATE REPUBLIC as the expedient for extending the sphere of popular government, and
reconciling the advantages of monarchy with those of republicanism.

"It is very probable," (says he [1] ) "that mankind would have been obliged at length to live constantly under the
government of a single person, had they not contrived a kind of constitution that has all the internal advantages of a
republican, together with the external force of a monarchical government. I mean a CONFEDERATE REPUBLIC.

"This form of government is a convention by which several smaller STATES agree to become members of a larger
ONE, which they intend to form. It is a kind of assemblage of societies that constitute a new one, capable of
increasing, by means of new associations, till they arrive to such a degree of power as to be able to provide for the
security of the united body.

"A republic of this kind, able to withstand an external force, may support itself without any internal corruptions. The
form of this society prevents all manner of inconveniences.

"If a single member should attempt to usurp the supreme authority, he could not be supposed to have an equal
authority and credit in all the confederate states. Were he to have too great influence over one, this would alarm the
rest. Were he to subdue a part, that which would still remain free might oppose him with forces independent of those
which he had usurped and overpower him before he could be settled in his usurpation.

"Should a popular insurrection happen in one of the confederate states the others are able to quell it. Should abuses
creep into one part, they are reformed by those that remain sound. The state may be destroyed on one side, and not
on the other; the confederacy may be dissolved, and the confederates preserve their sovereignty.

"As this government is composed of small republics, it enjoys the internal happiness of each; and with respect to its
external situation, it is possessed, by means of the association, of all the advantages of large monarchies."

I have thought it proper to quote at length these interesting passages, because they contain a luminous abridgment
of the principal arguments in favor of the Union, and must effectually remove the false impressions which a
misapplication of other parts of the work was calculated to make. They have, at the same time, an intimate
connection with the more immediate design of this paper; which is, to illustrate the tendency of the Union to repress
domestic faction and insurrection.

A distinction, more subtle than accurate, has been raised between a CONFEDERACY and a CONSOLIDATION of the
States. The essential characteristic of the first is said to be, the restriction of its authority to the members in their
collective capacities, without reaching to the individuals of whom they are composed. It is contended that the
national council ought to have no concern with any object of internal administration. An exact equality of suffrage
between the members has also been insisted upon as a leading feature of a confederate government. These positions
are, in the main, arbitrary; they are supported neither by principle nor precedent. It has indeed happened, that
governments of this kind have generally operated in the manner which the distinction taken notice of, supposes to be
inherent in their nature; but there have been in most of them extensive exceptions to the practice, which serve to
prove, as far as example will go, that there is no absolute rule on the subject. And it will be clearly shown in the
course of this investigation that as far as the principle contended for has prevailed, it has been the cause of incurable
disorder and imbecility in the government.

The definition of a CONFEDERATE REPUBLIC seems simply to be "an assemblage of societies," or an association of
two or more states into one state. The extent, modifications, and objects of the federal authority are mere matters of
discretion. So long as the separate organization of the members be not abolished; so long as it exists, by a
constitutional necessity, for local purposes; though it should be in perfect subordination to the general authority of
the union, it would still be, in fact and in theory, an association of states, or a confederacy. The proposed
Constitution, so far from implying an abolition of the State governments, makes them constituent parts of the
national sovereignty, by allowing them a direct representation in the Senate, and leaves in their possession certain
exclusive and very important portions of sovereign power. This fully corresponds, in every rational import of the
terms, with the idea of a federal government.

In the Lycian confederacy, which consisted of twenty-three CITIES or republics, the largest were entitled to THREE
votes in the COMMON COUNCIL, those of the middle class to TWO, and the smallest to ONE. The COMMON COUNCIL
had the appointment of all the judges and magistrates of the respective CITIES. This was certainly the most, delicate
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species of interference in their internal administration; for if there be any thing that seems exclusively appropriated
to the local jurisdictions, it is the appointment of their own officers. Yet Montesquieu, speaking of this association,
says: "Were I to give a model of an excellent Confederate Republic, it would be that of Lycia." Thus we perceive that
the distinctions insisted upon were not within the contemplation of this enlightened civilian; and we shall be led to
conclude, that they are the novel refinements of an erroneous theory.

PUBLIUS.

1. "Spirit of Lawa," vol. i., book ix., chap. i.
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The Same Subject Continued: The Union as a Safeguard Against Domestic Faction and Insurrection
From the New York Packet.
Friday, November 23, 1787.

Author: James Madison
To the People of the State of New York:

AMONG the numerous advantages promised by a well-constructed Union, none deserves to be more accurately
developed than its tendency to break and control the violence of faction. The friend of popular governments never
finds himself so much alarmed for their character and fate, as when he contemplates their propensity to this
dangerous vice. He will not fail, therefore, to set a due value on any plan which, without violating the principles to
which he is attached, provides a proper cure for it. The instability, injustice, and confusion introduced into the public
councils, have, in truth, been the mortal diseases under which popular governments have everywhere perished; as
they continue to be the favorite and fruitful topics from which the adversaries to liberty derive their most specious
declamations. The valuable improvements made by the American constitutions on the popular models, both ancient
and modern, cannot certainly be too much admired; but it would be an unwarrantable partiality, to contend that they
have as effectually obviated the danger on this side, as was wished and expected. Complaints are everywhere heard
from our most considerate and virtuous citizens, equally the friends of public and private faith, and of public and
personal liberty, that our governments are too unstable, that the public good is disregarded in the conflicts of rival
parties, and that measures are too often decided, not according to the rules of justice and the rights of the minor
party, but by the superior force of an interested and overbearing majority. However anxiously we may wish that
these complaints had no foundation, the evidence, of known facts will not permit us to deny that they are in some
degree true. It will be found, indeed, on a candid review of our situation, that some of the distresses under which we
labor have been erroneously charged on the operation of our governments; but it will be found, at the same time,
that other causes will not alone account for many of our heaviest misfortunes; and, particularly, for that prevailing
and increasing distrust of public engagements, and alarm for private rights, which are echoed from one end of the
continent to the other. These must be chiefly, if not wholly, effects of the unsteadiness and injustice with which a
factious spirit has tainted our public administrations.

By a faction, I understand a number of citizens, whether amounting to a majority or a minority of the whole, who are
united and actuated by some common impulse of passion, or of interest, adversed to the rights of other citizens, or
to the permanent and aggregate interests of the community.

There are two methods of curing the mischiefs of faction: the one, by removing its causes; the other, by controlling
its effects.

There are again two methods of removing the causes of faction: the one, by destroying the liberty which is essential
to its existence; the other, by giving to every citizen the same opinions, the same passions, and the same interests.

It could never be more truly said than of the first remedy, that it was worse than the disease. Liberty is to faction
what air is to fire, an aliment without which it instantly expires. But it could not be less folly to abolish liberty, which
is essential to political life, because it nourishes faction, than it would be to wish the annihilation of air, which is
essential to animal life, because it imparts to fire its destructive agency.

The second expedient is as impracticable as the first would be unwise. As long as the reason of man continues
fallible, and he is at liberty to exercise it, different opinions will be formed. As long as the connection subsists
between his reason and his self-love, his opinions and his passions will have a reciprocal influence on each other;
and the former will be objects to which the latter will attach themselves. The diversity in the faculties of men, from
which the rights of property originate, is not less an insuperable obstacle to a uniformity of interests. The protection
of these faculties is the first object of government. From the protection of different and unequal faculties of acquiring
property, the possession of different degrees and kinds of property immediately results; and from the influence of
these on the sentiments and views of the respective proprietors, ensues a division of the society into different
interests and parties.

The latent causes of faction are thus sown in the nature of man; and we see them everywhere brought into different
degrees of activity, according to the different circumstances of civil society. A zeal for different opinions concerning
religion, concerning government, and many other points, as well of speculation as of practice; an attachment to
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different leaders ambitiously contending for pre-eminence and power; or to persons of other descriptions whose
fortunes have been interesting to the human passions, have, in turn, divided mankind into parties, inflamed them
with mutual animosity, and rendered them much more disposed to vex and oppress each other than to co-operate
for their common good. So strong is this propensity of mankind to fall into mutual animosities, that where no
substantial occasion presents itself, the most frivolous and fanciful distinctions have been sufficient to kindle their
unfriendly passions and excite their most violent conflicts. But the most common and durable source of factions has
been the various and unequal distribution of property. Those who hold and those who are without property have ever
formed distinct interests in society. Those who are creditors, and those who are debtors, fall under a like
discrimination. A landed interest, a manufacturing interest, a mercantile interest, a moneyed interest, with many
lesser interests, grow up of necessity in civilized nations, and divide them into different classes, actuated by different
sentiments and views. The regulation of these various and interfering interests forms the principal task of modern
legislation, and involves the spirit of party and faction in the necessary and ordinary operations of the government.

No man is allowed to be a judge in his own cause, because his interest would certainly bias his judgment, and, not
improbably, corrupt his integrity. With equal, nay with greater reason, a body of men are unfit to be both judges and
parties at the same time; yet what are many of the most important acts of legislation, but so many judicial
determinations, not indeed concerning the rights of single persons, but concerning the rights of large bodies of
citizens? And what are the different classes of legislators but advocates and parties to the causes which they
determine? Is a law proposed concerning private debts? It is a question to which the creditors are parties on one side
and the debtors on the other. Justice ought to hold the balance between them. Yet the parties are, and must be,
themselves the judges; and the most numerous party, or, in other words, the most powerful faction must be
expected to prevail. Shall domestic manufactures be encouraged, and in what degree, by restrictions on foreign
manufactures? are questions which would be differently decided by the landed and the manufacturing classes, and
probably by neither with a sole regard to justice and the public good. The apportionment of taxes on the various
descriptions of property is an act which seems to require the most exact impartiality; yet there is, perhaps, no
legislative act in which greater opportunity and temptation are given to a predominant party to trample on the rules
of justice. Every shilling with which they overburden the inferior number, is a shilling saved to their own pockets.

It is in vain to say that enlightened statesmen will be able to adjust these clashing interests, and render them all
subservient to the public good. Enlightened statesmen will not always be at the helm. Nor, in many cases, can such
an adjustment be made at all without taking into view indirect and remote considerations, which will rarely prevail
over the immediate interest which one party may find in disregarding the rights of another or the good of the whole.

The inference to which we are brought is, that the CAUSES of faction cannot be removed, and that relief is only to be
sought in the means of controlling its EFFECTS.

If a faction consists of less than a majority, relief is supplied by the republican principle, which enables the majority
to defeat its sinister views by regular vote. It may clog the administration, it may convulse the society; but it will be
unable to execute and mask its violence under the forms of the Constitution. When a majority is included in a
faction, the form of popular government, on the other hand, enables it to sacrifice to its ruling passion or interest
both the public good and the rights of other citizens. To secure the public good and private rights against the danger
of such a faction, and at the same time to preserve the spirit and the form of popular government, is then the great
object to which our inquiries are directed. Let me add that it is the great desideratum by which this form of
government can be rescued from the opprobrium under which it has so long labored, and be recommended to the
esteem and adoption of mankind.

By what means is this object attainable? Evidently by one of two only. Either the existence of the same passion or
interest in a majority at the same time must be prevented, or the majority, having such coexistent passion or
interest, must be rendered, by their number and local situation, unable to concert and carry into effect schemes of
oppression. If the impulse and the opportunity be suffered to coincide, we well know that neither moral nor religious
motives can be relied on as an adequate control. They are not found to be such on the injustice and violence of
individuals, and lose their efficacy in proportion to the number combined together, that is, in proportion as their
efficacy becomes needful.

From this view of the subject it may be concluded that a pure democracy, by which I mean a society consisting of a
small number of citizens, who assemble and administer the government in person, can admit of no cure for the
mischiefs of faction. A common passion or interest will, in almost every case, be felt by a majority of the whole; a
communication and concert result from the form of government itself; and there is nothing to check the inducements
to sacrifice the weaker party or an obnoxious individual. Hence it is that such democracies have ever been spectacles
of turbulence and contention; have ever been found incompatible with personal security or the rights of property;
and have in general been as short in their lives as they have been violent in their deaths. Theoretic politicians, who
have patronized this species of government, have erroneously supposed that by reducing mankind to a perfect
equality in their political rights, they would, at the same time, be perfectly equalized and assimilated in their
possessions, their opinions, and their passions.

A republic, by which I mean a government in which the scheme of representation takes place, opens a different
prospect, and promises the cure for which we are seeking. Let us examine the points in which it varies from pure
democracy, and we shall comprehend both the nature of the cure and the efficacy which it must derive from the
Union.

The two great points of difference between a democracy and a republic are: first, the delegation of the government,
in the latter, to a small number of citizens elected by the rest; secondly, the greater number of citizens, and greater



sphere of country, over which the latter may be extended.

The effect of the first difference is, on the one hand, to refine and enlarge the public views, by passing them through
the medium of a chosen body of citizens, whose wisdom may best discern the true interest of their country, and
whose patriotism and love of justice will be least likely to sacrifice it to temporary or partial considerations. Under
such a regulation, it may well happen that the public voice, pronounced by the representatives of the people, will be
more consonant to the public good than if pronounced by the people themselves, convened for the purpose. On the
other hand, the effect may be inverted. Men of factious tempers, of local prejudices, or of sinister designs, may, by
intrigue, by corruption, or by other means, first obtain the suffrages, and then betray the interests, of the people.
The question resulting is, whether small or extensive republics are more favorable to the election of proper guardians
of the public weal; and it is clearly decided in favor of the latter by two obvious considerations:

In the first place, it is to be remarked that, however small the republic may be, the representatives must be raised to
a certain number, in order to guard against the cabals of a few; and that, however large it may be, they must be
limited to a certain number, in order to guard against the confusion of a multitude. Hence, the number of
representatives in the two cases not being in proportion to that of the two constituents, and being proportionally
greater in the small republic, it follows that, if the proportion of fit characters be not less in the large than in the
small republic, the former will present a greater option, and consequently a greater probability of a fit choice.

In the next place, as each representative will be chosen by a greater number of citizens in the large than in the small
republic, it will be more difficult for unworthy candidates to practice with success the vicious arts by which elections
are too often carried; and the suffrages of the people being more free, will be more likely to centre in men who
possess the most attractive merit and the most diffusive and established characters.

It must be confessed that in this, as in most other cases, there is a mean, on both sides of which inconveniences will
be found to lie. By enlarging too much the number of electors, you render the representatives too little acquainted
with all their local circumstances and lesser interests; as by reducing it too much, you render him unduly attached to
these, and too little fit to comprehend and pursue great and national objects. The federal Constitution forms a happy
combination in this respect; the great and aggregate interests being referred to the national, the local and particular
to the State legislatures.

The other point of difference is, the greater number of citizens and extent of territory which may be brought within
the compass of republican than of democratic government; and it is this circumstance principally which renders
factious combinations less to be dreaded in the former than in the latter. The smaller the society, the fewer probably
will be the distinct parties and interests composing it; the fewer the distinct parties and interests, the more
frequently will a majority be found of the same party; and the smaller the number of individuals composing a
majority, and the smaller the compass within which they are placed, the more easily will they concert and execute
their plans of oppression. Extend the sphere, and you take in a greater variety of parties and interests; you make it
less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such
a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act in unison
with each other. Besides other impediments, it may be remarked that, where there is a consciousness of unjust or
dishonorable purposes, communication is always checked by distrust in proportion to the number whose concurrence
is necessary.

Hence, it clearly appears, that the same advantage which a republic has over a democracy, in controlling the effects
of faction, is enjoyed by a large over a small republic,--is enjoyed by the Union over the States composing it. Does
the advantage consist in the substitution of representatives whose enlightened views and virtuous sentiments render
them superior to local prejudices and schemes of injustice? It will not be denied that the representation of the Union
will be most likely to possess these requisite endowments. Does it consist in the greater security afforded by a
greater variety of parties, against the event of any one party being able to outnumber and oppress the rest? In an
equal degree does the increased variety of parties comprised within the Union, increase this security. Does it, in fine,
consist in the greater obstacles opposed to the concert and accomplishment of the secret wishes of an unjust and
interested majority? Here, again, the extent of the Union gives it the most palpable advantage.

The influence of factious leaders may kindle a flame within their particular States, but will be unable to spread a
general conflagration through the other States. A religious sect may degenerate into a political faction in a part of the
Confederacy; but the variety of sects dispersed over the entire face of it must secure the national councils against
any danger from that source. A rage for paper money, for an abolition of debts, for an equal division of property, or
for any other improper or wicked project, will be less apt to pervade the whole body of the Union than a particular
member of it; in the same proportion as such a malady is more likely to taint a particular county or district, than an
entire State.

In the extent and proper structure of the Union, therefore, we behold a republican remedy for the diseases most
incident to republican government. And according to the degree of pleasure and pride we feel in being republicans,
ought to be our zeal in cherishing the spirit and supporting the character of Federalists.
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Objections to the Proposed Constitution From Extent of Territory Answered
From the New York Packet.
Friday, November 30, 1787.

Author: James Madison
To the People of the State of New York:

WE HAVE seen the necessity of the Union, as our bulwark against foreign danger, as the conservator of peace among
ourselves, as the guardian of our commerce and other common interests, as the only substitute for those military
establishments which have subverted the liberties of the Old World, and as the proper antidote for the diseases of
faction, which have proved fatal to other popular governments, and of which alarming symptoms have been betrayed
by our own. All that remains, within this branch of our inquiries, is to take notice of an objection that may be drawn
from the great extent of country which the Union embraces. A few observations on this subject will be the more
proper, as it is perceived that the adversaries of the new Constitution are availing themselves of the prevailing
prejudice with regard to the practicable sphere of republican administration, in order to supply, by imaginary
difficulties, the want of those solid objections which they endeavor in vain to find.

The error which limits republican government to a narrow district has been unfolded and refuted in preceding papers.
I remark here only that it seems to owe its rise and prevalence chiefly to the confounding of a republic with a
democracy, applying to the former reasonings drawn from the nature of the latter. The true distinction between these
forms was also adverted to on a former occasion. It is, that in a democracy, the people meet and exercise the
government in person; in a republic, they assemble and administer it by their representatives and agents. A
democracy, consequently, will be confined to a small spot. A republic may be extended over a large region.

To this accidental source of the error may be added the artifice of some celebrated authors, whose writings have had
a great share in forming the modern standard of political opinions. Being subjects either of an absolute or limited
monarchy, they have endeavored to heighten the advantages, or palliate the evils of those forms, by placing in
comparison the vices and defects of the republican, and by citing as specimens of the latter the turbulent
democracies of ancient Greece and modern Italy. Under the confusion of names, it has been an easy task to transfer
to a republic observations applicable to a democracy only; and among others, the observation that it can never be
established but among a small number of people, living within a small compass of territory.

Such a fallacy may have been the less perceived, as most of the popular governments of antiquity were of the
democratic species; and even in modern Europe, to which we owe the great principle of representation, no example
is seen of a government wholly popular, and founded, at the same time, wholly on that principle. If Europe has the
merit of discovering this great mechanical power in government, by the simple agency of which the will of the largest
political body may be concentred, and its force directed to any object which the public good requires, America can
claim the merit of making the discovery the basis of unmixed and extensive republics. It is only to be lamented that
any of her citizens should wish to deprive her of the additional merit of displaying its full efficacy in the establishment
of the comprehensive system now under her consideration.

As the natural limit of a democracy is that distance from the central point which will just permit the most remote
citizens to assemble as often as their public functions demand, and will include no greater number than can join in
those functions; so the natural limit of a republic is that distance from the centre which will barely allow the
representatives to meet as often as may be necessary for the administration of public affairs. Can it be said that the
limits of the United States exceed this distance? It will not be said by those who recollect that the Atlantic coast is
the longest side of the Union, that during the term of thirteen years, the representatives of the States have been
almost continually assembled, and that the members from the most distant States are not chargeable with greater
intermissions of attendance than those from the States in the neighborhood of Congress.

That we may form a juster estimate with regard to this interesting subject, let us resort to the actual dimensions of
the Union. The limits, as fixed by the treaty of peace, are: on the east the Atlantic, on the south the latitude of
thirty-one degrees, on the west the Mississippi, and on the north an irregular line running in some instances beyond
the forty-fifth degree, in others falling as low as the forty-second. The southern shore of Lake Erie lies below that
latitude. Computing the distance between the thirty-first and forty-fifth degrees, it amounts to nine hundred and
seventy-three common miles; computing it from thirty-one to forty-two degrees, to seven hundred and sixty-four
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miles and a half. Taking the mean for the distance, the amount will be eight hundred and sixty-eight miles and three-
fourths. The mean distance from the Atlantic to the Mississippi does not probably exceed seven hundred and fifty
miles. On a comparison of this extent with that of several countries in Europe, the practicability of rendering our
system commensurate to it appears to be demonstrable. It is not a great deal larger than Germany, where a diet
representing the whole empire is continually assembled; or than Poland before the late dismemberment, where
another national diet was the depositary of the supreme power. Passing by France and Spain, we find that in Great
Britain, inferior as it may be in size, the representatives of the northern extremity of the island have as far to travel
to the national council as will be required of those of the most remote parts of the Union.

Favorable as this view of the subject may be, some observations remain which will place it in a light still more
satisfactory.

In the first place it is to be remembered that the general government is not to be charged with the whole power of
making and administering laws. Its jurisdiction is limited to certain enumerated objects, which concern all the
members of the republic, but which are not to be attained by the separate provisions of any. The subordinate
governments, which can extend their care to all those other subjects which can be separately provided for, will retain
their due authority and activity. Were it proposed by the plan of the convention to abolish the governments of the
particular States, its adversaries would have some ground for their objection; though it would not be difficult to show
that if they were abolished the general government would be compelled, by the principle of self-preservation, to
reinstate them in their proper jurisdiction.

A second observation to be made is that the immediate object of the federal Constitution is to secure the union of
the thirteen primitive States, which we know to be practicable; and to add to them such other States as may arise in
their own bosoms, or in their neighborhoods, which we cannot doubt to be equally practicable. The arrangements
that may be necessary for those angles and fractions of our territory which lie on our northwestern frontier, must be
left to those whom further discoveries and experience will render more equal to the task.

Let it be remarked, in the third place, that the intercourse throughout the Union will be facilitated by new
improvements. Roads will everywhere be shortened, and kept in better order; accommodations for travelers will be
multiplied and meliorated; an interior navigation on our eastern side will be opened throughout, or nearly
throughout, the whole extent of the thirteen States. The communication between the Western and Atlantic districts,
and between different parts of each, will be rendered more and more easy by those numerous canals with which the
beneficence of nature has intersected our country, and which art finds it so little difficult to connect and complete.

A fourth and still more important consideration is, that as almost every State will, on one side or other, be a frontier,
and will thus find, in regard to its safety, an inducement to make some sacrifices for the sake of the general
protection; so the States which lie at the greatest distance from the heart of the Union, and which, of course, may
partake least of the ordinary circulation of its benefits, will be at the same time immediately contiguous to foreign
nations, and will consequently stand, on particular occasions, in greatest need of its strength and resources. It may
be inconvenient for Georgia, or the States forming our western or northeastern borders, to send their
representatives to the seat of government; but they would find it more so to struggle alone against an invading
enemy, or even to support alone the whole expense of those precautions which may be dictated by the neighborhood
of continual danger. If they should derive less benefit, therefore, from the Union in some respects than the less
distant States, they will derive greater benefit from it in other respects, and thus the proper equilibrium will be
maintained throughout.

I submit to you, my fellow-citizens, these considerations, in full confidence that the good sense which has so often
marked your decisions will allow them their due weight and effect; and that you will never suffer difficulties, however
formidable in appearance, or however fashionable the error on which they may be founded, to drive you into the
gloomy and perilous scene into which the advocates for disunion would conduct you. Hearken not to the unnatural
voice which tells you that the people of America, knit together as they are by so many cords of affection, can no
longer live together as members of the same family; can no longer continue the mutual guardians of their mutual
happiness; can no longer be fellowcitizens of one great, respectable, and flourishing empire. Hearken not to the
voice which petulantly tells you that the form of government recommended for your adoption is a novelty in the
political world; that it has never yet had a place in the theories of the wildest projectors; that it rashly attempts what
it is impossible to accomplish. No, my countrymen, shut your ears against this unhallowed language. Shut your
hearts against the poison which it conveys; the kindred blood which flows in the veins of American citizens, the
mingled blood which they have shed in defense of their sacred rights, consecrate their Union, and excite horror at
the idea of their becoming aliens, rivals, enemies. And if novelties are to be shunned, believe me, the most alarming
of all novelties, the most wild of all projects, the most rash of all attempts, is that of rendering us in pieces, in order
to preserve our liberties and promote our happiness. But why is the experiment of an extended republic to be
rejected, merely because it may comprise what is new? Is it not the glory of the people of America, that, whilst they
have paid a decent regard to the opinions of former times and other nations, they have not suffered a blind
veneration for antiquity, for custom, or for names, to overrule the suggestions of their own good sense, the
knowledge of their own situation, and the lessons of their own experience? To this manly spirit, posterity will be
indebted for the possession, and the world for the example, of the numerous innovations displayed on the American
theatre, in favor of private rights and public happiness. Had no important step been taken by the leaders of the
Revolution for which a precedent could not be discovered, no government established of which an exact model did
not present itself, the people of the United States might, at this moment have been humbered among the
melancholy victims of misguided councils, must at best have been laboring under the weight of some of those forms
which have crushed the liberties of the rest of mankind. Happily for America, happily, we trust, for the whole human



race, they pursued a new and more noble course. They accomplished a revolution which has no parallel in the annals
of human society. They reared the fabrics of governments which have no model on the face of the globe. They
formed the design of a great Confederacy, which it is incumbent on their successors to improve and perpetuate. If
their works betray imperfections, we wonder at the fewness of them. If they erred most in the structure of the
Union, this was the work most difficult to be executed; this is the work which has been new modelled by the act of
your convention, and it is that act on which you are now to deliberate and to decide.

PUBLIUS.
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The Conformity of the Plan to Republican Principles
For the Independent Journal.

Author: James Madison
To the People of the State of New York:

THE last paper having concluded the observations which were meant to introduce a candid survey of the plan of
government reported by the convention, we now proceed to the execution of that part of our undertaking.

The first question that offers itself is, whether the general form and aspect of the government be strictly republican.
It is evident that no other form would be reconcilable with the genius of the people of America; with the fundamental
principles of the Revolution; or with that honorable determination which animates every votary of freedom, to rest all
our political experiments on the capacity of mankind for self-government. If the plan of the convention, therefore, be
found to depart from the republican character, its advocates must abandon it as no longer defensible.

What, then, are the distinctive characters of the republican form? Were an answer to this question to be sought, not
by recurring to principles, but in the application of the term by political writers, to the constitution of different States,
no satisfactory one would ever be found. Holland, in which no particle of the supreme authority is derived from the
people, has passed almost universally under the denomination of a republic. The same title has been bestowed on
Venice, where absolute power over the great body of the people is exercised, in the most absolute manner, by a
small body of hereditary nobles. Poland, which is a mixture of aristocracy and of monarchy in their worst forms, has
been dignified with the same appellation. The government of England, which has one republican branch only,
combined with an hereditary aristocracy and monarchy, has, with equal impropriety, been frequently placed on the
list of republics. These examples, which are nearly as dissimilar to each other as to a genuine republic, show the
extreme inaccuracy with which the term has been used in political disquisitions.

If we resort for a criterion to the different principles on which different forms of government are established, we may
define a republic to be, or at least may bestow that name on, a government which derives all its powers directly or
indirectly from the great body of the people, and is administered by persons holding their offices during pleasure, for
a limited period, or during good behavior. It is ESSENTIAL to such a government that it be derived from the great
body of the society, not from an inconsiderable proportion, or a favored class of it; otherwise a handful of tyrannical
nobles, exercising their oppressions by a delegation of their powers, might aspire to the rank of republicans, and
claim for their government the honorable title of republic. It is SUFFICIENT for such a government that the persons
administering it be appointed, either directly or indirectly, by the people; and that they hold their appointments by
either of the tenures just specified; otherwise every government in the United States, as well as every other popular
government that has been or can be well organized or well executed, would be degraded from the republican
character. According to the constitution of every State in the Union, some or other of the officers of government are
appointed indirectly only by the people. According to most of them, the chief magistrate himself is so appointed. And
according to one, this mode of appointment is extended to one of the co-ordinate branches of the legislature.
According to all the constitutions, also, the tenure of the highest offices is extended to a definite period, and in many
instances, both within the legislative and executive departments, to a period of years. According to the provisions of
most of the constitutions, again, as well as according to the most respectable and received opinions on the subject,
the members of the judiciary department are to retain their offices by the firm tenure of good behavior.

On comparing the Constitution planned by the convention with the standard here fixed, we perceive at once that it
is, in the most rigid sense, conformable to it. The House of Representatives, like that of one branch at least of all the
State legislatures, is elected immediately by the great body of the people. The Senate, like the present Congress,
and the Senate of Maryland, derives its appointment indirectly from the people. The President is indirectly derived
from the choice of the people, according to the example in most of the States. Even the judges, with all other
officers of the Union, will, as in the several States, be the choice, though a remote choice, of the people themselves,
the duration of the appointments is equally conformable to the republican standard, and to the model of State
constitutions The House of Representatives is periodically elective, as in all the States; and for the period of two
years, as in the State of South Carolina. The Senate is elective, for the period of six years; which is but one year
more than the period of the Senate of Maryland, and but two more than that of the Senates of New York and
Virginia. The President is to continue in office for the period of four years; as in New York and Delaware, the chief
magistrate is elected for three years, and in South Carolina for two years. In the other States the election is annual.
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In several of the States, however, no constitutional provision is made for the impeachment of the chief magistrate.
And in Delaware and Virginia he is not impeachable till out of office. The President of the United States is
impeachable at any time during his continuance in office. The tenure by which the judges are to hold their places, is,
as it unquestionably ought to be, that of good behavior. The tenure of the ministerial offices generally, will be a
subject of legal regulation, conformably to the reason of the case and the example of the State constitutions.

Could any further proof be required of the republican complexion of this system, the most decisive one might be
found in its absolute prohibition of titles of nobility, both under the federal and the State governments; and in its
express guaranty of the republican form to each of the latter.

"But it was not sufficient," say the adversaries of the proposed Constitution, "for the convention to adhere to the
republican form. They ought, with equal care, to have preserved the FEDERAL form, which regards the Union as a
CONFEDERACY of sovereign states; instead of which, they have framed a NATIONAL government, which regards the
Union as a CONSOLIDATION of the States." And it is asked by what authority this bold and radical innovation was
undertaken? The handle which has been made of this objection requires that it should be examined with some
precision.

Without inquiring into the accuracy of the distinction on which the objection is founded, it will be necessary to a just
estimate of its force, first, to ascertain the real character of the government in question; secondly, to inquire how far
the convention were authorized to propose such a government; and thirdly, how far the duty they owed to their
country could supply any defect of regular authority.

First. In order to ascertain the real character of the government, it may be considered in relation to the foundation
on which it is to be established; to the sources from which its ordinary powers are to be drawn; to the operation of
those powers; to the extent of them; and to the authority by which future changes in the government are to be
introduced.

On examining the first relation, it appears, on one hand, that the Constitution is to be founded on the assent and
ratification of the people of America, given by deputies elected for the special purpose; but, on the other, that this
assent and ratification is to be given by the people, not as individuals composing one entire nation, but as composing
the distinct and independent States to which they respectively belong. It is to be the assent and ratification of the
several States, derived from the supreme authority in each State, the authority of the people themselves. The act,
therefore, establishing the Constitution, will not be a NATIONAL, but a FEDERAL act.

That it will be a federal and not a national act, as these terms are understood by the objectors; the act of the people,
as forming so many independent States, not as forming one aggregate nation, is obvious from this single
consideration, that it is to result neither from the decision of a MAJORITY of the people of the Union, nor from that of
a MAJORITY of the States. It must result from the UNANIMOUS assent of the several States that are parties to it,
differing no otherwise from their ordinary assent than in its being expressed, not by the legislative authority, but by
that of the people themselves. Were the people regarded in this transaction as forming one nation, the will of the
majority of the whole people of the United States would bind the minority, in the same manner as the majority in
each State must bind the minority; and the will of the majority must be determined either by a comparison of the
individual votes, or by considering the will of the majority of the States as evidence of the will of a majority of the
people of the United States. Neither of these rules have been adopted. Each State, in ratifying the Constitution, is
considered as a sovereign body, independent of all others, and only to be bound by its own voluntary act. In this
relation, then, the new Constitution will, if established, be a FEDERAL, and not a NATIONAL constitution.

The next relation is, to the sources from which the ordinary powers of government are to be derived. The House of
Representatives will derive its powers from the people of America; and the people will be represented in the same
proportion, and on the same principle, as they are in the legislature of a particular State. So far the government is
NATIONAL, not FEDERAL. The Senate, on the other hand, will derive its powers from the States, as political and
coequal societies; and these will be represented on the principle of equality in the Senate, as they now are in the
existing Congress. So far the government is FEDERAL, not NATIONAL. The executive power will be derived from a
very compound source. The immediate election of the President is to be made by the States in their political
characters. The votes allotted to them are in a compound ratio, which considers them partly as distinct and coequal
societies, partly as unequal members of the same society. The eventual election, again, is to be made by that branch
of the legislature which consists of the national representatives; but in this particular act they are to be thrown into
the form of individual delegations, from so many distinct and coequal bodies politic. From this aspect of the
government it appears to be of a mixed character, presenting at least as many FEDERAL as NATIONAL features.

The difference between a federal and national government, as it relates to the OPERATION OF THE GOVERNMENT, is
supposed to consist in this, that in the former the powers operate on the political bodies composing the Confederacy,
in their political capacities; in the latter, on the individual citizens composing the nation, in their individual capacities.
On trying the Constitution by this criterion, it falls under the NATIONAL, not the FEDERAL character; though perhaps
not so completely as has been understood. In several cases, and particularly in the trial of controversies to which
States may be parties, they must be viewed and proceeded against in their collective and political capacities only. So
far the national countenance of the government on this side seems to be disfigured by a few federal features. But
this blemish is perhaps unavoidable in any plan; and the operation of the government on the people, in their
individual capacities, in its ordinary and most essential proceedings, may, on the whole, designate it, in this relation,
a NATIONAL government.

But if the government be national with regard to the OPERATION of its powers, it changes its aspect again when we



contemplate it in relation to the EXTENT of its powers. The idea of a national government involves in it, not only an
authority over the individual citizens, but an indefinite supremacy over all persons and things, so far as they are
objects of lawful government. Among a people consolidated into one nation, this supremacy is completely vested in
the national legislature. Among communities united for particular purposes, it is vested partly in the general and
partly in the municipal legislatures. In the former case, all local authorities are subordinate to the supreme; and may
be controlled, directed, or abolished by it at pleasure. In the latter, the local or municipal authorities form distinct
and independent portions of the supremacy, no more subject, within their respective spheres, to the general
authority, than the general authority is subject to them, within its own sphere. In this relation, then, the proposed
government cannot be deemed a NATIONAL one; since its jurisdiction extends to certain enumerated objects only,
and leaves to the several States a residuary and inviolable sovereignty over all other objects. It is true that in
controversies relating to the boundary between the two jurisdictions, the tribunal which is ultimately to decide, is to
be established under the general government. But this does not change the principle of the case. The decision is to
be impartially made, according to the rules of the Constitution; and all the usual and most effectual precautions are
taken to secure this impartiality. Some such tribunal is clearly essential to prevent an appeal to the sword and a
dissolution of the compact; and that it ought to be established under the general rather than under the local
governments, or, to speak more properly, that it could be safely established under the first alone, is a position not
likely to be combated.

If we try the Constitution by its last relation to the authority by which amendments are to be made, we find it neither
wholly NATIONAL nor wholly FEDERAL. Were it wholly national, the supreme and ultimate authority would reside in
the MAJORITY of the people of the Union; and this authority would be competent at all times, like that of a majority
of every national society, to alter or abolish its established government. Were it wholly federal, on the other hand,
the concurrence of each State in the Union would be essential to every alteration that would be binding on all. The
mode provided by the plan of the convention is not founded on either of these principles. In requiring more than a
majority, and principles. In requiring more than a majority, and particularly in computing the proportion by STATES,
not by CITIZENS, it departs from the NATIONAL and advances towards the FEDERAL character; in rendering the
concurrence of less than the whole number of States sufficient, it loses again the FEDERAL and partakes of the
NATIONAL character.

The proposed Constitution, therefore, is, in strictness, neither a national nor a federal Constitution, but a composition
of both. In its foundation it is federal, not national; in the sources from which the ordinary powers of the government
are drawn, it is partly federal and partly national; in the operation of these powers, it is national, not federal; in the
extent of them, again, it is federal, not national; and, finally, in the authoritative mode of introducing amendments, it
is neither wholly federal nor wholly national.
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These Departments Should Not Be So Far Separated as to Have No Constitutional Control Over Each
Other

From the New York Packet.

Friday, February 1, 1788.

Author: James Madison
To the People of the State of New York:

IT WAS shown in the last paper that the political apothegm there examined does not require that the legislative,
executive, and judiciary departments should be wholly unconnected with each other. I shall undertake, in the next
place, to show that unless these departments be so far connected and blended as to give to each a constitutional
control over the others, the degree of separation which the maxim requires, as essential to a free government, can
never in practice be duly maintained. It is agreed on all sides, that the powers properly belonging to one of the
departments ought not to be directly and completely administered by either of the other departments. It is equally
evident, that none of them ought to possess, directly or indirectly, an overruling influence over the others, in the
administration of their respective powers. It will not be denied, that power is of an encroaching nature, and that it
ought to be effectually restrained from passing the limits assigned to it.

After discriminating, therefore, in theory, the several classes of power, as they may in their nature be legislative,
executive, or judiciary, the next and most difficult task is to provide some practical security for each, against the
invasion of the others.

What this security ought to be, is the great problem to be solved. Will it be sufficient to mark, with precision, the
boundaries of these departments, in the constitution of the government, and to trust to these parchment barriers
against the encroaching spirit of power? This is the security which appears to have been principally relied on by the
compilers of most of the American constitutions. But experience assures us, that the efficacy of the provision has
been greatly overrated; and that some more adequate defense is indispensably necessary for the more feeble,
against the more powerful, members of the government. The legislative department is everywhere extending the
sphere of its activity, and drawing all power into its impetuous vortex. The founders of our republics have so much
merit for the wisdom which they have displayed, that no task can be less pleasing than that of pointing out the
errors into which they have fallen. A respect for truth, however, obliges us to remark, that they seem never for a
moment to have turned their eyes from the danger to liberty from the overgrown and all-grasping prerogative of an
hereditary magistrate, supported and fortified by an hereditary branch of the legislative authority. They seem never
to have recollected the danger from legislative usurpations, which, by assembling all power in the same hands, must
lead to the same tyranny as is threatened by executive usurpations. In a government where numerous and extensive
prerogatives are placed in the hands of an hereditary monarch, the executive department is very justly regarded as
the source of danger, and watched with all the jealousy which a zeal for liberty ought to inspire. In a democracy,
where a multitude of people exercise in person the legislative functions, and are continually exposed, by their
incapacity for regular deliberation and concerted measures, to the ambitious intrigues of their executive magistrates,
tyranny may well be apprehended, on some favorable emergency, to start up in the same quarter. But in a
representative republic, where the executive magistracy is carefully limited; both in the extent and the duration of its
power; and where the legislative power is exercised by an assembly, which is inspired, by a supposed influence over
the people, with an intrepid confidence in its own strength; which is sufficiently numerous to feel all the passions
which actuate a multitude, yet not so numerous as to be incapable of pursuing the objects of its passions, by means
which reason prescribes; it is against the enterprising ambition of this department that the people ought to indulge
all their jealousy and exhaust all their precautions. The legislative department derives a superiority in our
governments from other circumstances. Its constitutional powers being at once more extensive, and less susceptible
of precise limits, it can, with the greater facility, mask, under complicated and indirect measures, the encroachments
which it makes on the co-ordinate departments. It is not unfrequently a question of real nicety in legislative bodies,
whether the operation of a particular measure will, or will not, extend beyond the legislative sphere. On the other
side, the executive power being restrained within a narrower compass, and being more simple in its nature, and the
judiciary being described by landmarks still less uncertain, projects of usurpation by either of these departments
would immediately betray and defeat themselves. Nor is this all: as the legislative department alone has access to
the pockets of the people, and has in some constitutions full discretion, and in all a prevailing influence, over the
pecuniary rewards of those who fill the other departments, a dependence is thus created in the latter, which gives
still greater facility to encroachments of the former. I have appealed to our own experience for the truth of what I
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advance on this subject. Were it necessary to verify this experience by particular proofs, they might be multiplied
without end. I might find a witness in every citizen who has shared in, or been attentive to, the course of public
administrations. I might collect vouchers in abundance from the records and archives of every State in the Union.
But as a more concise, and at the same time equally satisfactory, evidence, I will refer to the example of two States,
attested by two unexceptionable authorities. The first example is that of Virginia, a State which, as we have seen,
has expressly declared in its constitution, that the three great departments ought not to be intermixed. The authority
in support of it is Mr. Jefferson, who, besides his other advantages for remarking the operation of the government,
was himself the chief magistrate of it. In order to convey fully the ideas with which his experience had impressed him
on this subject, it will be necessary to quote a passage of some length from his very interesting "Notes on the State
of Virginia," p. 195. "All the powers of government, legislative, executive, and judiciary, result to the legislative body.
The concentrating these in the same hands, is precisely the definition of despotic government. It will be no
alleviation, that these powers will be exercised by a plurality of hands, and not by a single one. One hundred and
seventy-three despots would surely be as oppressive as one. Let those who doubt it, turn their eyes on the republic
of Venice. As little will it avail us, that they are chosen by ourselves. An ELECTIVE DESPOTISM was not the
government we fought for; but one which should not only be founded on free principles, but in which the powers of
government should be so divided and balanced among several bodies of magistracy, as that no one could transcend
their legal limits, without being effectually checked and restrained by the others.

For this reason, that convention which passed the ordinance of government, laid its foundation on this basis, that the
legislative, executive, and judiciary departments should be separate and distinct, so that no person should exercise
the powers of more than one of them at the same time. BUT NO BARRIER WAS PROVIDED BETWEEN THESE
SEVERAL POWERS. The judiciary and the executive members were left dependent on the legislative for their
subsistence in office, and some of them for their continuance in it. If, therefore, the legislature assumes executive
and judiciary powers, no opposition is likely to be made; nor, if made, can be effectual; because in that case they
may put their proceedings into the form of acts of Assembly, which will render them obligatory on the other
branches. They have accordingly, IN MANY instances, DECIDED RIGHTS which should have been left to JUDICIARY
CONTROVERSY, and THE DIRECTION OF THE EXECUTIVE, DURING THE WHOLE TIME OF THEIR SESSION, IS
BECOMING HABITUAL AND FAMILIAR. "The other State which I shall take for an example is Pennsylvania; and the
other authority, the Council of Censors, which assembled in the years 1783 and 1784. A part of the duty of this body,
as marked out by the constitution, was "to inquire whether the constitution had been preserved inviolate in every
part; and whether the legislative and executive branches of government had performed their duty as guardians of
the people, or assumed to themselves, or exercised, other or greater powers than they are entitled to by the
constitution. " In the execution of this trust, the council were necessarily led to a comparison of both the legislative
and executive proceedings, with the constitutional powers of these departments; and from the facts enumerated,
and to the truth of most of which both sides in the council subscribed, it appears that the constitution had been
flagrantly violated by the legislature in a variety of important instances. A great number of laws had been passed,
violating, without any apparent necessity, the rule requiring that all bills of a public nature shall be previously printed
for the consideration of the people; although this is one of the precautions chiefly relied on by the constitution
against improper acts of legislature. The constitutional trial by jury had been violated, and powers assumed which
had not been delegated by the constitution.

Executive powers had been usurped. The salaries of the judges, which the constitution expressly requires to be fixed,
had been occasionally varied; and cases belonging to the judiciary department frequently drawn within legislative
cognizance and determination. Those who wish to see the several particulars falling under each of these heads, may
consult the journals of the council, which are in print. Some of them, it will be found, may be imputable to peculiar
circumstances connected with the war; but the greater part of them may be considered as the spontaneous shoots of
an ill-constituted government. It appears, also, that the executive department had not been innocent of frequent
breaches of the constitution. There are three observations, however, which ought to be made on this head: FIRST, a
great proportion of the instances were either immediately produced by the necessities of the war, or recommended
by Congress or the commander-in-chief; SECONDLY, in most of the other instances, they conformed either to the
declared or the known sentiments of the legislative department; THIRDLY, the executive department of Pennsylvania
is distinguished from that of the other States by the number of members composing it. In this respect, it has as
much affinity to a legislative assembly as to an executive council. And being at once exempt from the restraint of an
individual responsibility for the acts of the body, and deriving confidence from mutual example and joint influence,
unauthorized measures would, of course, be more freely hazarded, than where the executive department is
administered by a single hand, or by a few hands.

The conclusion which I am warranted in drawing from these observations is, that a mere demarcation on parchment
of the constitutional limits of the several departments, is not a sufficient guard against those encroachments which
lead to a tyrannical concentration of all the powers of government in the same hands.
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|| Federalist No. 51 ||

The Structure of the Government Must Furnish the Proper Checks and Balances Between the Different
Departments

From the New York Packet.

Friday, February 8, 1788.

Author: Alexander Hamilton or James Madison
To the People of the State of New York:

TO WHAT expedient, then, shall we finally resort, for maintaining in practice the necessary partition of power among
the several departments, as laid down in the Constitution? The only answer that can be given is, that as all these
exterior provisions are found to be inadequate, the defect must be supplied, by so contriving the interior structure of
the government as that its several constituent parts may, by their mutual relations, be the means of keeping each
other in their proper places. Without presuming to undertake a full development of this important idea, I will hazard
a few general observations, which may perhaps place it in a clearer light, and enable us to form a more correct
judgment of the principles and structure of the government planned by the convention. In order to lay a due
foundation for that separate and distinct exercise of the different powers of government, which to a certain extent is
admitted on all hands to be essential to the preservation of liberty, it is evident that each department should have a
will of its own; and consequently should be so constituted that the members of each should have as little agency as
possible in the appointment of the members of the others. Were this principle rigorously adhered to, it would require
that all the appointments for the supreme executive, legislative, and judiciary magistracies should be drawn from the
same fountain of authority, the people, through channels having no communication whatever with one another.
Perhaps such a plan of constructing the several departments would be less difficult in practice than it may in
contemplation appear. Some difficulties, however, and some additional expense would attend the execution of it.
Some deviations, therefore, from the principle must be admitted. In the constitution of the judiciary department in
particular, it might be inexpedient to insist rigorously on the principle: first, because peculiar qualifications being
essential in the members, the primary consideration ought to be to select that mode of choice which best secures
these qualifications; secondly, because the permanent tenure by which the appointments are held in that
department, must soon destroy all sense of dependence on the authority conferring them. It is equally evident, that
the members of each department should be as little dependent as possible on those of the others, for the
emoluments annexed to their offices. Were the executive magistrate, or the judges, not independent of the
legislature in this particular, their independence in every other would be merely nominal. But the great security
against a gradual concentration of the several powers in the same department, consists in giving to those who
administer each department the necessary constitutional means and personal motives to resist encroachments of the
others. The provision for defense must in this, as in all other cases, be made commensurate to the danger of attack.
Ambition must be made to counteract ambition. The interest of the man must be connected with the constitutional
rights of the place. It may be a reflection on human nature, that such devices should be necessary to control the
abuses of government. But what is government itself, but the greatest of all reflections on human nature? If men
were angels, no government would be necessary. If angels were to govern men, neither external nor internal
controls on government would be necessary. In framing a government which is to be administered by men over men,
the great difficulty lies in this: you must first enable the government to control the governed; and in the next place
oblige it to control itself. A dependence on the people is, no doubt, the primary control on the government; but
experience has taught mankind the necessity of auxiliary precautions. This policy of supplying, by opposite and rival
interests, the defect of better motives, might be traced through the whole system of human affairs, private as well
as public. We see it particularly displayed in all the subordinate distributions of power, where the constant aim is to
divide and arrange the several offices in such a manner as that each may be a check on the other that the private
interest of every individual may be a sentinel over the public rights. These inventions of prudence cannot be less
requisite in the distribution of the supreme powers of the State. But it is not possible to give to each department an
equal power of self-defense. In republican government, the legislative authority necessarily predominates. The
remedy for this inconveniency is to divide the legislature into different branches; and to render them, by different
modes of election and different principles of action, as little connected with each other as the nature of their common
functions and their common dependence on the society will admit. It may even be necessary to guard against
dangerous encroachments by still further precautions. As the weight of the legislative authority requires that it
should be thus divided, the weakness of the executive may require, on the other hand, that it should be fortified. An
absolute negative on the legislature appears, at first view, to be the natural defense with which the executive
magistrate should be armed. But perhaps it would be neither altogether safe nor alone sufficient. On ordinary


http://www.loc.gov/
http://thomas.loc.gov/home/thomas.php
http://thomas.loc.gov/home/histdox/fed_51.html#locshare/print
http://thomas.loc.gov/home/histdox/fed_51.html#locshare/subscribe
http://thomas.loc.gov/home/histdox/fed_51.html#locshare/share
http://thomas.loc.gov/home/histdox/fed_50.html
http://thomas.loc.gov/home/histdox/fed_52.html
http://thomas.loc.gov/home/histdox/fedpapers.html

occasions it might not be exerted with the requisite firmness, and on extraordinary occasions it might be perfidiously
abused. May not this defect of an absolute negative be supplied by some qualified connection between this weaker
department and the weaker branch of the stronger department, by which the latter may be led to support the
constitutional rights of the former, without being too much detached from the rights of its own department? If the
principles on which these observations are founded be just, as I persuade myself they are, and they be applied as a
criterion to the several State constitutions, and to the federal Constitution it will be found that if the latter does not
perfectly correspond with them, the former are infinitely less able to bear such a test. There are, moreover, two
considerations particularly applicable to the federal system of America, which place that system in a very interesting
point of view. First. In a single republic, all the power surrendered by the people is submitted to the administration of
a single government; and the usurpations are guarded against by a division of the government into distinct and
separate departments. In the compound republic of America, the power surrendered by the people is first divided
between two distinct governments, and then the portion allotted to each subdivided among distinct and separate
departments. Hence a double security arises to the rights of the people. The different governments will control each
other, at the same time that each will be controlled by itself. Second. It is of great importance in a republic not only
to guard the society against the oppression of its rulers, but to guard one part of the society against the injustice of
the other part. Different interests necessarily exist in different classes of citizens. If a majority be united by a
common interest, the rights of the minority will be insecure. There are but two methods of providing against this
evil: the one by creating a will in the community independent of the majority that is, of the society itself; the other,
by comprehending in the society so many separate descriptions of citizens as will render an unjust combination of a
majority of the whole very improbable, if not impracticable. The first method prevails in all governments possessing
an hereditary or self-appointed authority. This, at best, is but a precarious security; because a power independent of
the society may as well espouse the unjust views of the major, as the rightful interests of the minor party, and may
possibly be turned against both parties. The second method will be exemplified in the federal republic of the United
States. Whilst all authority in it will be derived from and dependent on the society, the society itself will be broken
into so many parts, interests, and classes of citizens, that the rights of individuals, or of the minority, will be in little
danger from interested combinations of the majority. In a free government the security for civil rights must be the
same as that for religious rights. It consists in the one case in the multiplicity of interests, and in the other in the
multiplicity of sects. The degree of security in both cases will depend on the number of interests and sects; and this
may be presumed to depend on the extent of country and number of people comprehended under the same
government. This view of the subject must particularly recommend a proper federal system to all the sincere and
considerate friends of republican government, since it shows that in exact proportion as the territory of the Union
may be formed into more circumscribed Confederacies, or States oppressive combinations of a majority will be
facilitated: the best security, under the republican forms, for the rights of every class of citizens, will be diminished:
and consequently the stability and independence of some member of the government, the only other security, must
be proportionately increased. Justice is the end of government. It is the end of civil society. It ever has been and
ever will be pursued until it be obtained, or until liberty be lost in the pursuit. In a society under the forms of which
the stronger faction can readily unite and oppress the weaker, anarchy may as truly be said to reign as in a state of
nature, where the weaker individual is not secured against the violence of the stronger; and as, in the latter state,
even the stronger individuals are prompted, by the uncertainty of their condition, to submit to a government which
may protect the weak as well as themselves; so, in the former state, will the more powerful factions or parties be
gradnally induced, by a like motive, to wish for a government which will protect all parties, the weaker as well as the
more powerful. It can be little doubted that if the State of Rhode Island was separated from the Confederacy and left
to itself, the insecurity of rights under the popular form of government within such narrow limits would be displayed
by such reiterated oppressions of factious majorities that some power altogether independent of the people would
soon be called for by the voice of the very factions whose misrule had proved the necessity of it. In the extended
republic of the United States, and among the great variety of interests, parties, and sects which it embraces, a
coalition of a majority of the whole society could seldom take place on any other principles than those of justice and
the general good; whilst there being thus less danger to a minor from the will of a major party, there must be less
pretext, also, to provide for the security of the former, by introducing into the government a will not dependent on
the latter, or, in other words, a will independent of the society itself. It is no less certain than it is important,
notwithstanding the contrary opinions which have been entertained, that the larger the society, provided it lie within
a practical sphere, the more duly capable it will be of self~-government. And happily for the REPUBLICAN CAUSE, the
practicable sphere may be carried to a very great extent, by a judicious modification and mixture of the FEDERAL
PRINCIPLE.
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The Senate
For the Independent Journal.

Author: Alexander Hamilton or James Madison
To the People of the State of New York:

HAVING examined the constitution of the House of Representatives, and answered such of the objections against it
as seemed to merit notice, I enter next on the examination of the Senate.

The heads into which this member of the government may be considered are: I. The qualification of senators; II. The
appointment of them by the State legislatures; III. The equality of representation in the Senate; IV. The humber of
senators, and the term for which they are to be elected; V. The powers vested in the Senate.

I. The qualifications proposed for senators, as distinguished from those of representatives, consist in a more
advanced age and a longer period of citizenship. A senator must be thirty years of age at least; as a representative
must be twenty-five. And the former must have been a citizen nine years; as seven years are required for the latter.
The propriety of these distinctions is explained by the nature of the senatorial trust, which, requiring greater extent
of information and stability of character, requires at the same time that the senator should have reached a period of
life most likely to supply these advantages; and which, participating immediately in transactions with foreign nations,
ought to be exercised by none who are not thoroughly weaned from the prepossessions and habits incident to
foreign birth and education. The term of nine years appears to be a prudent mediocrity between a total exclusion of
adopted citizens, whose merits and talents may claim a share in the public confidence, and an indiscriminate and
hasty admission of them, which might create a channel for foreign influence on the national councils.

I1. It is equally unnecessary to dilate on the appointment of senators by the State legislatures. Among the various
modes which might have been devised for constituting this branch of the government, that which has been proposed
by the convention is probably the most congenial with the public opinion. It is recommended by the double
advantage of favoring a select appointment, and of giving to the State governments such an agency in the formation
of the federal government as must secure the authority of the former, and may form a convenient link between the
two systems.

III. The equality of representation in the Senate is another point, which, being evidently the result of compromise
between the opposite pretensions of the large and the small States, does not call for much discussion. If indeed it be
right, that among a people thoroughly incorporated into one nation, every district ought to have a PROPORTIONAL
share in the government, and that among independent and sovereign States, bound together by a simple league, the
parties, however unequal in size, ought to have an EQUAL share in the common councils, it does not appear to be
without some reason that in a compound republic, partaking both of the national and federal character, the
government ought to be founded on a mixture of the principles of proportional and equal representation. But it is
superfluous to try, by the standard of theory, a part of the Constitution which is allowed on all hands to be the result,
not of theory, but "of a spirit of amity, and that mutual deference and concession which the peculiarity of our political
situation rendered indispensable." A common government, with powers equal to its objects, is called for by the voice,
and still more loudly by the political situation, of America. A government founded on principles more consonant to
the wishes of the larger States, is not likely to be obtained from the smaller States. The only option, then, for the
former, lies between the proposed government and a government still more objectionable. Under this alternative, the
advice of prudence must be to embrace the lesser evil; and, instead of indulging a fruitless anticipation of the
possible mischiefs which may ensue, to contemplate rather the advantageous consequences which may qualify the
sacrifice.

In this spirit it may be remarked, that the equal vote allowed to each State is at once a constitutional recognition of
the portion of sovereignty remaining in the individual States, and an instrument for preserving that residuary
sovereignty. So far the equality ought to be no less acceptable to the large than to the small States; since they are
not less solicitous to guard, by every possible expedient, against an improper consolidation of the States into one
simple republic.

Another advantage accruing from this ingredient in the constitution of the Senate is, the additional impediment it
must prove against improper acts of legislation. No law or resolution can now be passed without the concurrence,
first, of a majority of the people, and then, of a majority of the States. It must be acknowledged that this


http://www.loc.gov/
http://thomas.loc.gov/home/thomas.php
http://thomas.loc.gov/home/histdox/fed_62.html#locshare/print
http://thomas.loc.gov/home/histdox/fed_62.html#locshare/subscribe
http://thomas.loc.gov/home/histdox/fed_62.html#locshare/share
http://thomas.loc.gov/home/histdox/fed_61.html
http://thomas.loc.gov/home/histdox/fed_63.html
http://thomas.loc.gov/home/histdox/fedpapers.html

complicated check on legislation may in some instances be injurious as well as beneficial; and that the peculiar
defense which it involves in favor of the smaller States, would be more rational, if any interests common to them,
and distinct from those of the other States, would otherwise be exposed to peculiar danger. But as the larger States
will always be able, by their power over the supplies, to defeat unreasonable exertions of this prerogative of the
lesser States, and as the faculty and excess of law-making seem to be the diseases to which our governments are
most liable, it is not impossible that this part of the Constitution may be more convenient in practice than it appears
to many in contemplation.

IV. The number of senators, and the duration of their appointment, come next to be considered. In order to form an
accurate judgment on both of these points, it will be proper to inquire into the purposes which are to be answered by
a senate; and in order to ascertain these, it will be necessary to review the inconveniences which a republic must
suffer from the want of such an institution.

First. It is @ misfortune incident to republican government, though in a less degree than to other governments, that
those who administer it may forget their obligations to their constituents, and prove unfaithful to their important
trust. In this point of view, a senate, as a second branch of the legislative assembly, distinct from, and dividing the
power with, a first, must be in all cases a salutary check on the government. It doubles the security to the people, by
requiring the concurrence of two distinct bodies in schemes of usurpation or perfidy, where the ambition or
corruption of one would otherwise be sufficient. This is a precaution founded on such clear principles, and now so
well understood in the United States, that it would be more than superfluous to enlarge on it. I will barely remark,
that as the improbability of sinister combinations will be in proportion to the dissimilarity in the genius of the two
bodies, it must be politic to distinguish them from each other by every circumstance which will consist with a due
harmony in all proper measures, and with the genuine principles of republican government.

Secondly. The necessity of a senate is not less indicated by the propensity of all single and humerous assemblies to
yield to the impulse of sudden and violent passions, and to be seduced by factious leaders into intemperate and
pernicious resolutions. Examples on this subject might be cited without number; and from proceedings within the
United States, as well as from the history of other nations. But a position that will not be contradicted, need not be
proved. All that need be remarked is, that a body which is to correct this infirmity ought itself to be free from it, and
consequently ought to be less numerous. It ought, moreover, to possess great firmness, and consequently ought to
hold its authority by a tenure of considerable duration.

Thirdly. Another defect to be supplied by a senate lies in a want of due acquaintance with the objects and principles
of legislation. It is not possible that an assembly of men called for the most part from pursuits of a private nature,
continued in appointment for a short time, and led by no permanent motive to devote the intervals of public
occupation to a study of the laws, the affairs, and the comprehensive interests of their country, should, if left wholly
to themselves, escape a variety of important errors in the exercise of their legislative trust. It may be affirmed, on
the best grounds, that no small share of the present embarrassments of America is to be charged on the blunders of
our governments; and that these have proceeded from the heads rather than the hearts of most of the authors of
them. What indeed are all the repealing, explaining, and amending laws, which fill and disgrace our voluminous
codes, but so many monuments of deficient wisdom; so many impeachments exhibited by each succeeding against
each preceding session; so many admonitions to the people, of the value of those aids which may be expected from
a well-constituted senate?

A good government implies two things: first, fidelity to the object of government, which is the happiness of the
people; secondly, a knowledge of the means by which that object can be best attained. Some governments are
deficient in both these qualities; most governments are deficient in the first. I scruple not to assert, that in American
governments too little attention has been paid to the last. The federal Constitution avoids this error; and what merits
particular notice, it provides for the last in a mode which increases the security for the first.

Fourthly. The mutability in the public councils arising from a rapid succession of new members, however qualified
they may be, points out, in the strongest manner, the necessity of some stable institution in the government. Every
new election in the States is found to change one half of the representatives. From this change of men must proceed
a change of opinions; and from a change of opinions, a change of measures. But a continual change even of good
measures is inconsistent with every rule of prudence and every prospect of success. The remark is verified in private
life, and becomes more just, as well as more important, in national transactions.

To trace the mischievous effects of a mutable government would fill a volume. I will hint a few only, each of which
will be perceived to be a source of innumerable others.

In the first place, it forfeits the respect and confidence of other nations, and all the advantages connected with
national character. An individual who is observed to be inconstant to his plans, or perhaps to carry on his affairs
without any plan at all, is marked at once, by all prudent people, as a speedy victim to his own unsteadiness and
folly. His more friendly neighbors may pity him, but all will decline to connect their fortunes with his; and not a few
will seize the opportunity of making their fortunes out of his. One nation is to another what one individual is to
another; with this melancholy distinction perhaps, that the former, with fewer of the benevolent emotions than the
latter, are under fewer restraints also from taking undue advantage from the indiscretions of each other. Every
nation, consequently, whose affairs betray a want of wisdom and stability, may calculate on every loss which can be
sustained from the more systematic policy of their wiser neighbors. But the best instruction on this subject is
unhappily conveyed to America by the example of her own situation. She finds that she is held in no respect by her
friends; that she is the derision of her enemies; and that she is a prey to every nation which has an interest in
speculating on her fluctuating councils and embarrassed affairs.



The internal effects of a mutable policy are still more calamitous. It poisons the blessing of liberty itself. It will be of
little avail to the people, that the laws are made by men of their own choice, if the laws be so voluminous that they
cannot be read, or so incoherent that they cannot be understood; if they be repealed or revised before they are
promulgated, or undergo such incessant changes that no man, who knows what the law is to-day, can guess what it
will be to-morrow. Law is defined to be a rule of action; but how can that be a rule, which is little known, and less
fixed?

Another effect of public instability is the unreasonable advantage it gives to the sagacious, the enterprising, and the
moneyed few over the industrious and uniformed mass of the people. Every new regulation concerning commerce or
revenue, or in any way affecting the value of the different species of property, presents a new harvest to those who
watch the change, and can trace its consequences; a harvest, reared not by themselves, but by the toils and cares of
the great body of their fellow-citizens. This is a state of things in which it may be said with some truth that laws are
made for the FEW, not for the MANY.

In another point of view, great injury results from an unstable government. The want of confidence in the public
councils damps every useful undertaking, the success and profit of which may depend on a continuance of existing
arrangements. What prudent merchant will hazard his fortunes in any new branch of commerce when he knows not
but that his plans may be rendered unlawful before they can be executed? What farmer or manufacturer will lay
himself out for the encouragement given to any particular cultivation or establishment, when he can have no
assurance that his preparatory labors and advances will not render him a victim to an inconstant government? In a
word, no great improvement or laudable enterprise can go forward which requires the auspices of a steady system of
national policy.

But the most deplorable effect of all is that diminution of attachment and reverence which steals into the hearts of
the people, towards a political system which betrays so many marks of infirmity, and disappoints so many of their
flattering hopes. No government, any more than an individual, will long be respected without being truly respectable;
nor be truly respectable, without possessing a certain portion of order and stability.

PUBLIUS.
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\iﬁ The Executive Department Further Considered
From the New York Packet
Alexander Haxilton Tuesday, March 18, 1788.

Author: Alexander Hamilton
To the People of the State of New York:

THERE is an idea, which is not without its advocates, that a vigorous Executive is inconsistent with the
genius of republican government. The enlightened well-wishers to this species of government must at least
hope that the supposition is destitute of foundation; since they can never admit its truth, without at the same
time admitting the condemnation of their own principles. Energy in the Executive is a leading character in the
definition of good government. It is essential to the protection of the community against foreign attacks; it is
not less essential to the steady administration of the laws; to the protection of property against those irregular
and high-handed combinations which sometimes interrupt the ordinary course of justice; to the security of
liberty against the enterprises and assaults of ambition, of faction, and of anarchy. Every man the least
conversant in Roman story, knows how often that republic was obliged to take refuge in the absolute power
of a single man, under the formidable title of Dictator, as well against the intrigues of ambitious individuals
who aspired to the tyranny, and the seditions of whole classes of the community whose conduct threatened
the existence of all government, as against the invasions of external enemies who menaced the conquest and
destruction of Rome.

There can be no need, however, to multiply arguments or examples on this head. A feeble Executive implies a
feeble execution of the government. A feeble execution is but another phrase for a bad execution; and a
government ill executed, whatever it may be in theory, must be, in practice, a bad government.

Taking it for granted, therefore, that all men of sense will agree in the necessity of an energetic Executive, it
will only remain to inquire, what are the ingredients which constitute this energy? How far can they be
combined with those other ingredients which constitute safety in the republican sense? And how far does this
combination characterize the plan which has been reported by the convention?

The ingredients which constitute energy in the Executive are, first, unity; secondly, duration; thirdly, an
adequate provision for its support; fourthly, competent powers.

The ingredients which constitute safety in the republican sense are, first, a due dependence on the people,
secondly, a due responsibility.

Those politicians and statesmen who have been the most celebrated for the soundness of their principles and
for the justice of their views, have declared in favor of a single Executive and a numerous legislature. They
have with great propriety, considered energy as the most necessary qualification of the former, and have
regarded this as most applicable to power in a single hand, while they have, with equal propriety, considered
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the latter as best adapted to deliberation and wisdom, and best calculated to conciliate the confidence of the
people and to secure their privileges and interests.

That unity is conducive to energy will not be disputed. Decision, activity, secrecy, and despatch will generally
characterize the proceedings of one man in a much more eminent degree than the proceedings of any greater
number; and in proportion as the number is increased, these qualities will be diminished.

This unity may be destroyed in two ways: either by vesting the power in two or more magistrates of equal
dignity and authority; or by vesting it ostensibly in one man, subject, in whole or in part, to the control and
co-operation of others, in the capacity of counsellors to him. Of the first, the two Consuls of Rome may serve
as an example; of the last, we shall find examples in the constitutions of several of the States. New York and
New Jersey, if I recollect right, are the only States which have intrusted the executive authority wholly to
single men. [1] Both these methods of destroying the unity of the Executive have their partisans; but the
votaries of an executive council are the most numerous. They are both liable, if not to equal, to similar
objections, and may in most lights be examined in conjunction.

The experience of other nations will afford little instruction on this head. As far, however, as it teaches any
thing, it teaches us not to be enamoured of plurality in the Executive. We have seen that the Achaeans, on an
experiment of two Praetors, were induced to abolish one. The Roman history records many instances of
mischiefs to the republic from the dissensions between the Consuls, and between the military Tribunes, who
were at times substituted for the Consuls. But it gives us no specimens of any peculiar advantages derived to
the state from the circumstance of the plurality of those magistrates. That the dissensions between them were
not more frequent or more fatal, is a matter of astonishment, until we advert to the singular position in which
the republic was almost continually placed, and to the prudent policy pointed out by the circumstances of the
state, and pursued by the Consuls, of making a division of the government between them. The patricians
engaged in a perpetual struggle with the plebeians for the preservation of their ancient authorities and
dignities; the Consuls, who were generally chosen out of the former body, were commonly united by the
personal interest they had in the defense of the privileges of their order. In addition to this motive of union,
after the arms of the republic had considerably expanded the bounds of its empire, it became an established
custom with the Consuls to divide the administration between themselves by lot one of them remaining at
Rome to govern the city and its environs, the other taking the command in the more distant provinces. This
expedient must, no doubt, have had great influence in preventing those collisions and rivalships which might
otherwise have embroiled the peace of the republic.

But quitting the dim light of historical research, attaching ourselves purely to the dictates of reason and good
sense, we shall discover much greater cause to reject than to approve the idea of plurality in the Executive,
under any modification whatever.

Wherever two or more persons are engaged in any common enterprise or pursuit, there is always danger of
difference of opinion. If it be a public trust or office, in which they are clothed with equal dignity and
authority, there is peculiar danger of personal emulation and even animosity. From either, and especially from
all these causes, the most bitter dissensions are apt to spring. Whenever these happen, they lessen the
respectability, weaken the authority, and distract the plans and operation of those whom they divide. If they
should unfortunately assail the supreme executive magistracy of a country, consisting of a plurality of
persons, they might impede or frustrate the most important measures of the government, in the most critical
emergencies of the state. And what is still worse, they might split the community into the most violent and
irreconcilable factions, adhering differently to the different individuals who composed the magistracy.

Men often oppose a thing, merely because they have had no agency in planning it, or because it may have
been planned by those whom they dislike. But if they have been consulted, and have happened to disapprove,
opposition then becomes, in their estimation, an indispensable duty of self-love. They seem to think
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themselves bound in honor, and by all the motives of personal infallibility, to defeat the success of what has
been resolved upon contrary to their sentiments. Men of upright, benevolent tempers have too many
opportunities of remarking, with horror, to what desperate lengths this disposition is sometimes carried, and
how often the great interests of society are sacrificed to the vanity, to the conceit, and to the obstinacy of
individuals, who have credit enough to make their passions and their caprices interesting to mankind. Perhaps
the question now before the public may, in its consequences, afford melancholy proofs of the effects of this
despicable frailty, or rather detestable vice, in the human character.

Upon the principles of a free government, inconveniences from the source just mentioned must necessarily be
submitted to in the formation of the legislature; but it is unnecessary, and therefore unwise, to introduce them
into the constitution of the Executive. It is here too that they may be most pernicious. In the legislature,
promptitude of decision is oftener an evil than a benefit. The differences of opinion, and the jarrings of parties
in that department of the government, though they may sometimes obstruct salutary plans, yet often promote
deliberation and circumspection, and serve to check excesses in the majority. When a resolution too is once
taken, the opposition must be at an end. That resolution is a law, and resistance to it punishable. But no
favorable circumstances palliate or atone for the disadvantages of dissension in the executive department.
Here, they are pure and unmixed. There is no point at which they cease to operate. They serve to embarrass
and weaken the execution of the plan or measure to which they relate, from the first step to the final
conclusion of it. They constantly counteract those qualities in the Executive which are the most necessary
ingredients in its composition, vigor and expedition, and this without any counterbalancing good. In the
conduct of war, in which the energy of the Executive is the bulwark of the national security, every thing
would be to be apprehended from its plurality.

It must be confessed that these observations apply with principal weight to the first case supposed that is, to a
plurality of magistrates of equal dignity and authority a scheme, the advocates for which are not likely to
form a numerous sect; but they apply, though not with equal, yet with considerable weight to the project of a
council, whose concurrence is made constitutionally necessary to the operations of the ostensible Executive.
An artful cabal in that council would be able to distract and to enervate the whole system of administration. If
no such cabal should exist, the mere diversity of views and opinions would alone be sufficient to tincture the
exercise of the executive authority with a spirit of habitual feebleness and dilatoriness.

But one of the weightiest objections to a plurality in the Executive, and which lies as much against the last as
the first plan, is, that it tends to conceal faults and destroy responsibility.

Responsibility is of two kinds to censure and to punishment. The first is the more important of the two,
especially in an elective office. Man, in public trust, will much oftener act in such a manner as to render him
unworthy of being any longer trusted, than in such a manner as to make him obnoxious to legal punishment.
But the multiplication of the Executive adds to the difficulty of detection in either case. It often becomes
impossible, amidst mutual accusations, to determine on whom the blame or the punishment of a pernicious
measure, or series of pernicious measures, ought really to fall. It is shifted from one to another with so much
dexterity, and under such plausible appearances, that the public opinion is left in suspense about the real
author. The circumstances which may have led to any national miscarriage or misfortune are sometimes so
complicated that, where there are a number of actors who may have had different degrees and kinds of
agency, though we may clearly see upon the whole that there has been mismanagement, yet it may be
impracticable to pronounce to whose account the evil which may have been incurred is truly chargeable.

I was overruled by my council. The council were so divided in their opinions that it was impossible to
obtain any better resolution on the point." These and similar pretexts are constantly at hand, whether true or
false. And who is there that will either take the trouble or incur the odium, of a strict scrutiny into the secret
springs of the transaction? Should there be found a citizen zealous enough to undertake the unpromising task,
if there happen to be collusion between the parties concerned, how easy it is to clothe the circumstances with



so much ambiguity, as to render it uncertain what was the precise conduct of any of those parties?

In the single instance in which the governor of this State is coupled with a council that is, in the appointment
to offices, we have seen the mischiefs of it in the view now under consideration. Scandalous appointments to
important offices have been made. Some cases, indeed, have been so flagrant that ALL. PARTIES have agreed
in the impropriety of the thing. When inquiry has been made, the blame has been laid by the governor on the
members of the council, who, on their part, have charged it upon his nomination; while the people remain
altogether at a loss to determine, by whose influence their interests have been committed to hands so
unqualified and so manifestly improper. In tenderness to individuals, I forbear to descend to particulars.

It is evident from these considerations, that the plurality of the Executive tends to deprive the people of the
two greatest securities they can have for the faithful exercise of any delegated power, first, the restraints of
public opinion, which lose their efficacy, as well on account of the division of the censure attendant on bad
measures among a number, as on account of the uncertainty on whom it ought to fall; and, secondly, the
opportunity of discovering with facility and clearness the misconduct of the persons they trust, in order either
to their removal from office or to their actual punishment in cases which admit of it.

In England, the king is a perpetual magistrate; and it is a maxim which has obtained for the sake of the public
peace, that he is unaccountable for his administration, and his person sacred. Nothing, therefore, can be wiser
in that kingdom, than to annex to the king a constitutional council, who may be responsible to the nation for
the advice they give. Without this, there would be no responsibility whatever in the executive department an
idea inadmissible in a free government. But even there the king is not bound by the resolutions of his council,
though they are answerable for the advice they give. He is the absolute master of his own conduct in the
exercise of his office, and may observe or disregard the counsel given to him at his sole discretion.

But in a republic, where every magistrate ought to be personally responsible for his behavior in office the
reason which in the British Constitution dictates the propriety of a council, not only ceases to apply, but turns
against the institution. In the monarchy of Great Britain, it furnishes a substitute for the prohibited
responsibility of the chief magistrate, which serves in some degree as a hostage to the national justice for his
good behavior. In the American republic, it would serve to destroy, or would greatly diminish, the intended
and necessary responsibility of the Chief Magistrate himself.

The idea of a council to the Executive, which has so generally obtained in the State constitutions, has been
derived from that maxim of republican jealousy which considers power as safer in the hands of a number of
men than of a single man. If the maxim should be admitted to be applicable to the case, I should contend that
the advantage on that side would not counterbalance the numerous disadvantages on the opposite side. But |
do not think the rule at all applicable to the executive power. I clearly concur in opinion, in this particular,
with a writer whom the celebrated Junius pronounces to be " deep, solid, and ingenious," that ~" the executive
power is more easily confined when it is ONE" [2]; that it is far more safe there should be a single object for
the jealousy and watchfulness of the people; and, in a word, that all multiplication of the Executive is rather
dangerous than friendly to liberty.

A little consideration will satisfy us, that the species of security sought for in the multiplication of the
Executive, is unattainable. Numbers must be so great as to render combination difficult, or they are rather a
source of danger than of security. The united credit and influence of several individuals must be more
formidable to liberty, than the credit and influence of either of them separately. When power, therefore, is
placed in the hands of so small a number of men, as to admit of their interests and views being easily
combined in a common enterprise, by an artful leader, it becomes more liable to abuse, and more dangerous
when abused, than if it be lodged in the hands of one man; who, from the very circumstance of his being
alone, will be more narrowly watched and more readily suspected, and who cannot unite so great a mass of
influence as when he is associated with others. The Decemvirs of Rome, whose name denotes their number
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[3], were more to be dreaded in their usurpation than any ONE of them would have been. No person would
think of proposing an Executive much more numerous than that body; from six to a dozen have been
suggested for the number of the council. The extreme of these numbers, is not too great for an easy
combination; and from such a combination America would have more to fear, than from the ambition of any
single individual. A council to a magistrate, who is himself responsible for what he does, are generally
nothing better than a clog upon his good intentions, are often the instruments and accomplices of his bad and
are almost always a cloak to his faults.

I forbear to dwell upon the subject of expense; though it be evident that if the council should be numerous
enough to answer the principal end aimed at by the institution, the salaries of the members, who must be
drawn from their homes to reside at the seat of government, would form an item in the catalogue of public
expenditures too serious to be incurred for an object of equivocal utility. I will only add that, prior to the
appearance of the Constitution, I rarely met with an intelligent man from any of the States, who did not
admit, as the result of experience, that the UNITY of the executive of this State was one of the best of the
distinguishing features of our constitution.

PUBLIUS.

1. New York has no council except for the single purpose of appointing to offices; New Jersey has a council
whom the governor may consult. But I think, from the terms of the constitution, their resolutions do not bind
him.

2. De Lolme.

3. Ten.
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The Judiciary Department
From McLEAN'S Edition, New York.

Author: Alexander Hamilton
To the People of the State of New York:
WE PROCEED now to an examination of the judiciary department of the proposed government.

In unfolding the defects of the existing Confederation, the utility and necessity of a federal judicature have been
clearly pointed out. It is the less necessary to recapitulate the considerations there urged, as the propriety of the
institution in the abstract is not disputed; the only questions which have been raised being relative to the manner of
constituting it, and to its extent. To these points, therefore, our observations shall be confined.

The manner of constituting it seems to embrace these several objects: 1st. The mode of appointing the judges. 2d.
The tenure by which they are to hold their places. 3d. The partition of the judiciary authority between different
courts, and their relations to each other.

First. As to the mode of appointing the judges; this is the same with that of appointing the officers of the Union in
general, and has been so fully discussed in the two last humbers, that nothing can be said here which would not be
useless repetition.

Second. As to the tenure by which the judges are to hold their places; this chiefly concerns their duration in office;
the provisions for their support; the precautions for their responsibility.

According to the plan of the convention, all judges who may be appointed by the United States are to hold their
offices DURING GOOD BEHAVIOR; which is conformable to the most approved of the State constitutions and among
the rest, to that of this State. Its propriety having been drawn into question by the adversaries of that plan, is no
light symptom of the rage for objection, which disorders their imaginations and judgments. The standard of good
behavior for the continuance in office of the judicial magistracy, is certainly one of the most valuable of the modern
improvements in the practice of government. In a monarchy it is an excellent barrier to the despotism of the prince;
in a republic it is a no less excellent barrier to the encroachments and oppressions of the representative body. And it
is the best expedient which can be devised in any government, to secure a steady, upright, and impartial
administration of the laws.

Whoever attentively considers the different departments of power must perceive, that, in a government in which
they are separated from each other, the judiciary, from the nature of its functions, will always be the least dangerous
to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them. The Executive
not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse,
but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the
contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of
the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but
merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its
judgments.

This simple view of the matter suggests several important consequences. It proves incontestably, that the judiciary is
beyond comparison the weakest of the three departments of power [1] ; that it can never attack with success either
of the other two; and that all possible care is requisite to enable it to defend itself against their attacks. It equally
proves, that though individual oppression may now and then proceed from the courts of justice, the general liberty of
the people can never be endangered from that quarter; I mean so long as the judiciary remains truly distinct from
both the legislature and the Executive. For I agree, that "there is no liberty, if the power of judging be not separated
from the legislative and executive powers." [2] And it proves, in the last place, that as liberty can have nothing to
fear from the judiciary alone, but would have every thing to fear from its union with either of the other departments;
that as all the effects of such a union must ensue from a dependence of the former on the latter, notwithstanding a
nominal and apparent separation; that as, from the natural feebleness of the judiciary, it is in continual jeopardy of
being overpowered, awed, or influenced by its co-ordinate branches; and that as nothing can contribute so much to
its firmness and independence as permanency in office, this quality may therefore be justly regarded as an
indispensable ingredient in its constitution, and, in a great measure, as the citadel of the public justice and the public
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security.

The complete independence of the courts of justice is peculiarly essential in a limited Constitution. By a limited
Constitution, I understand one which contains certain specified exceptions to the legislative authority; such, for
instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and the like. Limitations of this kind can be
preserved in practice no other way than through the medium of courts of justice, whose duty it must be to declare all
acts contrary to the manifest tenor of the Constitution void. Without this, all the reservations of particular rights or
privileges would amount to nothing.

Some perplexity respecting the rights of the courts to pronounce legislative acts void, because contrary to the
Constitution, has arisen from an imagination that the doctrine would imply a superiority of the judiciary to the
legislative power. It is urged that the authority which can declare the acts of another void, must necessarily be
superior to the one whose acts may be declared void. As this doctrine is of great importance in all the American
constitutions, a brief discussion of the ground on which it rests cannot be unacceptable.

There is no position which depends on clearer principles, than that every act of a delegated authority, contrary to the
tenor of the commission under which it is exercised, is void. No legislative act, therefore, contrary to the
Constitution, can be valid. To deny this, would be to affirm, that the deputy is greater than his principal; that the
servant is above his master; that the representatives of the people are superior to the people themselves; that men
acting by virtue of powers, may do not only what their powers do not authorize, but what they forbid.

If it be said that the legislative body are themselves the constitutional judges of their own powers, and that the
construction they put upon them is conclusive upon the other departments, it may be answered, that this cannot be
the natural presumption, where it is not to be collected from any particular provisions in the Constitution. It is not
otherwise to be supposed, that the Constitution could intend to enable the representatives of the people to substitute
their WILL to that of their constituents. It is far more rational to suppose, that the courts were designed to be an
intermediate body between the people and the legislature, in order, among other things, to keep the latter within the
limits assigned to their authority. The interpretation of the laws is the proper and peculiar province of the courts. A
constitution is, in fact, and must be regarded by the judges, as a fundamental law. It therefore belongs to them to
ascertain its meaning, as well as the meaning of any particular act proceeding from the legislative body. If there
should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity
ought, of course, to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the
intention of the people to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the legislative power. It only supposes
that the power of the people is superior to both; and that where the will of the legislature, declared in its statutes,
stands in opposition to that of the people, declared in the Constitution, the judges ought to be governed by the latter
rather than the former. They ought to regulate their decisions by the fundamental laws, rather than by those which
are not fundamental.

This exercise of judicial discretion, in determining between two contradictory laws, is exemplified in a familiar
instance. It not uncommonly happens, that there are two statutes existing at one time, clashing in whole or in part
with each other, and neither of them containing any repealing clause or expression. In such a case, it is the province
of the courts to liquidate and fix their meaning and operation. So far as they can, by any fair construction, be
reconciled to each other, reason and law conspire to dictate that this should be done; where this is impracticable, it
becomes a matter of necessity to give effect to one, in exclusion of the other. The rule which has obtained in the
courts for determining their relative validity is, that the last in order of time shall be preferred to the first. But this is
a mere rule of construction, not derived from any positive law, but from the nature and reason of the thing. It is a
rule not enjoined upon the courts by legislative provision, but adopted by themselves, as consonant to truth and
propriety, for the direction of their conduct as interpreters of the law. They thought it reasonable, that between the
interfering acts of an EQUAL authority, that which was the last indication of its will should have the preference.

But in regard to the interfering acts of a superior and subordinate authority, of an original and derivative power, the
nature and reason of the thing indicate the converse of that rule as proper to be followed. They teach us that the
prior act of a superior ought to be preferred to the subsequent act of an inferior and subordinate authority; and that
accordingly, whenever a particular statute contravenes the Constitution, it will be the duty of the judicial tribunals to
adhere to the latter and disregard the former.

It can be of no weight to say that the courts, on the pretense of a repugnancy, may substitute their own pleasure to
the constitutional intentions of the legislature. This might as well happen in the case of two contradictory statutes; or
it might as well happen in every adjudication upon any single statute. The courts must declare the sense of the law;
and if they should be disposed to exercise WILL instead of JUDGMENT, the consequence would equally be the
substitution of their pleasure to that of the legislative body. The observation, if it prove any thing, would prove that
there ought to be no judges distinct from that body.

If, then, the courts of justice are to be considered as the bulwarks of a limited Constitution against legislative
encroachments, this consideration will afford a strong argument for the permanent tenure of judicial offices, since
nothing will contribute so much as this to that independent spirit in the judges which must be essential to the faithful
performance of so arduous a duty.

This independence of the judges is equally requisite to guard the Constitution and the rights of individuals from the
effects of those ill humors, which the arts of designing men, or the influence of particular conjunctures, sometimes



disseminate among the people themselves, and which, though they speedily give place to better information, and
more deliberate reflection, have a tendency, in the meantime, to occasion dangerous innovations in the government,
and serious oppressions of the minor party in the community. Though I trust the friends of the proposed Constitution
will never concur with its enemies, [3] in questioning that fundamental principle of republican government, which
admits the right of the people to alter or abolish the established Constitution, whenever they find it inconsistent with
their happiness, yet it is not to be inferred from this principle, that the representatives of the people, whenever a
momentary inclination happens to lay hold of a majority of their constituents, incompatible with the provisions in the
existing Constitution, would, on that account, be justifiable in a violation of those provisions; or that the courts would
be under a greater obligation to connive at infractions in this shape, than when they had proceeded wholly from the
cabals of the representative body. Until the people have, by some solemn and authoritative act, annulled or changed
the established form, it is binding upon themselves collectively, as well as individually; and no presumption, or even
knowledge, of their sentiments, can warrant their representatives in a departure from it, prior to such an act. But it
is easy to see, that it would require an uncommon portion of fortitude in the judges to do their duty as faithful
guardians of the Constitution, where legislative invasions of it had been instigated by the major voice of the
community.

But it is not with a view to infractions of the Constitution only, that the independence of the judges may be an
essential safeguard against the effects of occasional ill humors in the society. These sometimes extend no farther
than to the injury of the private rights of particular classes of citizens, by unjust and partial laws. Here also the
firmness of the judicial magistracy is of vast importance in mitigating the severity and confining the operation of such
laws. It not only serves to moderate the immediate mischiefs of those which may have been passed, but it operates
as a check upon the legislative body in passing them; who, perceiving that obstacles to the success of iniquitous
intention are to be expected from the scruples of the courts, are in a manner compelled, by the very motives of the
injustice they meditate, to qualify their attempts. This is a circumstance calculated to have more influence upon the
character of our governments, than but few may be aware of. The benefits of the integrity and moderation of the
judiciary have already been felt in more States than one; and though they may have displeased those whose sinister
expectations they may have disappointed, they must have commanded the esteem and applause of all the virtuous
and disinterested. Considerate men, of every description, ought to prize whatever will tend to beget or fortify that
temper in the courts: as no man can be sure that he may not be to-morrow the victim of a spirit of injustice, by
which he may be a gainer to-day. And every man must now feel, that the inevitable tendency of such a spirit is to
sap the foundations of public and private confidence, and to introduce in its stead universal distrust and distress.

That inflexible and uniform adherence to the rights of the Constitution, and of individuals, which we perceive to be
indispensable in the courts of justice, can certainly not be expected from judges who hold their offices by a
temporary commission. Periodical appointments, however regulated, or by whomsoever made, would, in some way
or other, be fatal to their necessary independence. If the power of making them was committed either to the
Executive or legislature, there would be danger of an improper complaisance to the branch which possessed it; if to
both, there would be an unwillingness to hazard the displeasure of either; if to the people, or to persons chosen by
them for the special purpose, there would be too great a disposition to consult popularity, to justify a reliance that
nothing would be consulted but the Constitution and the laws.

There is yet a further and a weightier reason for the permanency of the judicial offices, which is deducible from the
nature of the qualifications they require. It has been frequently remarked, with great propriety, that a voluminous
code of laws is one of the inconveniences necessarily connected with the advantages of a free government. To avoid
an arbitrary discretion in the courts, it is indispensable that they should be bound down by strict rules and
precedents, which serve to define and point out their duty in every particular case that comes before them; and it
will readily be conceived from the variety of controversies which grow out of the folly and wickedness of mankind,
that the records of those precedents must unavoidably swell to a very considerable bulk, and must demand long and
laborious study to acquire a competent knowledge of them. Hence it is, that there can be but few men in the society
who will have sufficient skill in the laws to qualify them for the stations of judges. And making the proper deductions
for the ordinary depravity of human nature, the number must be still smaller of those who unite the requisite
integrity with the requisite knowledge. These considerations apprise us, that the government can have no great
option between fit character; and that a temporary duration in office, which would naturally discourage such
characters from quitting a lucrative line of practice to accept a seat on the bench, would have a tendency to throw
the administration of justice into hands less able, and less well qualified, to conduct it with utility and dignity. In the
present circumstances of this country, and in those in which it is likely to be for a long time to come, the
disadvantages on this score would be greater than they may at first sight appear; but it must be confessed, that
they are far inferior to those which present themselves under the other aspects of the subject.

Upon the whole, there can be no room to doubt that the convention acted wisely in copying from the models of those
constitutions which have established GOOD BEHAVIOR as the tenure of their judicial offices, in point of duration; and
that so far from being blamable on this account, their plan would have been inexcusably defective, if it had wanted
this important feature of good government. The experience of Great Britain affords an illustrious comment on the
excellence of the institution.

PUBLIUS.

1. The celebrated Montesquieu, speaking of them, says: "Of the three powers above mentioned, the judiciary is next
to nothing." "Spirit of Laws." vol. i., page 186.
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