Sale Of GOOdS

The law governing the sale of goods was at one time included in ¢ hapter V11 of the C A
2 - law relati o | KL : = Lontracet g
led and the law relating to the sales of goods is now a separate Act, the Sale of ¢ ct, 1872,
KR y the Sale o

. e TEDCA
is was repe 3 ! .
b as adopted by Pakistan in August 1947,

: oods A
1930, which W io0ods Act,

Definitions

2 PER ~ortal ices ar yted are Are certal .
& fodien crade, certain prices are quoted and there are certain terms which are used in this respect

Some of these terms are:

Loco Price
[t indicates the price of the goods lying in the seller’s warchouse.

Free alongside Ship (FAS) Price

s " - o (penses 1 o O s A Ja LS d X y .
This includes all the expense till the goods reach alongside the ship. Expenses such as packing charges,
transport charges to port, export duty and dock charges are added to the manufacturer’s price to arrive at

the FAS Price.

Free on Board Price (FOB)

This includes all expenses incurred till the goods are loaded on board the ship. By adding loading charges
to the FAS price, we get the FOB price.

Cost and Freight Price (C&F)
This includes all expenses incurred in the despatch of goods till the payment of freight.

Cost, Insurance and Freight Price (CIF)
This includes all expenses incurred till the payment of insurance premium.

Franco Price
This includes all the possible expenses incurred till the goods reach the warchouse of the importer. It
includes free delivery to the buyer’s warehouse.

Ex-Ship Contract
This includes all the expenses incurred till the arrival of the goods at the port of destination.

Formation of the Contract

Kinds of Contract of Sale

A contract of sale of goods is a contract in accordance wi
transfer the property in goods to the buyer for a price. The

A contract of sale is of two kinds:
(@) Sale;and

(b) Agreement to sell.

th which the seller either transfers or agrees ©©
payment of price is very important.
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These two contracts are differentiated as under:
Sale k- e it B Agreement to Sell [

- (i) Where the transfer of property in goods is t

take place at some future date, or is subject ¢,

the fulfillment of certain conditions, the

contract of sale is known as agreement to geff
(ii) If the buyer fails to accept and pay for o,
goods the seller can only sue for damages.

(iii) If the goods are destroyed, unless otherwise
agreed, the loss would fall on the seller.

S——

(i) If the property in goods passes from the seller
to a buyer as soon as a contract of sale is made,
such a contract of sale shall be called a sale.

(ii) Ifthe buyer fails to pay for the goods, the seller
may sue for the price.

(iii) If the goods are destroyed, the loss would fall
on the buyer, although the goods may have

never come into his possession.
(iv) If the seller commits a breach, the buyer has (iv) If the seller commits a bw’lch, the buyer has
only a personal remedy against the seller, ie. ;

not only a personal remedy against the seller,
claim for damages.

but he can also recover the goods as owner,
even from the third parties.

Distinction between Hire Purchase Contract and Deferred Payment Sale
A contract of hire purchase is distinguished from a deferred payment sale as under:

Deferred Payment Sale

Hire Purchase Contract

Itis an agreement for the bailment of goods under Under deferred payment sale contract, a person

which the bailee may buy the goods and become
the owner of the sale if certain conditions are

fulfilled. '
The property in goods does not pass to the hirer

buys goods which are to be paid for by instalment
and the property in goods passes to the buyer when
the contract is made and this procedure has,
therefore, no right to return the goods as is the case
where a hirer breaches contract.

until all the conditions contained in the agreement
have been duly fulfilled.

Distinction between Barter and Sale
Barter is the exchange of goods for other goods, whereas sale is t!m@hangc of goods for money or for

instruments of credit representing money.

Formalities of the Contract ,
In a contract of sale, there is a seller who gives his goods and a |
Therefore, the seller means a person who sells or agrees to sell the goc
buys or agrees to buy goods. The conditions of a formality contract
also applicable to the contract of sale which may be made in wri
writing and partly by word of mouth, It may also be implied fro;
absolute and conditional.

Goods—the Subject Matter of Contract
The term ‘goods’ is the subject matter of a contract of sale, Go,

other than actionable claims and money. Some examples of

Examples of actionable claims are cheques, bills of exchange, Aus

a price for the same.

a person who
ious chaprer are
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There are two Lypes of goods—specific or future specific,

YAl i o [
Cloods whic Jy are specific are identified and agreed upon at the time a contract of sale is made.

Future goods means oods to be manufactured or acquired or produced by the seller after making
contract ol sale,

Price

Price has been defined as “the money consideration for a sale of goods’. Generally, in a contract of sale
the price is fixed by the contract. However, in certain situations, it is left to be ﬁxed"m an agreed manner
or may be determined from the dealings between the parties, In a situation, where the price cannot be

determined, the buyer must pay a reasonable price. In case the price is to be determined or fixed by a third
party, the agreement becomes void if the third party does not make such valuation.

Conditions and Warranties

Doctrine of Caveat Emptor

Caveat Emptor is a Latin maxim which literally means that it is the duty of the buyer to be on his guard
and examine the p,unds and ascertain their qu:tlily, fitness, etc. The seller is not bound to disclose the
quality or fitness. The buyer must satisfy himself that the goods which he purchases are of the quality
which he requires, or, if he is buying them for a particular purpose, they are fit for that purpose. The
presumption of the rule is that the buyer relies on his own skill and judgment when he makes a purchase.

The exceptions to this general rule are as under:

(1) If the goods are bought by description from a seller who deals in such class of goods, there is an
implied condition that the goods |

¥

known to the seller and the buyer
to supply such goods, there is
e intended purpose.

(©) ied warranty @ _ for a particular purpose may be annexed

[

A th.'lfd paIty.
rticular purpose may be annexed

, the breach of which gives rise

ach of which gives rise
udiated. When a
ny condition

8
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Conditions in a Sale of Goods I PR 41
e conditions and warranties need not be expresse .
cans that these conditions ‘ | ut are unders,

['he word ‘implied’ m T el .
\ Jlicable to the contract. In a contract of sale, unless a different Intention
l « ppcal'g

to be present and are ap
there is:

(a)  An implied condition on the part of seller that he has a right to sell the goods.

(b) An implied warranty that the buyer shall have and enjoy quict possession of the goods,

impli ranty that the s shall be free from sclare J
() An lllll)l{tii w;upml) that the goods sh any undeclared Charg¢ oy Cncumbmnq ]
favour of any third party.
(d) An implied condition that where the goods have been sold by description, they will COrtespong

with the description and if the sale is by sample as well as by description, they shall correspong
the description as well as the sample, to

() An implied condition that the goods shall be fit for particular purpose if the buyer makes it knowy,
to the seller the purpose for which the goods are required and his dependence on seller’s judgmen,
and prudence. : ;

(f)  Where goods are bought by description, and without examination, there is an implied Warranty
that the goods shall be of merchantable quality. The goods must be, as is generally said, GMQ, j ¢
Good Merchantable Quality. =

(g) An implied warranty or condition as to quality or fitness for a particular purpose may be annexed
by the usage of trade.

(h) Inthe case ofa contract for sale by sample there is an implied condition that the bulk shall correspond
with the sample in quality, that the buyer shall have a reasonable opportunity of comparing the
bulk with the sample, and that the goods shall be free from any defect rendering them un
merchantable which would not be apparent on reasonable examination of the sample.

Effects of the Contract

Transfer of Property
Property must be distinguished from possession. A buyer may purchase the goods but leave them with
the seller for the time being, In such a case the property in goods has been transferred to him but not the
possession. The transfer of property in goods from the seller to the buyer is subject to the following
principles: ' i
(a) Where there is a contract for the sale of unascertained goods, no prope
the buyer unless and until the goods are ascertained.

erty in goods is transferred o

(b) Where there is an unconditional contract for the sale of specific
property in goods passes to the buyer when the contract is made,
the price or the time of delivery of the goods, or both, be postpo

() Where there is an unconditional contract for the sale of specific g
something to the goods for the purpose of putting them into a del
not pass until such thing is done and the buyer has notice thereo

(d) Where there is a contract for the sale of specific goods in a d
to weigh or measure or test the goods for the purpose of a
pass until the same is done and the buyer has notice thereof.
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CHAPTER 3 Sale of Good

1 When there is a contract for the sale ;

(@ | e of unase ertained or future goods |
in chem passes an o the lmyt'l when the Hnml £ | poods by des fpuon, the praperty
‘ ‘ A5 oF that descrip '

ok S . ‘ pron and in a deliverable state are
um““‘»‘“‘»‘ nally |l |l|n|nmu d o the contract, i have been delivered s e

apsmiission 1o the buyer wi oyl i g e o M
“M"| s Yt I‘fv“l“"“ reserving the right of disposal, When the good el - :“'
ailway o ny oras ‘ ' . " ! s R ARV o
a rallw y pany o Hpping company for carriage o the buyer and p
(aken in the name of the buy yer and the R/R or B/L has been

er, the seller does not reser K ' 14
the R/R or the B/L in his own name, he reserves [h::.ti;w the right of disposal. But should he take

ht of disposal,

Uhen the goods are delivere .

& ¥ (lh | l(hV(l“d to the buyer on approval or on sale or return, the property therein
yasses to the buyer wher signifies his annr p . g

Y + he signifies his approval or acceptance to the seller; or when a time has

l'\t‘(‘l\ lix v(l 'ill‘ tll(‘ rerurn ‘)t‘ ‘h.(‘ Y S 10 SUCh ne h‘s
[ v hl“)(i- ) thll an ll\c (‘Xpild(i 8 i if
l)(:( n ll)(( Ll. lll( non ll‘(‘ (‘XPII‘J(I()I\ ()1 d lC.lh()l\;ll)l(‘ [il“c ‘ l* s ‘ 1

Transfer of Title of Goods

When a buyer purchases goods, does he get a good title to them, i.¢. does he become the real ¢ This
question is best answered by the legal maxim, ‘Nemo dat quod nor habet', i.¢. no one can give ;:;”“c‘:'_ h\:h
has not got. The general rule is that nobody can sell goods and give goo,dlt'l.tlc to them ugnlcs; h‘l‘:{ 3 \f'c
the real owner of the goods and has good title to them or is the agent of the person havin :m(;“:':;c :)
them. Section 27 of the Sale of Goods Act lays down that where goods are sold by a pcrs%)r% who is not

owner thereof and who does not sell them under the authority or with the consent of the owner, the buyer
' ‘ »
acquires no better title to the goods than the seller had.

If the ‘y,(mds are wrnngfplly sold by a seller to a buyer, the real owner of the goods can compel the buyer
to transfer them to him, The following are certain recognised exceptions to this general rule:

(a) Estoppel

The sale by mere possessor under certain circumstances in which the real owner is precluded from
denying the seller’s authority to sell them, confers good title.

For example: where a real owner may have given the buyer 1o understand that he can buy the
goods.

(b) Sale by a Mercantile Agent
The sale of goods by a mercantile agent, in possession of the goods or of a document of tide to the

goods, when acting in the ordinary course of business of a mercantile agent and with the consent of
the owner, shall pass valid title, provided the buyer acts in good faith and does not know at the time

of contract the seller’s want of authority. -
(c) Sale by one of Joint Owners

Where one of several joint owners of goods has t
co-owners, the property in goods is transferred to any:
ingoodfalthmdhunotatthctimeofthccon

(d) Sale by Person under Voidable Contract

avoided onzhegzoundof isrepresentati
good title to the buyer, provided ( the con
(ii) the buyer has no knowledge of the
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(e) Seller in Possession after Sale

: d, o : cuments or of ¢
Where a person, having sold goods continues or is in possession of the do SR (l;f title p the
goods, resells them to a third party, he confers a valid title to the buyer provided the buye, s,

good faith and without notice of the previous sale.

() Buyer in Possession of Goods

e A ocC g
Similarly, a buyer of his mercantile agent obtaining possession of goods o; d l;_[mjms of title 5
them under an agreement of sale and with the consent of the seller n;a?/t}fon der a:}ll 1d title ¢ 800
or documents of title thereto to a third party receiving them in good faith and without notjce ofthis

circumstance.

Document to Title of Goods _ "
Certain documents are used as proof of the possession of good and of the right to dispose of them, Thty

stand in place of goods which may be sold simply by transferring to a buyer for the value of documerlts of
title. These documents are known as documents of title to goods. They may be transferred cjghe, by
delivery alone or by endorsement and delivery. The examples in this respect are a bill of lading, faily
receipts, dock warrant, warehouse, keeper’s certificate and wharfinger’s certificate.

Performance of the Contract

A contract of sale is said to be performed when each party to it fulfils his promise or does his duty, Tt
the duty of the seller to deliver the goods, and of the buyer to accept and pay them in accordance with the
terms of the contract of sale. Unless otherwise agreed, delivery of the goods and payment of the price are

concurrent conditions, i.e. they must take place at the same time.

Buyer’s Rights (or Seller’s Duties) ‘

The most important duty of the seller is to deliver the goods to the buyer
contract of sale. Delivery simply means voluntary transfer of possession |
Delivery of goods sold may be made by doing anything which the parties a
or which has the effect of putting the goods in the possession of the buyer

rding to the terms of the
‘one person to another.
be treated as delivery
of his representatives.

(a) Part Delivery j
Adelivery of part of goods, in progress of the delivery of the whole, ame cffect for the purpose
of passing the property in such goods as a delivery of the whole; but a of part of the goods, with an
intention of severing it from the whole, does not operate as a delivery emainder.

(b) Time of Delivery

In the absence of any express contract, the seller of goods is not
applies for delivery. Where under the contract of sale the seller is
time for sending hem is fixed, the seller is bound to send ther
delvery by the buyer and the tender of delivery by the scller mus
goods are delivered Q&W hue has not previously

iver them until the buyer
200ds to the buyer but no
time. The demand for
e ho ur. WhCIC

:
a1ning

them unless and ungil k
whether they are in co;

(¢) Place of
Whether it is

a question depend

Apart from any
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S.’llc‘ &ll]d t.’,()()d.\' '.lgl'CC(l o l)l‘ S()i(l are to h(. (lL‘liVCr( l l
4 At the

agreement to sell or, if not then in existence, at the pla ‘Nnc" at which they are at the time of the
" aCe at w

ey 1ich they are manufactured or produced,
(d) Delivery to Carrier
When it is agreed that the seller shall send che
for the purpose of transmission to the buyer or
prima facie deemed to be a delivery of the goods
the seller shall make such contract with the carrie

10 . . . 1 :
g_{, l(.)d.s to the buyer, the delivery of the goods 1o a carrier
delivery of the g Y

lvluy of the goods to a wharfinger for safe custody is
to the T 55 i i

the buyer, Unless otherwise authorised by the buyer,

of the buyer as may be reasonable having regard r of wharfinger (an owner or keeper of a wharf) on behalf
g regard to the nature of the goods and the other circumstances of

the case. If the seller omits to do s -
e AP Sy?::dnzhc gOdes are lost or damaged in course of transit or whilst in the
« : ) ay refuse to treat the delive i
s e ery to the carrier or wharfinger as a
ddwf_ |y"to l}:ma‘.clllf or may bold the seller responsible for damages. Unless otherwise agreed, in (25% of any
sea transit, llfL ;(_, ?rllx11u;Flg1vc reasonable notice to the buyer for enabling him to insure the goods dur'mlg
sea voyage. If the seller fails to do so, he may be held liable for the risk during such transit.
Seller’s Rights (or Buyer’s Duties)

The buyer must accept the goods delivered to him at the proper place and at a reasonable hour and pay

for.thcm in accordance with the terms of the contract. Unless otherwise agreed, he must apply for the
delivery of the goods at the reasonable hour.

(a) Delivery of Wrong Quantity

(i)
Where the seller delivers to the buyer a quantity of goods less than he contracted to sell, the buyer may
reject them; but if the buyer accepts the goods so delivered, he shall pay for them at d;q CORract rate.
Again, where the seller delivers to the buyer a quantity of goods larger than he contracted t‘c:‘c;df, thé‘l')uyet
may accept the goods included in the contract and reject the rest or he may reject the Whete! I thé'buyer

accepts the whole of the goods, so delivered, he shall pay for them at the contract rate.
i ol sgsovoid  {d)

(b) Delivery of Goods of Wrong Description boog o

Where the seller delivers to the buyer the goods he contracted to sell mikéd:with goods of a different
description not included in the contract, the buyer may accept the goods which are in accordance with the
contract and reject the rest, or may reject the whole. The above provisions are subject to any usage of trade,
special agreement or course of delivery between the parties. -

(c) Neglect or Refusal of Delivery

Where the seller is ready and willing to deliver the goods d request the buyer to take delivery and the
buyer does not, within a reasonable time after such request, take delivery of the goods, he is liable to the

seller for any loss occasioned by his neglect or refusal to elivery, and also for a reasonable charge for

the care and custody of the goods.

(d) Acceptance of Goods
The buyer is deemed to have accepted the goods A

(i) when he intimates to the seller that he has 2

(ii) when the goods have been dehveredm h
inconsistent with the ownership of the seller;

(iii) when, after the lapse of a reasonable tirr
he has rejected them.

relation to them which is

nating to the seller that
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Rights of Unpaid Seller against the Goods
The seller of the goods is deemed to be an unpaid seller:
dered; or

(i) when the whole of price has not been paid or ten
een received and is dishonoured.
the unpaid seller of goods has ,

(i) when a bill of exchange, cheque, etc. has b

Even though the property in goods may have passed to the buyer,
following rights against the goods:

(a) Unpaid Seller’s Lien : ;

The unpaid seller of goods, who is in possession of them, is entitled to retain possession of them yj
payment or tender of the price. This is known as seller’s lien. The unpaid seller is entitled to retain

goods in the following cases:
(j) Where the goods have been sold without any stipulation as to credit;
of credit has expired;

(i) Where the goods have been sold on credit, but the term

(iii) Where the buyer becomes insolvent.

The unpaid seller of goods loses his lien thereon:
(i) When he delivers the goods to a carrier or other bailee for the purpose of transmission by the buye

without reserving the right of disposal of the goods;
(i) When the buyer or his agent lawfully obtains possession of the goods;

(iii) When the seller waives his lien.

(b) Stoppage in Transit
When the bu'ycr of goods becomes insolvent, the unpaid seller who has parted with the possession of the
lgood,s ht;;hc right of sto;}ping them (;n transit; that is to say, he may resume possession of the goods as
ong as they are in course of transit, and may retain them until payment of the price. The right of
may be exercised cither by taking actual ion of th ivi i s
AR o c hecly sk .onposmthe it e goods or by giving notice of this claim to the
The unpaid seller’s right of lien or stoppage in transit is not
. t affected by any sal ther dispositi
£ y any sale or other disposition of
§ go:d; m :e buyer m;y l;avc made unless the seller has assented thereto. But if the seller issues 2
inmsood ~Prbr goods to the buyer and he transfers the nent to a person who takes the document
r consideration by way of sale, the unpaid seller’s right of li i iti
lost. Bmiftheuans&rofdowmentsoftidaisbywayof‘ e stopp:?gcmtransms
N i b s it <= <+ s gt of

(c)Right of Resale "
%hmmﬁpﬂnbabkmorwhgcﬁ . N
::npmml?mmwmm‘b“”m&k' : ng:}ﬁ: e
original buyer damages for any loss occasioned by gl
entitled to any profit which may occur on resale. If such nz:bc
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CHAPTER 3  Sale of Goods 43
Sale by Auction
In the case of a sale by auction:

(2) Where the goods are put up for sale in lots, each lot is prima facie

» deemed to be the subject of a
separate contract of sale.

(b) The sale is complete when the auctioneer announces its completion by the fall of the hammer or in
other customary manner; and until such announcement is made, any bidder may retract his bid.

(©) A right to bid may be reserved expressly by or on behalf of the seller and where such right s

expressly so reserved, but not otherwise, the seller or any person on his behalf may bid at the
auction.

(d) Where .the sale is not notified to be subject to a right to bid on behalf of the seller, it shall not be
lawful for the seller to bid himself or to employ any person to bid at such sale, or for the auctioneer

knowingly to take any bid from the seller or any such person; and any sale contravening this rule
may be treated as fraudulent by the buyer.

(¢) The sale may be notified to be subject to a reserved or upset price below which the article will not
be sold.

(f) If the seller makes use of pretended bidding to raise price, the sale is voidable at the option of the
buyer.

Breach of Contract

Where under a contract of sale the property in goods has passed to the buyer and the buyer wrongfully
neglects or refuses to pay for the goods according to the terms of the contract, the seller may sue him for

the goods. If the buyer wrongfully neglects or refuses to accept and pay for the goods, the seller may sue
him for damages for non-acceptance.

Where under a contract of sale the price is payable on a certain day irrespective of delivery, and the buyer
wrongfully neglects or refuses to pay such price, the seller may sue him for the price although the property
in goods has not passed and the goods have not been appropriated to the contract. If the seller wrongfully
neglect or refuses to deliver the goods to the buyer, the buyer may sue the seller for damages for non-
delivery.

Specific performance or delivery of goods are not usefully granted by the Court except in the case of
goods having some peculiar value. Where there is a breach of warranty by the seller, the buyer may deduct
the damages from the price of the goods and pay the balance to the seller, or he may pay the full price and
bring a suit for damages against the seller. The damages that can be claimed are only those which are
directly and naturally caused by the breach, and are usually measured by the excess of the contract price
over the market price of the goods at the time of the delivery or acceptance of goods.

LB S Sl AT b T 0N > 4
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TEST QUESTIONS

What is a warranty? Distinguish a warranty from a condition- o
; sam
WhatconditionorwamntyisimpliedmasaleongOdsb" -P i i S |
" > o . -famYbuyst_hcmtsmd‘CbEﬂ %
A farmer, X, simply exhibits oats in his . |
when in fact they are not old oats. Is the contract

In a contract for the sale of goods when does
(a)theproperty,and(b)thcriskofgoodsPassﬁOmthCSdkrwﬂxbuya? |

What is a seller’s lien? When does it arise? Explain with an cxample- | | w)
What do you understand by the right of resale? Whar is stoppage in o B3 ,;] .»
Distinguish between a vendor's lien and stoppage in transit. ; i wda NG =*¢‘A

What are the rights of the seller against the buyer?

AsellstoBaquantityofsugarinA’swarehouse.Itisagtwdthﬂ 7 7 L
allows the sugar to remain in A’s warchouse. B becomes mm k R

months and the official assignee demands delivery of the sugar witl e
thCl’ightsofA? e e L e el ‘

‘No seller of goods can give t ods a better ¢
Discuss. Are there any exceptio

Differentiate between sale anc

5l oo
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