Partnership

Definitions
The Act of a Firm

. An act ofafi M means any act or omission by all the parties, or by any partner or agent of the firm which
gives rise to a right enforceable by or against the firm.

Business

Business means every trade, occupation and profession.
Third Party

Tf}‘nrd party used in relation to a firm or to a partner therein means any person who is not a partner in
the firm.

Types of Partnership

Partnership at Will

Where no provision is made by contract between the partners for the duration of their partnership, or
for the determination of their partnership, the partnership is called partnership at will.

Particular Partnership

When a partnership has been formed for a particular undertaking or adventure, itis known as a particular
partnership.

Subject to an agreement between the partners, a particular partnership is dissolved by the completion of
the adventure or the undertaking for which the partnership was formed.

Essential Elements of a Partnership

Partnership has been defined by the Partnership Act as the relation between persons who have agreed to
share the profits of a business carried on by all or anyone of them acting for all. Persons who have entered
into partnership with one another are called individually as partners, and collectively as firm and the name
under which their business is carried on is called the firm name.

From the definition it follows that to constitute a partnership the following are the essential elements:
(a) There must be a business.

(b) There must be more than one person associated with the business. But in no case the number of
partners should exceed twenty, in case of ordinary partnership business.

(¢) There must be a contract between the persons.

(d) The object of the business must be earning of profit and not that of rendering humanitarian services

and the like.
¢) The business must be cartied on by all or any of them on behalf of all
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47
partnership becoming Ilegal

The following ¢ ircumstances, among others, make partnership iflegal

(a) Ifallor all but one partner become insolvent,

(b) If the business transacted by a firm becomes illegal,

(© If the p:lrlnCl'SlliP was |'().l' a limited period and that period has « wpired, or after the : J
the agreed venture or after the death or insolvency of partner, unle p .i:....,,.,,,' ""'f"'[“'" i
partnership Deed. : ghidaed Soalo i Bk

() Ifafirm continues after a partner has given a notice thar partnership should be dissolved provided
that is partnership at will, St e o o

() Ifa partncrship continues after its dissolution by the court.

() Ifthe firm is unregistered.

(g [f there are more than 20 partners in a firm (or more than 10 in the case of banking business),

Distinction between Partnership and Company
The distinction berween partnership and company is explained below:
Partnership Company

1. Itis not a legal entity. 1. It has a legal entity distinct from members.

2. Itis governed by the provision of the Partner- 2. It is governed by the Companies Ordinance,
ship Act, 1932. 1984.

3. Every partner in a firm is jointly and severally 3. Liability of a sharcholder is limited tw the
liable for all debts incurred by the firm. nominal value of the share held.

4, A partner can bind the firm and his co-partners 4. A shareholder has no power o bind the
50 long as he acts within the ordinary scope of company or to bind the other shareholders.
the business.

5. All partners can take part in the management 5. A sharcholder has no right to inspect the
of the business of the firm. books except as may be allowed by the

articles.

6. All partners have access to its books. 6. A sharcholder has no right to inspect the

P P
books except as may be allowed by the
articles.

7. The partner can make any agreement they 7. A company is bound by its memorandum and
like, and can vary the terms of the partnership articles of association and these can be altered
as and when they please. only to limited extent as provided by law.

8. There is no statutory provision requiring a 8. A company must keep proper bo?ks of
partnership to do so. accounts under the Companies Ordinance,

1984.
9. There is no such statutory provision in the 9. Itmust have the accounts audited.

Partnership Act, 1932.
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Distinction between Partnership and Co-ownership

1S under:

h(’ lll\lln([lon l) rween l)c“l 1C \1“ ) an O-0OWners | v
CIv C
] 1( ) n i”‘ » gAVCl

—

Partnership :
ol LD A A= ( .’r(l‘-'-'n‘_'[‘,-'.'h;)

1. It signifies the association of more than cn;L.‘ 1

e N e It imph(-:, the ownership of anv pan sl
person in a business with a common purpose Sl LA : p of any pa aka
, " o y DEeing vested 1 more thar - T
namely the sharing of profits and losses e i
2. Itisthe result of an agreement. 2. It ds .
. )ES NOt H’.."'».f.""'-""!'v' arise out ': agrecinent
3. It necessarily involves a sharing of profits 3. It does not necessarily involve b R,
though not of losses. profits or | A VRSN
s or losses.
4. A partner is the agent of the other partners. 4. A co-owner is not the acent of his owners
L 5-.‘.L Of Nis OWIICIS.
5. A partner cannot, without the consent of the 5. A co-owner can, without the consent £
s, With { the conscnt of 1N

other partners, tr is ri e
p , transfer his rlght to strangers. other co-owner, transfer his rights 2 nd interest

10 a stranger.
6. A partner being an agent of the other partners 6. A co-owner has no lien on the propery for
has lien on the partnership property. expenses or for a common dbt. '

Partnership Agreement

. After having selected the right person for partnership, a Partnership Agreement should be drawn up and
signed by the partners. Partners are very friendly at the commencement of the business but later on
differences arise between them. They can be easily resolved with reference to the partnership agreement.

The Partnership Agreement may be written on paper or entered into verbally, but it is always advisable
to have it in writing. The Partnership Agreement is also known as ‘Deed of Parmership’ or ‘Articles of
Partnership .

The Partnership Agreement must state the following:
(a) The name of the firm or the designation under which it is to work;
(b) The nature of the business to be carried on;

(0 The term or duration of partnership. It may be at will, if no limit has been fixed o its duration so
that it can be dissolved at any time; of, it may be for a term, if the time of dissolution has been

previously fixed by the original agreement;
(d) The amount of capital each partners is to contribute;
(¢) The drawing, i.e. the sums the partner can withdraw during a given period;
() The interest to be allowed on capital and charged on drawings;
(g) Conduct and powers of partners;
(h) Remuneration to partners;
(i) Method of division of profits and losses;
) Method to be followed in the event of the death of a partnet, dissolution, etc

k) Goodwill;
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50 MERCANTILE AND INDUSTRIAL LAWS OF PAKIS
() The keeping of proper books of accounts preparation of
Income and Expenditure Account and audit

(m) Arbitration clause, laying down the procedure © be

Rights and Liabilities

Since partnership is the creation of 2
the partners may be determined by contract
may be implied by course of dealing. Two prind

TAN
STAN

Balance Sheet. Profit and Loss A(c"“l\tl

followed in the event of disputes

of the Members of a Partnership Firm

contract berween the partners, the mutual rights and liabilities of
between the parners, and such contract may be expressed o
ples govern the rights and dutics of partners:

to their common advantage, to be just and

(a) Parmcrsarcboundtoarrvondxcbusincsofthcﬁrm :
Y and full information of all things affecting the

faithful to each other, and to render true accOUNTS

was held in Green Vs Howell (1910)Ch

us it

ﬁrmtoanyparmcrorhislega]mpmsentadvc.'lh
459/, that even where a partnership agreement provided thataparmer.nuybcapdkdfmb,nd‘
mtiustiﬁ'dlecxpulshnotapamwmvcdgm

ofocminspedﬁedarddcs,mdladausewill
fbrcxpulsionisrmﬂympurchascdxcinwstofdrcexpdlcdparmcron
(b) Echpartncrmustindcmnifyd;cﬁrmforany
business of the firm.
Apart from these two provisions, the partners may regulate their rights
subject to contract berween

unfavourable terms.
loss caused to it by his fraud in the conduct of the

and duties by any agreement. But

d:cparmets,dnefoﬂowmgnﬂcs,aslaiddownbytheParmcmlﬂpAa,wiﬂhc

de:medmregulatcd:crightsandduti&softheparmas:
(a) Evcryparmuhasaﬁghttomkepartindmcconductofdlcbusin&.
(b) Evcrypa:merisboundtomdmhisduticsind:coonductofd:ebusines&

(c) Any difference arising as
majority of the partners,
matter is decided, but no change may

all the partners.

toordinarymnersconnecmdwithdxbusin&maybcdedduibya

and every partner shall have the right to express his opinion before the
be made in the nature of the business without the consent of

(d) Every partner has a right to have access to and to inspect and copy any of the books of the firm.

(e) Aparmerlsnota:ﬂﬂadmmﬂﬁvbmmﬂwuﬁ!g?nhﬁ nduct of the business.
lossespmm- mbyﬂ%ﬁi?, "__ g gk g%%mum equally to the
(g) thrcaparmet'_ entit _ ; I e ¥ -
pirbleosiyon interests shall be
onthc(zpiml ca
(h) Forthep
apimihc agre
of the advance.
(i) A partner shall
the business of
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CHAPTER 4 Partnership

) In doing such act, i
(i) Indoing suchact, in any emergency
) ;

for the p

i N el e : urpose -

be done by a person of ordinary prudenc purpose of protecting the firm from loss, as would
2

, in his own case under similar circumstances.
.
Personal Profits earned by Partners

Y If a partner derives S
(al f a partner derives any pro 08 . %
y profit for himself from any transaction of the firm or from the use of
& - O

property or business connecti Yl s :
b e fir u}mn of the firm or the firm name, he shall ace fonie b
pay it to the firm and share it with his co-partners =Lk ccount for that profit and
(b) Ifa partner carries on an sinmse of
E y business of the same nature and competing with that of the firm, he shall
- 4k -

account tﬂr ‘lllkl l’ ay to [l](_‘ flllil ) [ ( h(‘ same Jl]h‘\ n
/ .1“ r()htﬁ ma { -4 by i i -
) N ade ] - 1 1
CO -P rtners. i }]”n in that busln(s‘) and 1h3] C -

The Property of a Firm

The property of the firm shall be held and used by the partners exclusively for the purposes of the

business.

Implied Authority of a Partnership

: Subject to the provisions of the Partnership Act, a partner is the agent of the firm for the purposes of the

firm. Therefore, a transaction entered into by one partner on behalf of the firm is binding on the firm and
makes every partner liable, provided the following conditions laid down in Section 19(1) of the Partership
Act are satisfied. The authority of a partner to bind the firm conferred by this section is called his ‘Tmplied

Authority”:

(a) The transaction must be related to the normal business of the firm. If A and B carry on business as
partners in a shoe shop, a contract signed by A in the firm-name to supply books would not be
binding on the firm or B unless it is made with the express authority of B for the supply of books,

is not connected with the normal business of a shoe shop.

(a) The transaction must bean act for carrying on business in the usual way. Itis difficult to lay down
any criterion as to the usual way of carrying on any business. It is for the court to decide from all
the facts and circumstances of each case as to what is an act for carrying on business in the usual

way.

(b) The transaction must be exccuted in the firm name, or in any other manner expressing or implying

an intention to bind the firm.

But in the absence of any usage or cus
does not empower him to

(a) submit disputes relating to the business of the firm to arbitration;

a banking account on behalf of the firm in his own name;
claim or portion of a claim by the firm;

(b) open
() compromise or relinquish any
(d) withdraw a suit or proceeding fled on behalf of the firm;
(¢) admit any liability in a suit o proceeding against the firm;
() acquire immovable property belonging to the firm;

(¢) enter into partnership on behalf of the firm; or

(h) acquire immovable property of behalf of the firm.
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W
N

. : \ - act between the partners, extend o
d that the partners in a firm may, by contrac I r"'”“ln,

iy such restriction, any act done by 4 pan
: ) Aty
1

thority of any partner. But notwithstanding ; : :
y which falls within his unp|ud authority binds the firm, unless the person with -,.,}””h (a) Introduction of
- restriction or does not know o1 believe that partner to be a partner, Under Sectton 53
Iso authority, in an emergency, to do all such acts for the purpose of P_'”“~"~"‘”‘r’. the fitrg, person shall ‘AK' intro
ild be done by a pumn‘nf l‘)l&l”\.”:\' l”“‘i“”‘ ¢, in his own case, acting under Simiily rr:\“h..lt‘an\(_”“\““);‘
) partner unless all th
{ such acrs bind the firm. ot

. . . In the absence «
Principle of Holding Out 0 o

; . his admission as a

represents himself or knowingly permits himsels

r of that firm to anyone who has on the fait, b (b) Retirement
he person representing himself or allowiy, A partner may

o be i . .presentation has reached the . ) by
If to be represented as a partner does or does not know that the repre e person by th partners
when a partner retires but nevertheless allows himself to appear 54 his intention to

one who, by words spoken or written or by conduct,
1ted as a partner in a firm is liable as a partne
representarion given credit to the firm, whether t

g credit. This often happens

he sdill were a parwmer. special agreeme
This is the rule of liability which is commonly known as arising out of the principle of holding out. | .—\dr;t‘\rin:g.:
rests on the principle of estoppel as laid down by Section 115 of the Evidence Act. the debts ot ¢
(c) Expulsi
Minor as a Partner A pastaer
Since partnership is the product of a contract alone, a minor cannot be a partner in a firm for the simple unless the ex
reason that he has no contractual capacity. A minor may, hf)vs./evcr, be admitted to the benefits of partnership An cpel
if all the partners for the time being consent to such admission. partner stas
When 2 minor is thus admitted, he has a right to such share of the property a.nd of the profits of the firm () Inso
as may be agreed upon between the partners. He may also have access to and inspect and copy any of the
accounts of the firm. A partny
) : all the par
Such a minor is not personally liable for the liabilities of the firm. His share in the business alone is liable @D
Lor
for such liabilities. =
Afier the atrainment of majority, the minor’s position as regards the firm is determined by the attitude d‘::on\li
he rakes thereafter. At any time within six months of his attaining majority, he may give public notice that R
‘he has elected to become or that he has elected not to become a partner in the firm’. If he fails to give such PR
2 notice, he will become a partner in the firm on the expiry of the said six months.
When a person becomes a partner in the above way, his rights and liabilities as a minor continue up t Disse
the date on which he becomes a partner, and he also becomes personally liable to third parties for all acts
p p ¥ p Af
of the firm done since he was admitted to the benefits of partnership. His share in the property and profits agree

of the firm shall be the share to which he was entitled during minority. @
a

When such a person elects not to become a partner, his rights and liabilities shall continue to be those of

a minor up to the date on which he gives the public notice required. His share shall not be liable for any th?
acts of the firm done after the date of the notice. And he shall be entitled to sue the partners for his share
of profits when he serves his connections with the firm. P

Reconstitution of a Firm

A firm is said to be reconstituted when (a) a new partner is introduced, (b) any of the partners retires, (©

any of the partners is lawfully expelled, (d) any of the partners becomes insolvent, or (¢) any of the partnets
dies. |
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ER 4 Partre 53

(a) [ntroduction of a New Partner

Under Section 31 of the Act, in the
»n shall be introduced as a the absence of any cong et to th
‘ISt 3 « as ¢ y y \ y ' .
ers partmer into a firm witl » the contrary between the partner
ithout the consent of all o pArtners, no
o "noa the existing ”
. g partners. As a

|;_‘3«lll|‘ 1

t n existung l.-”( 1CI° SC “\ l] A \I\,ll( n (h( ‘\lllll(‘ \l 1D, the pure
1 ' partner ree to l § l . ” » ‘

\ I \‘ ’ h P Y

‘ l” [h( other P-“ CIS ¢ 11 CC 1O such transte Le l ut even

haser : S
of the share does not become a

‘tner. e
a h.nlll 1y agreement a minor cannot be made
In the absence of special agreement.
I greement, a new partner doe :
1as a partner. s not become liable for del

is admissior |
hl sts of the firm priot to

(b) Retirement of the Partner

by the partners, of (iii) where the A ¢

h)'s intention to retire The mod Partne.r ship is at will by giving notice in writing, to all f
IS : J ode of retirement of partners in an f ngto a other pariners ot
special agreement between the partners. y firm may, however, be specified by a

A partner ma retire (i) with (o)
P y (1) the consent of all other partners, (ii) in accord t
S 4) rdance with an cxpr'"'

agreement

A retiring partner has to give : . .
fg}? : give public notice of retirement in order to obtain f :
the debts of the Tirm as from the date of such notice tain freedom from liability for

(c) Expulsion of a Partner

A partner cannot be expelled except in the
: manner specifi
unless the expulsion has been made in good faith. pecliceiby hevopuastepsniagRipaa)

An expelled partner cannot claim dama i i
ges. His only right is to seek rei
partner stands on the same footing as a retired partner as regards his 1'1abilirt?:;1 Sftc‘;lrt (z}x:::ez::gi cl:efgt;l C; e
€ nrm.

(d) Insolvency of a Partner

A partner ceases to be a partner as soon as he is adj i
judged an insolvent. B - - ;
ll the partners or all partners but one are adjudged insolvent. nt. But the firm is not dissolved unless

(¢) Death of a Partner

.Unle.:ss otherwise pro.vided by the contract of partnership, the death of a partner has the effect of
dissolving the partnership. Where under a contract between the partners, the firm is not dissolved by the
death of a partner, the estate of deceased partner is not liable for any act of the firm done after the

death.

Dissolution of a Partnership

A fitm may be dissolved with the consent of all the partners, or according to the terms of the partnership

agreement. [t may also be dissolved in the following cases:

(a) Compulsory Dissolution

A firm is compulsorily dissolved if all the partners,
the business of the firm becomes unlawful.

(b) Dissolution on the Happening of Certain Contingencies

the partners 2 firm is dissolved:

or all of the partners but one, become insolvent, or if

Subject to an agreement between

() if constituted for a fixed term, by the expiry of the term;
re undertakings, by the

(i) if constituted to carry out one or MO completion thereof
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(i) by the death of a partner;
(iv) by the adjudication of a partner as an insolvent

&) Dissolution by Notice of Partnership at Will
yy any l"””“' V,"/“‘;I' notice i1 Wiiting
1 4

(
irm may be dissolved |

Where the }‘.llllh'l\'l!') 18 ol \\[“‘ |l|.' |
\nl\‘(' l'l(' firim.

l]lu x‘l[l\'l l“lllll\'l\ ol lli\ mntention o (Il'-

() Dissolution by the Court
\t the suit of a partner, the court may dissolve a firm on any of the following grounds: (i) that 5 Parts
" 2 L3 > 4 ¢ , b,
has become of an unsound mind; han the partner filing the suit, has become .
ANV Way pcnn.mcn(h incapable of performing
on for life; (iii)

(i) that a partner, other t

his duties as a partner,

that a partner, other than the partmer filing the o,
that a partner, other than the partner filing the ..

For example: through transportati
(v) that a partner other than the pan
Uiey

onduct }H‘(‘ill(liti.ll o business; (iv)
breach of Partnership Agreement;
nterest in the firm to a third party; (vi) that the business

£55 of ,

3;nih\ of misc
(vii) on any other ground that renders it just and equialy,

wiltully o pn.\‘isu'n(l\' commits
filing the suit, has in any way cransferred his i
firm cannot be carried on exce

that the firm should be dissolved.
A public notice of dissolution should be given as soon as p()ssiblc; otherwise the partners continue 4 b
the firm thereafter as if the firm is not dissolved. -

liable to third parties for any act donc on behalf of

ptata loss; or

Settlement of Accounts on Dissolution

In settling of the accounts of a firm after dissolution, the following rules shall, subject to agreement by
the partners, be observed: ;
deficiencies of capital, shall be paid first out of the profits, next out of capital and

(a) Losses, including
partners individually in the proportions in which they were entitled 1

lastly, if necessary, by the
share profits.
(b) The assets of the firm, including any sums contributed by the partners to make up deficiencies of
capital, shall be applied in the following manner and order:
(i) In paying the debts of the firm to third parties;
(if) In paying to cach partner rate ably what is due to him from the firm for advances distinguished
from capital;
(iii) In paying to each partner rate ably what is due to him on account or capital, and
(iv) The residue, if any, shall be divided among the partners in the proportions in which they were

entitled to share profits.

Dissolution of Partnership: Rights and Obligations of Partners

The rights and obligations of partners on dissolution are as follows:

@ NOt.Wit;lstanding the dissolution of a firm, the partners constitute to be liable as guch to third
parties for any act done by any of them which would have been an act of the firm if done before the

dissolution, until public notice is given by any partners:
Pro;n’ded that the estate f’f partner is not liable for acts done after (i) he dies, (ii) he is adjudim“’d
insolvent, and (iii) he retires from the firm and the person dealing with the firm after that date does |

not know him to be a partner.
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CHAPTER 4 Pant nership 55

for example: A and B, partners in 4 trade agree 1o dissolv
¢hat purpose, declaring the partnership dissolved ag from 1 I‘lmnry but they d
‘ A At Ak i January, they do nort give ice
the dissolution on | I\mu.n). A endorses a bill in the partership’s name {0)(\ 1 - give notice of
, . ety : SIpP s name to C, who is not aware
¢he dissolution. The firm is liable 1o pay the bill and both A and B ar liabl I ok
: are liable as well,

i Ahmed & Co., and accepted by an authori
Irm, but not to the knowledge of B,

the bill. B cannot sue A for the bill.

¢ the partnership and execute a deed for

A bill is drawn on a firm in its usual name of
A was lm-nu'rl,\’ a partner in the o i

the holder of the bill, and

ceases 1o be so before the date of

On the dissolution of a firm every partner or his legal representative
administrator) is entitled as against all other partners or their representative to haye th £

the firm applied in payment of the debts and liabilities of the firm and to have the sur‘lssygizt)r?;}:tod

among the partners or their representative according to their rights. This invo\veszmon st ochrs
¢he right to account ;u}d to have a Receiver appointed of the assets of the firm for the p%.upose of
preserving the assets of the firm until the accounting is completed and the assets distributed.

(i.e. his heir or executor or

After the dissolution of a firm the authority of each partner to bind the firm, and the other mutual
rights and obligations of the p

artners, continue notwithstanding the dissolution so far as may be

necessary to wind up the affairs of the firm and to complete transactions begun but unfinished at
the time of the dissolution, but not otherwise.

Provided that the firm is in no case bound by the act of a partner who has been adjudicated
insolvent, but this proviso does not relieve the liability of any person who has after the adjudication

represented  himself or knowingly permitted himself to be represented as a partner of the
insolvent.

Where a partner has paid a premium on entering into partnership for a fixed term and the
partnership is dissolved before the term, he is entitled to recover his premium unless the dissolution
is due to death of one of the partners or to his own misconduct or is in pursuance of an agreement
conining no provision for the return of premium paid.

TEST QUESTIONS

Define partnership and state its difference from a private company.
What are the essential elements of a partnership?

Must a firm be registered? What are the effects of non-registration?
Differentiate between partnership and co-ownership.

Discuss the rights and liabilities of members of a partnership firm.

When does a partner have implied authority to bind the firms? Give details. For what act is the
authority to bind the firm not implied?

What do you understand by the principle of ‘holding out in case ofa partnership?

Can a partner on his own authority send a dispute related to the firm to arbitration of acquire
immovable property of the firm?

What are the rights and obligations of partners after dissolution of a partnership?
Under what circumstances is a firm said to be reconstituted?
Discuss the various situations in which a firm may be dissolved.
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