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Why you have enslaved the people when they
were born by their mothers free.

(Omar-biu-Khattab)

Man is born free but everywhere he is found in

chains.
(Rousseau)






Preface to the 3rd Edition

The General Assembly of the UN has replaced the
Commission on Human Rights by Human Rights Council
in 2006. The Council has reviewed the human rights
enforcement procedures. It has necessitated the revision of
the Chapter Three ‘United Nations Enforcement System’.
Similarly. the 18% Amendment in the Constitution of
Pakistan, made in 2010, has added three new Fundamental
Rights i.e. nghttoa fair trial, right te information and right
o education; hence, Chapter Eighteen on ‘Fundamental
Rights in Pakistan’ has been revised accordingly.

Three new Chapters have aiso been added t.e. (i)
Chapter Seven oOn ‘Convention Against Torture’; (ii)
Chapter Thirteen on the ‘International Labour Standards’
and Chapter Seventeen on the ‘Cairo Declaration of Human
Rights in Islam’. These new Chapters have been added due
o the growing CONSCIOUSNESS sbout the protection of
human beings from toriure, cruel and degrading treatment
and the decent conditions of work and soctal protection of
the tabour. | wanted to wrnite 2 New book on the Human
Rights in Islam but it 1s being delayed and there was a lot
of pressure on me from various interested quarters 10 add a
Chapter on it; so it has been done.

The Chapter on the Rights of the Children has also
been re-organized o harmonize it with other Chapters. in
addition to these changes, the order of the Chapters in the
Book has also been changed keeping in view the addition
of the three new Chapters.

Availing this opportunity, [ must express my
gratitude to Mr. Kamran Noorani, of Pakistan Law House,
who welcomed the idea of these additions, 1 express my
thanks to Ms. Humaira Saeed Kundi for assisting me in the
research and Mr. Abdul Sattar Malik for formatting the
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Book. My special thanks to an old and feamed friend, Mr,
Tanq Mahmood Khan

» for his  vajuahle semantic
suggestions,
Zafarullah Khan
Barrister-at-Law
Islamabad

April 2013



Preface to the 2nd Edition

The Book has heen well received by  the.
academicians, press and activists of Human Rights. The
prestigious Daily DAWN twice reviewed the Book: on July
7, 2002 and November 3, 2002 and remarked: *The Human
Rights” is a useful resource that will particularly interest
students of 1aw, journaiists and lawycrs'.

Almost all the Universities, Law Colleges and
Human Rights Centers in Pakistan have prescribed the
Book as a textbook.

tn the 2™ edition, some useful additions have been
made. In Chapter 1, new headings ‘International Law’ and
* Application of International law” have been added. This
was required because the whole book details various
[nternational Conventions, therefore, readers should know
how these should be interpreted or whether these are
directly applicable in our country 0T not. Furthermore, it i
also important to teil about the origin and SOUTCES of
Intenational Law and interpretation of International Law.

Certain amendments have also been made in the
Chapter 10 in the light of 17% amendment in the
Constitution of Pakistan, 1973. A new Chapter 11 has been
added on Child Rights in the light of the UN Convention on
the Rights of Child. Furthermore, in Chapter 12, additions
have heen made focusing on Bonded and Forced Labour.

[ express my gratitude to all those who helped me 1n
the preparation of this Second Revised and Enlarged
Fdition of the book.

Barrister Zafarullah Khan

Islamabad
lanuary 2007



Preface to the First Edition

The ideals of Human Rights have fascinated me
since my childhood. In agrarian environment where | was
born, the society was strictly hierarchal. The children of
land owners, like me, had to maintain a distance from the
children of the tenants. Even the clder fenants or servants
were treated like *subjects’. However, my father taught me
different norms. He inculcated in my tender mind the
respect for and equality of human beings. He always used
to quote this famous Persian exhortation: ‘whatever you
don’t like for yourself, do nof like for others.” This seed of
respect for human rights has been germinating since then
and have fully bloomed during my Lincoln Inn days.
Moreover, the first ever-intellectual endeavor 1 have
pursued since my graduation from the Inn is this book on
Human Rights,

The Human Rights movement is relatively a new
phenoimenon but its ideals have become 2 part of modem
consciousness, a universal discourse, a potent rhetoric and
aspiration.

This book presents a broad analysis of Human
Rights concepts, processes, institutions and the Human
Rights system. It critically examines the Human Rights
movement’s achievements and future prospects that now
form part of national and international legal, political and
moral landscape. The central object of the book is to have
an introductory course on Human Rights that could educate
rcaders 1o see the larger picture. The focus is on legal
material exploring intricate relationship among Law,
Politics and Morals. The book discusses case Law because
the courts’ role is important in resolving Human Rights
disputes and developing Human Ri ghts ideals. It also relies
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on resolutions, debates, reports, decisions and other acts of
inter-governmental  assemblies,  commissions  and
comnnittees as well as of non-governmental organisations.

Part 1 of the book starts with the histoncal
background of the Human Rights. At the same time, it
sheds some light on the allied philosophical, political and
cultural issues and develops basic ideas about International
Law. _

Part 11 explores the Universal Declaration of
Human Rights and UN Enforcement System and its
relationship with NGOs. Subsequently it claborates
Intemational Covenants on Civil, Polifical and Economic,
Social and Cultural Rights in the light of UN reports and
the judictal decisions.

Part {1l deals with special intercsts. Tt examines
issues in women empowerment and modemn-day slavery
and a new concept called, right to development. It also
touches upon the role of International Non-Governmental
Organisations, which champion the cause of human rights.

Part IV concentrates on the Fundamental Rights and
the Principles of Policy enshrined in 1973 Constitution of
Islamic Republic of Pakistan. These Rights and Principles
have been discussed in the light of famous judicial cases
decided by the superior judiciary without entering nto any
polemics.

I gratefully acknowledge the services of Farooq
Malik and Yousaf Khan Khosa for providing me rescarch
material. [ am personally indebted to Tang Mahmood khan
for painstaking proof reading of the manuscript. I express
my thanks to Afzal, Faqir Muhamnmad and Dr. Nasir Javid
for helping me in typing the book. Anjum Khurshud and
Kashif also deserve my thanks for providing IT services.

Zafarullah Khan

L.ahore
August 2001
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Human Raghts 3

Chapter One

INTRODUCTION

1. Historical Context

The term *human rights’” has come into vogue in the
wake of World War I and founding of the United Nations.
It replaced the expression ‘natural rights’ or the ‘rights of
man’ but why do we have a human rights rather than
human duties movement? Is human rights movement a
historical contingency or a product of liberal political
cultures?

The historical onigins of the concept of human
rights go back to ancient Greece and Rome where it was
discussed with reference to pre-modern natural law
doctrines of Greek stoicism {schoot of philosophy founded
by Zeno of Citium, which held that a universal working
force pervades all creations and that human conduct,
therefore, should be judged according to, and brought into
harmony with the law of nature). The Roman law under the
influence of Hellenic Stoicism allowed for the existence of
a natural law and pursuans to the jus gentium (law of
nations) admitted certain universal rights that extended
beyond the rights of citizenship. In Greco-Roman and
medieval times, natural law doctrines taught mainly the
duty. Moreover these doctrines recogmzed the legitimac -
of slavery and serfdom.

The metamorphosis of Western society from 13"
century to the Peace of Westphalia (1648), during the
Renaissance and the decline of feudalism led to hberal
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notions of freedom and equality, and laid foundations of
medem day concepts of human rights. The teachings of
Aquinas (1274) and Hugo Grotius (1645) and the Magna
Carta (1215), the Petition of Rights (1628) and the English
Bill of Rights (1689) testified that human beings are
endowed with certain eternal and inalienable rights.

The discoveries of Galileo and Newton, the
materialism of Hobbes, the rationalism of Descartes, the
empirictsm of Bacon and Locke and growing confidence in
human reason during the Age of Enlightenment led to the
concept of perfectibility of human affairs. Philosophers like
Locke, Montesquien, Voltaire and Roussean argued that
certain rights self-evidently belonged to individuals as
human beings during the ‘state of nature’ and upon entering
cvil  society (pursuant to  social contract) mankind
surrendered to the state only the right to enforce these
‘natural rights, not the rights themselves and the state’s
failure to enforce these natural rights gives rise to a popular
revolution. They vigorously attacked religious and
scientific dogmatism, intolerance, censorship, and socio-
cconomic restraints. Their theory of the ‘inalienable right
of man’ became their fundamentsl ethical and social
gospel.

This liberal intellectual fervour together with the
practical example of England’s Glorious Revolution of
1688 and the resuiting Bill of Rights provided the rationale
for the wave of revolutionary agitation that swept North
America and France. |

Thomas Jefferson prociaimed that his countrymen
were a ‘free people claiming their rights as derived from
the laws of nature and not as the gift of their Chjef
Magistrate’. The poetic Declaration of Independence
proclaimed by the |3 American Colonies on July 4, {776
said: ‘We hold these wruths to be self-evident, that all men



Human Rights 5

are created equal, that they are endowed by their Creator
with certain inalienable Rights, that among these are life,
liberty, and the Pursuit of Happiness’. And The French
Declaration of the Rights of Man and of the Citizen of
August 26, 1789 imiiates the pronouncements of the
English and American revolutions. '

This doctrine of natural nights came under severe
philosophical attack from both the right and the left but it
had a powerful influence in the development of the political
self-consciousness of modermn Western society. The 1dea of
natural rights became a challenge to all established and
authontanan politicai systems. ?

[t has to be admitted that all rights arise in specific
historical contexts. They are claims made, conceded or
granted by people who are themselves historically shaped.
Objectively speaking they are neither eternal nor
inalienable, neither prior to societies nor independent of
them. Their success is dependent on endorsement by a legal
system or widespread sentiment or an international order.
They are no longer tied to betief in God or natural law but
still claim a form of endorsement that pretends to transcend
specific  histerical  institutions, legal  systems or
communities and claim on their own behalf a moral and
togical priority. ]

' Burns Weston, ‘Human Rizhts’ 20 New Encyclopaedia Britannica,
15" | 1992 at 656.

* David Sidorsky, * Contemporary Reinterpretations of the Concept of
Human Rights, Sidorsky {ed) in Essays on Human Rights 88 (1979) at
£9

k Fupene Kamenka, Human Rights, Peoples’ Righis, in James
Crowford (ed) ‘The Rights of Peoples’ (1988}, at 127
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2. Nature and Content
Regardiess of different views as to the origin, nature
and contents of human rights, there are certain pustulates
that may asstist defining them,.

(1) Human rights are understood to represent individual
and group demands for the sharing of power, wealth.
enlightenment and other cherished values.

{2} Basic values imply claims against persons and
institutions that inpede realization and standards for
Judging the legitimacy of laws and traditions. In
nutshell, human rights limit state power.

(3) Human nights refer to a wide continuum of value
claims ranging from justifiable to aspirational. They
inchude both the moral (ought) and the legal (is)
OFders.

(4) Human rights are essentially general or universal in
character- equally possessed by all human beings
everywhere. They extend 1o every person on Farth
without discriminations rrelevant to merit.

(5} Most human rights are qualified as much as necessary
to secure the comparable rights of others and the
aggregate common interest.

(6) Human nights commonly refer to ‘fundamental’ as
distinet from ‘nonessential’ claims.

The Western legal tradition accords a special position
to what are called ‘personal’ rights and give individuals or
groups within society the power to set limits on the actions
of that society. The American legal philosopher, Ronald
Dworkin uses an image from the game of bridge to explain
this principle: the point is that if any attempt is made to
inhibit my freedom, I can play my ‘trump’ card and have
the decision revoked in 2 court of law. This legal system is
different from a system wherc a fundamental law restricts
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some decisions but where there are no personal rights. The
fundamental law might prohibit others from killing
someone, imprisoning someone, ete without giving him the
right to life, liberty, free speech etc.

The system of personal rights thus has two effects: (a)
it places limits on the actions of governments; (b} it offers
individuals and specific groups the right to seek redress.

Now certain rights are claimed on behalf of
communities. The 177 century Matural law has a strictly
atomistic view of society. The modem Romanticism
considers man as a cultural being who develops his
humanity though a language and the body of knowledpe
expressed in the form of art, music, literature, or family and
political traditions, etc. Because languages and cultures are
the property of certain communities, so rights to be claimed
have to be attributed to the commumnity. The right of
peoples to self-determination is claimed by commumities ta
determine their political destiny in the interests of full self-
expression. !

Some skeptics of the human rights movement argue
that human freedom can also be invaded or denied by non-
governmental forms of power e.g. social discrimination on
the basis of class, race, colour, gender, religion efc. The
advocates of the movement reply that if reguires to
establish arrangements in all social comtexts to realize
freedom, in all aspects of life, committed to human dignity,
self-realization and equality by a deep transformation not
only of governmental but also of non-state institutions and

¥ Charles Taylor, Human Rights: The Legal Culture in UNESCO, in
‘Philosophical Foundations of Human Rights’ (1986} at 49
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practices that are left untouched by conventional human
rights doctrine. '

3. Generations of Rights

Human nghts tradition 1s a product of time and
cumulative experience. In this context French jurist Karel
Vasak has advanced a simplified concept of ‘three
generations’ of human rights. Inspired by three themes of
the French Revolution, these are the first generation of civil
and political rights (liberte’); the second generation of
economic social and cultural rights {egalite’); and the third
generation of solidarity rights (fratemite’).

The first generations of civil and political rights arc
derived primarily from 17® and 18" century reformist
theories associated with the English, American and French
Revolutions. Based on liberal individualism and laissez-
faire, it advocated human rights more in negative {freedom
from) than positive (right to) terms.

The second generation of rights finds its origins
primarily in the 19" century socialist traditions and was
prompted by revolutionary struggles and welfare
movements ever since in response to abuses and misuses of
capitalism and unlimited individual hberty. The
internationalization of these rights has been somewhat slow
but with the ascendancy of the Third werld on the global
stage, these rights have begun to come of age. These are
more in positive (right t0) terms requiring the intervention
of state to assure eyuality. Examples are the nights set forth
in Articles 22-27 of the Universal Declaration of Human
Rights- such as the right to social security, the right to work

! Karl Kiare, ‘Legal Theory and Democratic Reconstruction’ 25 U, of
Brit. L. Rev. 69, {1981} at 97
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and protection against uncmployment, the right to rest and
lejsure, the right to a standard of living adequate for the
health and well-being of self and family, the rght to
education, the right to the protection of one’s scientific,
literary and artistic productions efe.

The Third generation of rights while drawing upon
the two earlier generations of rights, are the product of both
the rise and the decline of the nation-state in the last halt of
the 20" century. These rights include: (I} the right to
nalitical, economic, social and cultural seif-determination;
(i1) the right to economic and social development; (iil} the
right to participate in and benefif from ‘the common
heritage of mankind’ (Earth/ Space resources, scientific and
technological progress and cultural traditions/sites ete); (iv)
the right to peace; (V) the right to healthy and halanced
environment; and {vi) the right to humanitarian disaster
relief. The first three reflect the emergence of the Third
world whereas the other three suggest the impotence/
inefficiency of the nation-state.

4. Universal v Relative

There is debate in the human rights movement in
respect of the ‘universal’ or ‘relative’ character relating to
the ‘absolute’ or ‘contingent’ character of the rights. The
advocates of university claim that international human
rights like equal protection or physical security or freedom
of speech, religion and association are and must be the
same everywhere. On the other hand, the proponents of
cultural relativism claim that rights depend on a broad
cultural context that includes political, religious ideclogies
and institutional structures. Hence, concepts of rights differ
throughout the World because cultures differ.

The international human rights instruments are on
the ‘Universalistic’ side of the debate: ‘everyone has the
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right to liberty” *all persons are entitled to equal protection’
etc. The text of these basic instruments makes no explicit
concession to cultural relativity. The relativists call it
arrogance or ‘cultural imperalism’ of the West. They
further argue that it will destroy diversity of cultures
leadmg to homogenization in the world.

These debates were dominantly between the
Communist worid and the Western democracies. The West
accused the Communist world of negating many civil and
political rights (first generation rights) whereas the

. Socialist countries accused the West of ignoring many
economic and social rights (second generation rights. The
West argued that egalitarian claims are not possible without
a severe decline 1n liberty and quality. The Socialists
argued that the first generation rights are insufficiently
altentive to material human needs and are used to
legitimatize unjust social orders-hence constitute a
‘bourgeois illusion’.

The harsher critics say that ethical relativism has
commitment to the status quo that helps oppressors
throughout the world. Instead of leaving cultures as they
are, as museumn pieces, we should help to bring about
change ' |

The American Anthropological  Association
submitted in 1947 to Commission on Human Rights that
was considering Universal Declaration of Human Rights
that the proposed Declaration be applicable to all human
beings and not be a statemnent of rights conceived only in
terms of the values prevalent in the countries of Western
Europe and America.

' Etvin Hatch, * Culture and Morality™= The Relativity of Values in
Antlropology, 1983
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The Declaration must be based on recognition of
the fact that the personality of the individual can develop
only in terms of the culture of his society which shapes his
hehaviour, very thoughts, hopes, aspirations and moral
values. The colonialists Doctrines of the *white man’s
burden’ or ‘primitive mentality’ are marked by
demoralization of human personality and disintegration of
human rights among the peoples over whom hegemony has
been established.

The Association then proposed three fundamental
guidelines essential m drawing up a Bill of Human Rights
in terms of existing knowledge:
¢1} The individual realizes his personality through his

culture; hence, respect for individual differences entails
a respect for cultural differences.

(2} Respect for differences between cultures is validated by
the scientific fact that no technique of qualitatively
cvaluating cultures has been discovered.

¢3) Standards and values are relative to the culture trom
which they derive so that any aftempi to formulatc
postulates that grow out of the beliefs or moral codes of
one culture must to that extent detract from the
applicability of any Declaration of Human Rights {0
mankind as a whole.

5. The Assumptions
The edifice of modern human rights movement and
Declaration of Human Rights rests on some assumption,
such as: -

? Swtement of human Rights, 49 Amer. Anthropologist No. 4, 539
(1947)
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(1) There is a universal human nature common to all
peaples.

(2) The human nature is knowable,

(3) The human nature is known by means of an equally
universal organ of knowledge i.e. reason.

(4} Man is the master of himself and the universe,

(5) Man is a dignified being.

(6) Human rights defend the dignity of the individual vis-a-
vis society, and the state in particular.

(7) Man is autonomous and world Human Rights defend
the autonomy of the human individual.

(8) Society is based on a democratic social order wherein
‘free’ individuals are organized to achicve otherwise
unreachable goods, '

Most African and Asian  countries did  not
participate in the formulation of the Universal Declaration
of Human Rights because, as subjects of colonialists they
were not members of the United Nations. When they
participated in the formulation of subsequent instruments,
they did so on the basis of an established framework and
philosophical assumptions adopted in their absence. The
Third World countries argue that these instruments
favoured individual civil and political rights over collective
rights such as right to development. 7

The human rights improvement intends to uphold
and preserve the dignity of man. Human dignity appears in
the Preamble of the Charter of the United Nations as an
ideal that ‘we the peoples of the United Nations

! Panikar, 'Is the Notion of Human Rights 2 Western concept? 120
piogenes T5 (1982)

* Abdullh Ahmad An-Na'im, ‘Human Rights in the Muslim World® 3
Harv. Ham, Rts. J. 13 {1990)
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determined.. to reaffirm faith in fundamental human
right§, in the dignity and worth of the human person...”

The term is also included in the Preamble and
Article 1 of the Universal Declaration of Human Rights:
“whereas recognition of the inherent dignity of all members
of the human family (Preamble); *All human beings are
horn free and equal in dignity and rights’{Article D).
Reference to this is also made i the Helsinki Accord in
Principle VIL

Dignity is derived from the Latin word “digmtas’
which means worth. One lexical meaning of dignity 1s
“ntrinsic worth? It means that individuals are not to be
treated merely as instruments or objects of the will of
others. it purports that a high priority should be accorded in
political, social and legal arrangements to individual
choices in matters of beliefs. ways of life, attitudes, and the
conduct of public affairs.

The belief that human rights are derived from the
dignity of the person has two coroliaries. The first is the
idea that basic rights are not given by authonty and,
therefore, can not be taken away; the second is that they are
rights of the persor, every person. |

The lengthening catalogue of rights and freedoms in
International human rights now en-compasses such matters
as pay, work conditions, trade umons, standard of living,
rest and leisure, welfare and social security, women’s and
children’s rights, and the environment. The temptations {o
link economic concerns with human rights will certainly
rise if economic Strains increase.

Some Asian Governments claim that their societies
place a higher value on the community than in the West,
The cormmunitarian argument is advanced as an instance ot
the general proposition that rights are culture spectfic.
Sometimes it is hased on false assumption that the states
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are ‘the community’. The most dreadful aspect of this
argument is the extensive arming of the state apparatus
with the claims of harmonious society. The pervasive use
of draconian legislation hike administrative detention, dis-
establishment of socicties, press censorship belies respect
for consensus '

It is interesting (o note that largely Westernized
economic and political elite that has long since left
traditional cultures behind far, too often makes arguments
of cultural relativisin. These leaders sing the praises of
traditional communities while they wield arbitrary powers
antithetical te traditional values, pursue development
policics  that systematicaily undermine traditional
communities, and replace traditional leaders with corrupt
cronies and party hacks. This is a cynical manipulation of
tradition occurring everywhere. °

Withering State Sovereignty

Modern nation state is supposed to be autonomous
and soveretgn with full domestic jurisdiction. How it can
be subject to the norms of International Human Rights?
There are two approaches to the issue, On the one hand, the
doctrine of Victoria advocates the binding force of
International Law and an organic conception of the
Intemational Cominunity of States. On the other hand, the
Vatel doctrine emphasizes the independence and political
liberty of the states.

' Yash Ghai, ‘Human Rights and Governance= The Asia Debate, 15
Australia. Y. Int. L. ], {1994)

* Jack Donnely, “Usiversal Human Rights in Theory and Practice’
(1989} at 118



Human Rights 18

Brownlic states that sovereignty and equality of
states represent the basic constitutional doctrine of the law
of nations. As states are equal and have legal personality,
sovercignty is in a major aspect a relation to other states but
describes the principal corollary of state sovereignty as the
dependence of obligations anising from customary law and
treaties on the consent of the obligor. *

international law still venerates sovereigaty but 1t 1S
the people’s sovereignty rather than the sovereign’s
sovereignty. Under the older notions, International human
rights were subject 10 domestic sovereignty but now 1o
serious scholar will support the argument that intemnal
human rights are essentially within the domestic
jurisdiction of any siate and hence immune fFoin
International  law. Intemational Law still protects
sovereignty but the object of protection is not despots but
the continuing capacity of a population freely to €xpress
and effect choices about the identitics and policies of its
gOVEINOrs. ?

Articte 2(7) of the UN Charter provides: -

‘Nothing contained in the present Charter shall authorize
the United Nations to mntervene in matters which are
essentially within the domestic jurisdiction of any State of
shall require the members to submit such matters 10
settlement under the present Charter; but this principle shall
not prejudice the application of enforcement measures
under Chapter VIL

! Tan Brownlie, ‘Principles of Public International Law’ 4® ed, 1990, at
287

" WM. Reisman, ‘Sovereignty and Human Rights @ Conternporary
International Law, 84 Amer. J. Int, L. 868 (1990) a1 869
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The member states have frequently invoked this
Article to argue that the General Assembly is acting beyond
its powers by debating certain issues falling within
domestic jurisdiction. The General Assembly replies that
Article 10 authorizes it to ‘discuss any question or any
matter within the scope of the present Charter’ as well as to
‘make recommendations’ to member states on such matters
and that Article 13 of the Charter authorizes it to initiate
studies and make recommendations for the purpose of
‘assisting  in the realization of human rights and
fundamental freedoms. The Intemational Court of Justice
has never ruled on this issue but the continuing practice of
the political organs of the UN in overriding the claims of
domestic jurisdiction may have created new law on the
question, at least with respect to its meaning in Article 2(7).

7. Internatienal Law

Intemational Human Rights is a branch of
Intemational Law. The advocates, diplomats, scholars, and
activists have a same general structure and invoke the same
phenomenon and arguments relevant to other fields of
international Law. We will briefly discuss processes,
sources, and some basic political and jurisprudential
assumptions as a background for the beiter understanding
of International Law aspects of the human rights.

Article 38 of the Statue of the International Court of
Justice now constitutes a traditional point of departure for
examining basic characteristic of International Law. Article
38 {1) provides:

‘The Court, whose function is to decide in
accordance with international law such disputes as are
submitted to it, shall apply:
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a. international  conventions, whether general  or
particular, establishing rules expressly recognized
by the contesting states,

b. international custom, as evidence of a general
practice accepted as law;

C. the general principles of law recognized by civilized
nations;

d. Subject to the provisions of Article 59 (stating that

decisions of the Court have no binding force except
between the parties to the case), judicial decisions
and the teachings of the most highly qualified
publicists of the varous nations, as subsidiary
means for the determination of rules of law.

Treaties. The Court is instructed fo apply an
International convention, whether general or particular,
establishing rules expressiy recognized by the contesting
states. Thus treaties appear first on the list and have
become primary and the most effective capression of
International  Law  towards regulation of  many
contemporary problems and a principal means for
development of human rights movement.

The terminology for this voluminous and diverse
body of International Law varies. International agreements
are interchangeably referred to as pacls, protocols,
convenants, conventions, and charters, exchanges of notes
and concordats as well as treaties. In domestic frame of
work, some treaties resembie a private accord (agreement
over boundaries); others are closer to private contracis of {0
domestic legisiation (agreement over rules to navigation)
but domestic legislation differs in several respects from the
treaty. A domestic legislation is generally enacted by
majority of the legislature and binds all members of the
relevant society. The treaty, on the other hand, is a
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consensual agreement. With few exceptions, such as
Article 2(6) of the UN Charter, it purports to bind or
benefit only parties and alteration of terms generally
requires the consent of all. The treaty shares a contracts
consensual basis and has preserved Roman law flavour,
(pacta sunt servanda) i.€. pacts must be respected. Article
26 of the Vienna Convention on the law of Treaties says:
‘every treaty in force is binding upon the parties to it and
must be performed by accepting them in good faith’,

Under Article 2(1}Xd) of the Vienna Convention, a
party to a Treaty can make a unilateral statement accepting
a Treaty ‘whereby it purports to exclude, or vary the legal
effect of certain provisions of Treaty in their application to
a state’. In multilateral Treaties this poses serious
problems. A Treaty’s text may also permit some
reservations. Article 19 of the Vienna Convention provides
that a state can formulate reservation unless it is
‘incompatible with the object and purpose of the treaty’. A
state faced with reservations by another states must make
its objections formally known if it is to prevent reservation
from becoming effective as to it.

Article 31 of the Vienna Convention
provides that a ‘treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its
objects and purpose’. Article 32 goes on to add that the
recourse may ke had to supplementary means if
interpretation pursuant {o Article 31 produces a meaning
that 1s ‘ambiguous, or obscure’ or its outcome _is
‘manifestly absurd or unreasonable’. Sometimes, couxs
look mto the legislative history or travaux preparataires to
achieve unambiguous and reasonable meaning,

Custom. Article 38(1)(b) states that the International
Court of Justice shall apply ‘international custom, as
evidence of u general practice accepted as law’.
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It is the oldest and original source of interational
law. 1t is indispensable to understand human rights law. It
means conduct or conscious abstention of a state from
certain conduct.

Hudson describes the character of the state practice
that can become a customary rule of law: (a) concordant
practice by a number state relating a particular situation; (b}
continuation of that practice over a considerable period of
time: (c) a concept that the practice is required by or
consistent with International  law] and (d) general
acquiescence in that practice by other states 1

Section 102 of the Restatement (third), Foreign
Relation Law of the United States provides in Clause (2)
that Customary International Law results from a general
and consistent practice of states followed by them from a
sense of legal obligation. According to Brownlie duration,
(less significant when there 13 generality and consistency)
uniformity, generality of the practice and opinio juris et
necessitatis {sense of legal obligaton) are the basic
elements of the custom.

The General Principles of Law. Article 38(1)(c) of
the Statute says that the court can apply the general
principles of taw recognized by civilized nations. The
following categories of generai principles have been
applied in discourses and cases:

1. The principles of municipal law ‘recognized by
civilized nations; e.g. domestic law rules applicable

o such matters as individual rights, contractual

remedies, liability in fort, restraint on use of

' Working Paper on Act 24, Statute of the International Law
Commission, March {930
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commaon property are now applied in international
law.

2. General principles of law, derived from the specific
nature of the international community i.e. principals
of co-existence, pacta sunt servanda, non-
mtervention, territorial integrity, self-defense and
the legal equality of states.

3. Principles *intrinsic to the idea of law and basic to
all legal systerns’.
4, Principles valid through all kinds of societies in

relationships of hierarchy and coordination. The
principles called jus rationale is valid in all human
societies and is associated with natural law doctrine
based on the presumption thar human person is a
rationale and social creator,

5. Principles of justice founded on the very nature of
may as a rational and social being. This is based on
principle of natural justice, known in many
municipal legal systems. It means minimum
standards of decency and respect for individual
human being.

Judicial decisions. Judicial decisions are subsidiary
means as these are only evidence of the state of the law.
The judicial decisions include the decisions of international
courts/tribunals and the national courts.

The International Court of Justice only applies the
tfaw. Under Article 59 of the Statute of the Court, its
decisions have no binding force except as between the
parties a1d in respect of that particular case. However, its
decisions have a role in the progressive development of the
international faw. The Court does not observe the doctrine
of precedent but still it strives to maintain judicial
consistency. The Court has referred to particular arbitral
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awards on only four occasions but on other occasions has
referred  compendiously to  the jurisprudence of
international arbitration. The European Court of Justice has
also decided many issues of general importance. The
decisions of national courts have evidential value about the
practice of states and the publicists normally refer to them,

The Teachings of Publicists. The Statute of the
Court includes, among the subsidiary means for the
determination of nides of law, ‘the teachings of the most
highly qualified publicists of the various nations’. They not
only describe the law but also sometimes have a formative
influence. The works of Gidel, Rousseau, Vattei, Grotious,
Calvo, Hall etc. have jeft a great imprint on the
development of international law. '

8. Application of International Law

Can a citizen invoke International Law (Covenants)
in municipal or national (domestic) courts? In simple
words, can a citizen of Pakistan go to a local court and sue
Government of Pakistan or an employer on the basis that
the rights enshrined in the Intemational Covenant on
Economics, Social and Cultural Rights, 1976, have been
denied to him? Ths issue 15 discussed in iegal parlance as
relationships between Infemnational Law and Municipal
Law (domestic law of a country).

There are two oppoesing schools of thoughts in this
regard (1) Dualism and (it) Momism. Dualism believes that
International Law would not as such form part of the
International Law of a state. In particular instances, rues
of International Law may apply within a state by virtue of

' Brownlie, p 1-31 and Harris, p 23-66
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their adoption/incorporation by the internal law of the state.
On the other hand, Monists argue that the internal law is
derived from the international legal system: so International
Law can be regarded as incorporated in the Municipal Law.

The State practice varies. Some States consider
International Law as part of their Municipal Law whereas
certain states adopt International Law into Municipal Law
by employing various procedures. The States treat
customary International Law and Treaties differently. We
would only deal with Treaties as international Law dealing
with human rights as codified in International Covenants
(treaties).

In United Kingdom, where a Treaty affects private
rights or, generally, requires for the implementation of its
obligations a modification of existing law, the necessary
changes in the Law must be made by the Parliament. In
other words, biding international Treaties cannoi be
invoked directly by individuals as a basis for legal rights or
oblhigations to be asserted before the courts except
European Union law which is, to a great extent, directly
applicable. The Parliament has to ratify a Treaty and
subsequently amend the domestic legislation, if so required,
accordingly.

In Austna, under Article SO of the Constitution, the
Treaties containing provisions modifying or completing
existing Laws require for their validity the approval of the
Parliament. In Belgium, Article 68 of the Constitution
provides that the Treaties of commerce and Treaties which
may impose obligation on the State or on individuals have
effect only after the assent of the Parliament. Almost same
is the position in Germany, France, Greece, Ireland, Haly,
and Switzerland. The Netherlands has the different
practice under Articles 93 and 94 of the Constitution and
the provision of Treaties shali have effect when they are
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published. In other words, the assent of Parliament is not
required.

The Constitution of the United States (Article V)
provides that ‘Treaties made under the Authority of the
United States are part of the Supreme Law of the land
binding on the Judges in every state, anything to the
contrary in state constitutions or laws notwithstanding’.
However, there is a distinction drawn by American Courts
between ‘self-executing’ and ‘non-self-executing’ Treaties.
A self-executing Treaty is one which does not in the view
of American Courts expressly or by its nature require
legislation to make it operative within the Municipal field,
and the nature of the Treaty has to be determined by regard
to the intention of the signatory Parties and fo the
surrounding circumstances. If a Treaty is within the terms
of the Constitution, and it is self-executing within the
meaning just referred to, then under the Constitution it is
deemed to be operative as part of the Law of the United
States, and will prevail, also over a customary rules of
intemational Law. On the other hand, Treaties which are
not self-executing, but require legislation, are not binding
upon American Courts until the necessary legislation is
enacted. In Pakistan, the Executive has the prerogative to
sign = any International Treaty but it needs
adoption/incorporation into the domestic law by the
Parliament for its enforcement through domestic courts.

There are various procedures for the Parliaments to
adopt an International Treaty. Normally either Parliament
passes an Act adopting words of the Treaty or make Treaty
as a Schedule of an Act.
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Chapter Two

UNIVERSAL DECLARATION OF HUMAN
RIGHTS

1. Context

The Universal Human Rights system consists of
several national and regional instruments. The more
significant among them are the Universal Declaration of
Human Rights (UDHR, 1948), the International Covenant
on Social and Political Rights (ICCPR, 1976) and the
International Covenant on Economic Social and Cuitural
Rights (ICESCR, 1976). Among the regional instruments
the important one are: The European Convention for the
Protection of Human Rights and Fundamental Freedoms
(ECHR), the American Convention of Human Rights and
African Charter on Human and Peoples Rights.

The UN Charter does not say anything directly
about human rights. It contains some promotional
provisions such as ‘increasing respect for human rights’,
‘associating in realization of human rights’, ‘promoie --
universal respect for observance of human rights.’
Furthermore, it radically transforms the laws of war
concerning jus ad bellum (justice and legality of waging of
war) whereas the earlier body of law had been discussing
exclusively jus in bello (the rules regulating the conduct of
warfare).

Article 2(4) provides that the UN members shall
refrain in their international relations from the threat or use
of force against the terntorial integrity or political
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independence of any state but this rule shall not impair the
inherent right of individual or collective self defence if an
armed attack occurs against the member ' In 1946, the
economic and social council of the UN established the
Comimssion on Human Rights (known as the UN
Commission).

The Commission first met in its present form in
1947, its members including such distinguished founders of
the human nights movement as Rene Cassin of France,
Charles Malik of Lebanon, and Eleana Roosevelt of the
United States. Some representatives argued that the draft
bill of rights under preparation should take the form of a
Declaration that would exert a moral and political influence
on states rather than constitute a legally binding instrument,
Other representatives urged the Commission to prepare a
draft Convention containing a bill of rights that would be
submitted to the states for their ratification. The first path
was followed,

In 1948, the UN Commission adopted draft
Declaration that in twrn was adopted by the General
Assembly that year as the Universal Declaration of Human
Rights, with 48 states voting in favour of and 8 abstaining,
(It should be noted that at that time the total UN
membership stood as 56 states). This Declaration became
the springboard for the International Covenant on Civil and
Political Rights (JCCPR) and the International Covenant on
Economic, Social, and Cultural Rights (ICESCR) in 1976.
This 28 years delay was due to the ideological conflicts
during the cold war. These Covenants with the UDHR form
the international bili of rights.

' Article 51 of UN Chagter
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2. Basic Principles

The Preamble of the Declaration highlights the
following principles, which permeate the rights and duties,
enshrined in the Declaration.

i All the members of the human family have the mherent
dignity and equal and inalienable rights.

2 Recognition o the inherent dignity and of the equal and
inalicnable rights is the foundation of freedom, justice and
peace in the world.

3 Disregard and contempt for human rights sesult in
barbarous acts, which outrage the conscience of mankind.
4. Freedom of speech and belicf and freedom from fear and
want is the highest aspiration of the common peaple.

5. Human rights should be protected by the rule of law, if
man is not compelied to have recourse i@ rebellion agatnst
tyranny and oppression.

The General Assembly proclaimed this Universal
Declaration of Human Rights as a commnon standard of
achievement for all the peoples and all nations to the end
that:

(a) every individual and every organ of society

shall strive by teaching and education 1o
promote respect for the rights and freedoms and

(b) ali should try, by progressive measures, o

secure their universal and effective recognition
and observance

Because the peoples of United Nations have in the
Charter reaffirmed their faith in fundamental human rights,
in the dignity and worth of the human person.

3. Overview
The Declaration consists of 30 Articles.
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Articie | is declaratory in nature i.e. it declares that all
human beings are born free and equal in dignity and
rights and that they are endowed with reason and
conscience. It also exhorts them to act towards one
another in 2 spinit of brotherhood.
Article 2 declares that the rights have to be exercised
without distinction of any kind, such as race, colour,
sex, language, rehgion, political or other opinion,
national or social origin, property, birth or other status.
Article 30 prohibits states, groups or persons from
engaging in any activity or to perform any act aimed at
the destruction of any of the rights and freedoms set
torth in the Declaration. .
4. Limitations

Article 29 imposes on every one, duties to the

comraunity in which the free and full development of his
personality is possible. In case of exercise of his rights and
freedoms, everyone shall be subject only to such limitations
as are:

(a) determined by law, solely for the purpose of
secunng due recognition and respect for the right of
others and of meeting the just requirements of
morality, public order and the general welfare in a
democratic society.

(b) these rights and freedoms may in no case be
exercised contrary to the purpeses and principles of
the United Nations.

5. Rights guaranteed
Articles 3-28 confer or declare the rights and

freedoms. We enumerate these here as an overview.

L.~ Right to life, liberty and security (Article .3)
2. Freedom from slavery and servitude {Article. 4)
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11,

12.
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15,
16.
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18.

19.

20.
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Freedom from torture, or degrading treatment
(Articie. 5)

Right to recognition as a person before the law
(Article. 6)

Right to equality before the law and to equal
protection of the law (Anticle 7)

Right to an effective remedy, if rights are
violated {Article .8)

Freedom from arbitrary arrest, detention or exile
(Article. 9)

Right to a fair and public hearing by an
independent tribunal {Article. 10)

Right to be presumed innocent until proven
guilty and protection against retro-activity of the
crimninal law {Articie. 11}

Right to respect for privacy, family, home or
correspondence and honour {Article. 12)

Right of freedom of movement and residence
(Article. i3)

Right to seek and enjoy asylum from
persecution {Article 14)

Right to nationality (Article. 15)

Right to marry and to found a famity (Article
16}

Right to own property (Article. 17}

Right to freedom of thought , conscience and
religion (Article .18)

Right to freedom of opinion and expression
(Article 19)

Right to freedom of peaceful assembly and
association (Article .20}

Right to take part in the Government (Article.
21)

Right to social security (Article 22}
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21. Right to work and free choice of employment
(Article. 23)

22 Ruight to rest and leisure { Article. 24)

23. Right to a standard of living , adequate for
health and well being (Article .25)

24 Right 1o education {Article. 26)

25. Right to participate in the cultural life (Article
27)

26. Right to a facilitating social and intemational
order (Article .28)

1} Right to life

Everyone has the right to life, hberty and security of
person. The vright is non-derogable. This secems
straightforward-governments and individuals are enjoined
to refrain from the wanton killing of their subjects and
fellow beings- but in fact aside from that aspect, it is in fact
hard to determine what a right to determine what these
rights encompass. However, this Articie suggests:

(I) the public authorities, groups or individuals should
refrain from acts and ornissions which directly
endanger life, liberty and security of a person,

{Il)  There 18 a positive obligation on the part of the
states, groups and individuals to take reasonabic
steps in order to prevent the deprivation of life,
liberty and security of persons.

This Article does not create exceptions. However,
the corresponding Article 2 of European Convention of
Human Rights (heremafter called ECHR) enumerates these
eXceptions which are aimed mainly at the unintentional
deprivation of life:

(a) life can be deprived by a well defined due process of
law;

T
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{b) life can be deprived when 1t results from the use of
force which is not more than absolutely necessary:

(1) in defence of any person from unlawful
violence;

(11) in order to effect a lawful arrest or {0 prevent
the

Escape of a person lawfully detained;

Gii)  In action lawfully taken from the purpose of

quelling & riot or insurrection.

Article 5 of ECHR explains exceptions in respect of
the right to liberty. We must keep them in raind while
exercising this right. According to this no one shall be
deprived of his liberty unless in the following cases:

(a) the lawful detention after conviction by a competent
court;

{b) the lawful arrest or detention with the lawful order
of a court;

(c) the lawful arrest or detention to bring the person
before a court on reasonable suspicion of having
committed an offence;

(d) The lawful detention for preventing the spread of
infectious disease, of persons of unsound mind,
addicts etc.

2} Freedom from slavery
No one shall be held in slavery or servitude; slavery
and the slave trade shall be prohibited in all their forms.
Stavery is antithesis of liberty and 1s the worst form of
human degradation. We do not find now the most naked
form of slavery, servitude or slave trade, but still 1t is
practised in various forms in many parts of the world. !

| Keeping in view the importance and invisibility of the issue, we have
devoted a special chapter, * Beyond Chains' to the issue.
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3) Freedom from torture

No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. Article 3 of
the ECHR and Article 7 of International Covenant on Civil
and Political Rights (hereinafter called ICCPR) also deal
with the same issue except that the word ‘cruel’ is missing
from these Articles. This right is non-derogable and
contains no exceptions. These four forms of treatment
represent different levels of seriousness. The aim of the
Article is to protect both the dignity and the integrity,
physical and mentai, of the individual. Now a special
regime called Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment entered
into force on 26 June 1987.

4} Recognition before law

Every normal adult man or worman has the right to
be recognised before the law. Minors also have this right to
recognition. However, in certain cases they can not
represent themselves rather they can be represented by their
guardians or next friends, whe can claim and receive what
1s due to them and can give what is due from them. This
Article gives an equal protection to women as an equally
competent legal person with the full capacity before civil as
well as cniminal law. In nutshell it means that CVEry person,
man or womarn, is swui generus. However, Legislature can
enact qualifications and protections for incapacitated
persons i.e. mentally retarded, minors, unconscious, infirm,
ete.

3) Equality before law
According to Article 7, all persons are equal before
the law and are entitled, without any discrimipation, to
equal protection of the law. All are entitled to equal
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protection against any discrimination and violation of this
Declaration and against any incitement to  such
discrimination. '

There is a subtle distinction between equality before
law and equal protection of law. The former means that
every citizen, whether man or woman, rich or poor,
educated or illiterate, stands on an equal footing before the
law, while the latter mecans that no citizen can be put
beyond the pale of law and no bill of outlawry can be
passed against him. Thus equality before law can have no
content other than the one which is compatible with the due
maintenance of the guarantee of equal protection of law. ?

The nule of equality before the law was enunciated by
Dicey as part of his thesis on theYule of law. By asserting
equality under the rule of law, what he meant to convey
was that all citizens were equally subject to the ordinary
law of the land, administered by the ordinary courts and
that the rule of law in this sense excluded the idea of any
exception of officials or others from the duty of obedience
to the law which governed the other citizens or from the
jurisdiction of the ordinary tribunals. g

It is generally zccepted that the doctrine ot ‘equal
protecticn of law’ permits classification, which in tum must
be reasonable and be based on a defined criterion. *

| Refer to Article 7 of ICCPR .

? Brohi, A.. K, ‘The Fundamental Laws of Pakistan™ Din Muhammad
Press, Karacha, 1958 at 34

* Dicey, “An Introduction to the Law of Constitution”, Macmitlan &
Co, London, 10® ed, 1959, at 183

* Lord Rottschaefer, * constitutional Law. quoted by Brohi { opp,
Cited) at 353
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6) Effective remedy

Everyone has the right to an effective remedy by the
competent national tribunal for acts violating rights
guaranteed by the Constitution or by the law. The remedial
machtnery may include courts, tribunals or any other
possibic forum. Remedy ought to be present even if
persons acting i an official capacity have committed the
violation. '
The remedy is required if the substantive rights or freedoms
granted by the Constitution or by the law are in question.
‘The Articie 8 does not and can not connote a requirement
that there should be domestic machinery in place to address
any possible grievance.

7) Freedom from arbitrary arrest

No one shall be subject to arbitrary arrest, detention
or exile. © This exhortation was given a legal cover by
Article 9 of the I[CCPR which also explains other incidental
rights. It says that no one shall be deprived of his liberty
except on such grounds and in accordance with such
procedure as arc established by law. Anyone who is
arrested shall be informed, at the time of arrest, of the
reasons for his arrest and shall be promptly informed of any
charges against him. Anyone arrested or detained on a
criminal charge shall be brought promptly before a judge
and shall be entitled to trial within a reasonable time or to
release. Furthermore, anyone who has been victim of
uniawtui arrest or detention shall have an enferceable right
10 compensatiorn.

! Refer Article 13 of the ECHR
* Article 9, UDHR
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8) Fair and public trial

The Article 10 entitles in full equality 10 a fair and
public hearing by an independent and impartial tribunai. in
the determination of his rights and obligations and any
criminal charge against him. The Artcle provides
protection of a fair trial in the both civil and cniminal
matters,

This right was provided legal foundation and
consequential details by Article 14 of the ICCPR which
also says that that the press and public may be excluded
from all or part of a trial for reasons of morals, public order
or national security or when the interests of the private
lives of the parties so reguire.

In criminal cases, everyone/ accused has right;

(1) To be informed promptly and in detaill n a
language which he understands ,of the nature
and cause of the charge against him;

(i) To have adequate time and facilities for the
presentation of his defence by the counsel of
his own choosing;

(i) To have trial without undue delay;

{iv} To be tried in his presence;

(v} To be allowed to defend himself in person or
through legal asssstance of his own choosing

{(vi) To examine or fo have examined the
witnesses against him;

{vii} To obtain the attendance and examination of
witnesses an his behalt under the same
condittons as witnesses against him.

(viti) To have a free interpreter if he can not
understand or speak the tanguage used in the
court:

(ix} WNot te be compceiled to testify against himself
or to confess guilt:
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{x} Toan appeal to a higher tribunal.

%) Ianocence and Retroactivity

Everyone charged with a penal offence has the right
to be presumed innocent untit proved guilty according to
law in a nublic trial at which he has had all the guarantees
necessary for his defence. No one shall be held guilty of
any offence on account of any act or omission, which did
not constitute a penal offence ai the ume when 1t was
committed. Nor shall a heavier penalty be imposed than the
one that was applicable at the time the penal offence was
committed. '

The presumption of innocence i1s fundamental to the
protection of human rights. By reason of this presumption,
the burden of proof of the charge 1s on the prosecution and
the accused has the benefit of doubt. No guilt can be
presumed until the charge has been proved beypnud
reasonable doubt. It 15 also a duty of all the public
authorities to refrain from prejudging the outcome of the
trial.

The principle governing the powers of a Legisiature
is that it can make all laws, including retrospective laws
operating i the field of substantive laws and procedure.
There is no fundamental difference between ex post facto
and retrospective laws, except that the former 1s wider and
also includes procedural legislation e.g. it can render a
previous act cripinal or increases the punishment for a
crime retrospectively. The Article |1 of the Declaration
prohibits ex post fact and retrospective laws and this
principle has been codified under Article 14 of the ICCPR.

' Refer Article 14 of ICCPR
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[0} Respect for privacy

No one shall be subjected to arbitrary Interference
with his privacy, family, home or correspondenice, or 1o
attacks upon his honour and reputation. Everyonc has the
right to the protection of the law against such interierence
or attack, !

Article 8 of the ECHR says that the interference by
a public authority with the exercise of the nght can be only:

{2) in accordance with the law and

(b) when it is necessary in a demccratic society in

the interests of
(i) national security, public safety or
(i1) the economic well-being of the country;
(i) for the protection of disorder or crime,
(iv} for protection of health or morals; or
(v} for the protection of the rights and
freedomis of others,

An important aspect of privacy is that of control
over personal information and there shouid be a procedure
to weigh it up against a competing interest. Effective
measures have 1o be faken by states to ensure that
information concerning a person’s private life does not
zach the hands of persons who are not authorise by law to
receive it *

11) Freedom of miovement
Everyone has the risht to freedo. - of movement and
residence within the bordrs of each <tate. It means that
cvervone can wmove freely from one arca 1o the other and
can also change residence from one part of the country to

' Article 12, UDHR
* Refer Article 8 of ECHR and Article 17 of ICCPR
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the other. It is true with respect to the pght w leave any
country inciuding his own and to return to his country. E
Howeve:, Article 12 of the ICCPR enumerates
ceriain restrictions that can be imposed on the exercise of
this nght:
(a) these ought be provided by taw and
(b} are necessary to protect
(i} national security,
(i1} public order,
(1i1) public health or morals or
(iv) the rights and freedoms of others; and
(vj should be consistent with the other rights
recognised in the ICCPR. 2

12} Right of asylum
Under Article 14, everyone has the right to seek and
enjoy in other countries asylum from persecution.
However, this right may not be invoked in the cases of
prosecution genuinely arising from non-political cnmes or
from acts conirary to the purposes and principles of the
United Nations.

13) Right of nationality

Evervone has the right to a nationality and no one
shall be arbitrarily deprived of his nationality nor denied
the right 1o change his nationality’. This right is meant to
save persens from homelessness or statelessness. The night

connotes thyee things that:
(3) cveryc-e has a right to a nationality. The articie has
not clarified the guestion of ‘nationality of which

' Refer Article 13, UDHR
" refer Article 2 and 3 of protocol Ne 4 of ECHR
T Articke 15, UDHR
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country’? It will depend on the principle of “effective
and genuine link” i.e. a person will have a right to get
the nationality of the country with which he/she has
effective and genuine link/connection.

(b) a person can be deprived of his nationality only with
due process of law and that too in accordance with the
constitution or law and

(¢) everyone is free to change his nationality if so desires
and deserves in accordance with the established norms
of law of the land or intemational taw.

14) Marriage and family

Men and women of full age have the right to marry
and to found a family. They can exercise this fundamental
right without any limitation due to race nationality or
religion. They are entitled to equal rights as to marriage and
during marriage and at its dissolution. Furthermore,
marriage shall be entered into with free and full consent of
the intending spouses. ' These rights are based on the belief
that the family is the natural and fundamental group unit of
the society and is entitled to protection by the society and
the state. Under Ardicle 12 of FCHR, this right will be
exercised in accordance with national law. *

The right to family implies the possibility to
procreate and live together; hence family planning should
be consistent with this right. During the marriage, equality
extends to all matters arising from their relationship. This
right also implies that states can establish a specific
marriageable age to cnable each of them to free and full
consent.

' Article 16, UDHR
2 Refer Article 12 of ICCPR
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15) Right of property
Articie 17 declares that every one has the right to
own property, alone as weil in association with others and
no one shall be arbitranly deprived of his property. This
right is codified in Article 1 of the Protocol No. 1 of the
ECHR. This rght includes three things: |
a) every person (man, woman, minor) has right to own
property as his legally vested right. Right to own
includes, nght to acquire, hold and dispose;
b) this right can be exercised alone or jointly with
others; and
c) depnvation of the property can only take place in
accordance with the laws.

Tae term property includes interest in property, like
that of a mortgage, lease, patents, copyrights and every
other ‘thing’ of exchangeable value. The right to acquire,
hold and dispose property can be subject to reasonable and
justiciable restriction in the public interest.

16) Freedom of thought
Everyone has the right to freedom of thought,
conscience and religion. This right includes freedom to:
a) change his religion or belief and
b) manifest his religion, in public or private .in
teaching, practice , worship and observance. !

Article 9(2) of the ECHR explains limitations on
the exercise of this right. The limitations are valid only if:
(a) prescribed by law and
(b) are necessary in a democratic society in the interest
of |

' Article 18, UDHR
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(1} public safety;

(1) protection of public order

(i) protection of health or morals or

(111}  protectuon of the rights and freedoms of
others

The ICCPR added further dimensions te the
exercise of this right:

a) there should be no coercion which would 1mpart the
freedom of the person to have or to adopt a religion
or belief of his choice;

b} The state shall undertake that the parents and legal
guardians will have the right to ensure the religious,
moral education of their children in conformity with
their own convictions. '

17) Freedom of expression
Everyone has the right to freedom of opinion and
expression. The right includes to:
(a) hold opinion without interference ; and
(b) seek, receive and impart information and ideas
through any media, regardless of frontiers.

The ECHR makes it clear that this right can be
subject to such conditions, formalities, restrictions or
penakties as are

(a) prescribed by law and
(b) are necessary in a democratic society in the interest
of

(1) national security,
(11) terntonal integnty;

' Article 18 of ICCPR
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(i11) public safety; and

(iv) for the prevention of disorder and crime,

(v} the disclosure of information received in
confidence;

{vi) and for the protection ot health or morals, and

(vii) for the protection of reputation or nights of
others; and

{vin)For mamtaming the awthonty and impartiality
of judiciary '

However the ICCPR reduces the limitations to the
following:
a) for respeet of the rights and reputation of others and
b) for the protection of national security or public
order, public health or morais. 2

18) Freedom of assembly

Everyone has the right to freedom of peaceful
assembly and association but no one may be compelled to
belong to an association. * The ECHR extends this right to
form and to join trade union for the protection of his
interests. *

The Article 11 of the ECHR and Articie 22 of the
{CCPR describe the limitations that can be imposed on the
exercise of this nght by saying that:

(a) only those restrictions can be imposed which are
prescribed by law; and

Article 10 of ECHR
Arucle 19 of ICCPR
Article 20, UDHR

Article 20 of ECHR

-~ (9] 1 —
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(b) which are necessary in a democratic society in the
iterest of
{1} national secunity
(i1} public safety
{(in) public order
(iv) protection of public health or morals or
(v} Protection of rights and freedoms of others.

The addition of word ‘peaceful” has restricted the
scope of assembly. ‘Association’ need not be assigned
notional meaning. It means veluntary association, not a
professional organisation established by the government.
However, the freedom of association also implies
protection  against  compulsory membership of an
association.

19) Public rights
Everyone has the right to take part in the
government of his country. This right can be exercised
directly or through chosen representatives. Furthermore,
everyone has the right to equal access to public service in
his country. The authority of the government should be
hased on the will of the people and this should be expressed
by:
(a) free and genuine elections;
{b) the election shall be conducted on universai and equal
suffrage; and
{¢) the elections shall be held by secret ballot. *
The ICCPR has codified this right but claims that 1t
should be exercised:
{a) without distinction of any kind, such as race, colour,
language, religion, political or other opiaion,

b Article 21, UDHR



A6 -Unnrersal Dadarazion of Hurran Rights

national or social origin, property, birth or other
status: and

(b} reasonable restrictions can be imposed on this right.
]

20) Social security
Everyone has the right to social security and is
entitled to realisation of the economie, social and cultural
rights indispensable for his dignity and the free
development of his personality. However, this right is
subject to the organisation and resources of each state. 2

21) Work and employment
Everyone has the right to work and employment.

The nght to work and employment means:

(1) free choice of employment;

(it} fust and favourable conditions of work;

(iil) protection against unemplovment;

(1v) equal pay for equal work;

(v} just and favourable remuneration that can ensure for
himself and his family an existence worthy of human
dignity;

{vi} remuneration shall be supplemented, if necessary, by
the means of social protection; and

(vii) the right to form and to join Trade Union for the
protection of his interests,

22} Rest and leisure
Everyone has the right to rest and leisure, including
reasonable limitation of working hours and periodic
holidays with pay. * The right to rest and leisure has been

Refer Article 25 of ICCPR

Armicte 22, UDHR

Article 23, UDHR; also refer to Article7 of the ICCPR
Article 24, UDHR

I
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considered as a basic right because it s necessary for the
secial and cuitural actuaiisation of his personality,

23) Standard of living

Evervone has the right {o:

{1 a standard of living adequate for the health and
well-being of himself and of his family, including
food. clothing, housing and medical care and
necessary social services; and

{ii) the right te security in the event of unemployment,
sickness, disability, widowhood, old age or other
lack of livelihood in circumstances bevond his
control.

(ii)  Motherhood and childhood are also entitied to
special care. !

The right to a standard of living is accepted to
preserve and promote the inherent dignity and worth of the
human beings otherwise it would be very difficult for the
weak and the infirm to survive or to make both ends meet.

24) Right to education

Everyone has the right to education. Education shall
be free, at least in the elementary and fundamentaj stages.
Elementary education shall be compulsory. Technical and
professional education shail be made egually accessible and
the higher education shall be equally accessible te all on
the basis of merit. Parents have the right to choose the kind

of education that shall be given to their children.

Education shall be directed to the following objectives:
{a) the full development of the human personality,

b Article 25. UDHR
2 Refer Article 11 of the ICESCR
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(b} strengthening of respect for human rights and
fundamental freedoms;

(c) promoting understanding, tolerance and friendship
among all nations, racial or religious groups and

(d) turthering the activities of the United Nations for the
maintenance of peace. '

25) Right to cultural life
Everyone has the right freely to participate in the
cultural life of the country, to enjoy the arts and to share in
scientific advancementis and its benefits. Everyone has the
right to the protection of the moral and material interests
resufiing from any scientific, literary or artistic production
of which he is the author. °

26) Social order
Everyone is entitled 1o a social and international
order in which the rights and freedoms set forth in the
Declaration can be fully realised. * This right, though still
in ambiguous terms, was accepted under the influence of
lobbying by the third world and socialist countries. !

' Article 26, UDHR; also refer to Article 13 of the ICESCR

* Articte 27 of UDHR: also refer to Articte 15 of the ICESCR
} Article 28, UDHR

* For details see chapter, * Right to Development’



Chapter Three

UNITED NATIONS ENFORCEMENT
SYSTEM

1. Intreduction

The protection and effectiveness of human nights,
evolved from within the UN system, to a great degree,
depends on UN’s ability to enforce these rights but the very
concept of ‘enforcement’ in the UN Charter relates only fo
the enforcement of the decisions of the Security Council’
and no such specific enforcement mechanism (use of force
or sanctions ete.) is available to enforce the human rights.

‘Enforcement’ means use of all means intended
and proper to induce respect for human rights® The
monitoring and enforcement arrangements of the UN
Human Rights (Human Rights originating from UN
instruthents) have a ‘iwo-track” approach.

(1) Charter-based organs including those (a) whose
creation is directly mandated by the UN Charter.
such as the General Assembly and the Human
Rights Council (as the successor to the Commission
on Human Rights and which have been authorized
by one of those bodies, such as the Sub-
Commission on the Promotion and Protection of

! Article 45 of UN Charter
 Rudolf Rernhardi. “General Report in Bernhardt and Jolowioz (eds),
International Enforcement of Human Rights (19835}, at page 3
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Human Rights, and the Commission on the Status
of Women: and

(2) Treaty-based organs such as the Human Rights
Committee  formed under the International
Covenant under Civil Political Rights, referred to in
this book as the ‘ICCPR Committee’. It is different
from the UN Human Rights Council that is
wdentified as the ‘UN Council’, which has been
created for a range of other human rights Treaties
eriginating in UN processes. These organs are
intended to monitor compliance by states with their
obligations under those Treaties.

2. Charter Organs

Charter organs and institutions are of two types: (i)
organs created by Charter itself, and (i) institutions
constituted by organs created by Charter.

The ‘Principal Organs’ created by the Charter of
UN (1945) are (i) Security Council: (it} General Assembly;
(11} Economic and Social Council (ECOS0C); av)
Trusteeship Council; (v) The Secretariat; and (vi) The
International Court of Justice.

The Trusteeship Council suspended s work in
1994 after compieting the Post-World War-][ de-
colonization process. The ECOSOC in the past has played
a role as an intermediary between the General Assembiy
and the Commission on Human Rights but now its role has
been bypassed by the creation in 2006 of the UN Human
Rights Council and this Councii directly reports to the
General Assembly. T

The role of the Secunty Council with reference to
protection of human rights has expanded in the wake of end
of the cold war, Increasingly, it is playing a significant role
in matters such as inclusion of provisions related to the



Huwrun Rights 5]

human rights in peace agrecments, eliminating the use of
children in armed conflicts ete. and 1t is moving toward
concept of “responsibility to protect”. The role of Security
Council in the ehimination of apartheid in South Africa is
very positive but it failed in stopping the genocide in
Bosnia and especially in Rwanda where 800,600 people
were killed 1n about 100 days, one of the most abhorrent
events of the human history. However, the whole system of
the Security Council is paralyzed by the veto power held by
five Permanent Members (USA, UK, France, Russia and
China) out of total fifteen members.

The International Court of Justice has recently
given a series of important judgments coatributing to the
proper understanding of various aspects of international
human rights regime. The Secretariat is headed by the
Secretary General, who has been resultantly championing
the causes of human rights and increasingly involved 1n the
mainstreaming of human rights. -

Amongst the institutions constituted by organs
created by Charter is the High Commissioner for Human
Rights (UNHCHR). It is the principal UN officer dealing
with Human Rights. He works under the Security Council.
(Details later)

Similarly, the Commission on the Status of Women
was established in 1947 and it reports to the ECOS0C. lis
mandate is to promote rights of women in the political,
economic, civil, social and educational fields. It has 45
members who are representatives of governments. It 1§ a
very active Commission and among others has drafted,
Convention on Elimination of all forms of Discrimination
against Women, 1979,

There is a Permanent Forum of Indigenous People.
The Forum discusses the economic, social, cultural,
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environmental. human rights issue ctc. of the indigenous
people. It advises the ECOSOQC and other UN agencies.

The Sub-Commission on the Promotion and
Protection of the Human Rights consists of independent
experts elected on the basis of nominations of governments.
[t has various working Groups on different issues of human
rights.

The Charter-organs and institutions are primarily
political argans or institutions and have 2 broader mandate
lo promote awareness and respect for human rights and to
prevent violations of human rights

3. Methods for Responding to Violations

The Human Rights Council is a new organization, sefup in
2006, to remedy the perceived deficiencies of the Human
Rights Commission. The Council has practically, with
some amendments, followed the technique used by the
Commission for responding to various violations of the
Human Rights. The procedures of the Commission and
Council include:

1} Faet-finding:

Most of the UN procedures depend on fact finding. It
means ascertaming a given situation and to report about it
to the relevant body in the light of international human
right standards. The credibility of the fact-finding depends
on many factors i.e. thoroughness, objectivity, procedural
fairness etc. in the ascertainment of facts. There are also
great difficolties in the way of fact-findings i.e. denial of
government about violations’ exaggeration of situations by
the mterested groups.

The Special Rapportetrs and vther Independent Experts
of the Commission on Human Rights adopted in 1997 their
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own Terms of Reference and agreed that duning fact
finding  nussions, the Special  Rapporteurs or
Representatives, Experts etc. of the Commission on Human
Rights, as well as United Nations staff accompanying them,
should be given the following guarantees and facilities,
among others, by the Government that invited them to vistt
its country:

a) Freedom of movement n the whole country,
including facilitation of transport, in particular to
restricted areas;

b) Freedom of inquiry, in particular as regards:

1. Access to all prisons, detention centres and
places of interrogation;
i. Contacts with central and local authorities of
all branches of government;
111, Contacts with representatives of non-

governmental organizations. other private
institutions and the media;

IV, Confidential and unsupervised contact with
witnesses and other private persons, including
persons deprived of their liberty; and

v, Full access 10 all documentary matenal
relevant to the mandate;

c) Assurance by the government that no persons.
officials or private individuals who have been in
contact with the Special Rapporteurs/Representative
in relation to the mandate will for this reason suffer
threats, harassment or punishment or subjected to
judicial proceedings;

d} Appropriate  security  arangements  without,
however, restricting the freedom of movement and
inquiry referred to above. t

"UN Doc. No. EACN.4/1998/45, Appendix V
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2} The 1503 Procedure

This Procedure 15 named due to ECQOSOC
Resolution 1503 (1970 ' which authorized the Human
Rights Commission to estdblish a procedure for the
examination of  complaints  (normally called
communication) pertaiming fo ‘situations which appear to
reveal a consistent pattern of gross and rehiably attested
violation of human rights and all fundamental freedoms
cccwring o any part of the world and under any
circumstances’. _

The Procedure was time-consuming, difficult and
tengthy so that states are not lightly accused of violations.
Individual matters were not entertained but ‘situstions®
were considered.  Approximately, on average 500000
complaints were received per year. From 1997 to 2@05,’“
about 86 states had been subject of scrutiny—27 of Africa,
27 of Asia, 16 of Latin America. 10 of Eastern Europe and
6 of the Western Europe. The newly established Human
Rights Council has amended this Procedure.

On I8 June 2007, the Human Rights Council
adopted 2 new ‘Complaint Procedure’ in compliance with
the mandate entrusted by General Assembly which
mandated Council ‘to review and. where necessary,
improve and rationalize, within one year after the holding
of its first session, all mandates, mechanisms, functions and
responsibilities of the former Commission on Hushan
Rights, including the 1503 procedure, in order to maintain a
systetn  of  special procedures, expert advice and a
complaint procedure’. *

' Reselution 1503 (XLVII})
“ Resolution 60/251 of 15 March 2006
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The Procedure retains its confidential nature, with a
view to enhancing cooperation with the State concerned.
Two separate working groups, (i) the Working Group on
Comnunications und (ii) the Working Group on, Situations,
are established with the mandate to examine the
communications and to bring to the attention of the Council
consistent patterns of gross and reliably attested violations
of human rights and fundamental freedoms. Manifestly ill-
founded and anonymous communications are screened out
by the Chairperson of the Working Group on
Communications, based on the admissibility criteria
detailed below. Communications not rejected in the initial
screening are transmitted to the State concerned to obtain
its views on the allegations of violations.

The Advisory Committee of the Human Rights
Council, from among its members, constitutes the Working
Group on Communications (WGC) for a term of three
vears. It consists of five imndependent and highly qualified
experts geographically representative of the five regional
groups. The WGC meets to assess the admissibility and the
mertts of a communication. All admissible communications
and recommendations thereon are transmitted to the
Working Group on Situations.

The Working Group on  Situations (WGS)
comprises five members appointed by the regional groups
from among the States member of the Council for the
period of one year. [t examines the communications
transferred to it by the WGC, including the replies of States
thereon, as well as the situations, which the Council is
already seized of under the complaint procedure. The
WGS, on  the basis of the information and
recommendations provided by the WGC, presents the
Council with a report on consistent patterns of gross and
reliably attested violations of human nghts and
fundamental freedoms and makes recommendations to the
Council on the course of action to take. The Council then
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decides on each situation.

The Council or the WGC admits all communication

related to a violatton of human rights and fundamental
freedoms unless:

i,
ii.

iit.

v,

V1.

vii.

Viil.

It has mantfestly political motivations; or

[ts obiect is not consistent with the UN Charter, the
Universal Declaration of Human Rights and other
applicable instruments in the field of human rights
law; or

It does not contain a factual description of the alleged
violations, including the rights which are alleged to
have been violated: or

Its language 15 abusive but such communication may
be considered after deletion of the abusive language;
or

It is not submitted by a person or a group of persons
claiming to be the victim of violations of human
rights and fundamental freedoms or by any person or
group of persons, including NGOs acting in good
faith 11 accordance with the principles of human
rights and claiming to have direct and reliable
knowledge of those violations; or

It 18 exciusively based on reports disseminated by
mass media; or

It refers to a case that is already being dealt with by a
United Nations or similar regional complaints
procedure; or

The domestic remedies have not been exhausted.
unless it appears that such remedies would be
ineffective or unreasonably prolonged. !

" A/HRC/3/CRP.3, A/HRC/4/CRP.6 and AHRCIS/CRE.S.
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3) The 1235 Procedure

This Procedure was established by Resolution No,
1935 of ESCOSOC and the Procedure allowed an annual
public debate on the gross violations of human rights and
fundamental freedoms including policies of racial
discrimination, segregation and apartheid in all countries. E
The Commission could examine the ‘situations, which
reveal a consistent patiern of violations of human rights’
and report and make recommendations to the ECOSOC.

In other words, this Procedure authorized two
things (a) holding of a public debate during annual session
of the Commission wherein governments and NGO(s) are
given opportunity to highlight country specific situation
that merits the attention of the Commission; (b) studying
and investigating particular situations {0t individual cases)
through techniques and methods considered appropriate by
the Commission.

The broad range of outcomes of this Procedure may
include;

i The mere mention of a situation in the debate
might embarrass a country (sometimes referred
to as the sanction of “shaming™), gencrate media
coverage, or influence another country’s foreign
policy;

i, An NGO might use the occasion 0 pressure
other governments to take up the issie on a
bilateral or muttilateral basis,

i, A draft resolution might be circulated, and then
withdrawn, perhaps after a strong lobbying
effort by the government concerned of in
response to concessions offered by the
government; or

' Resolution 1235 (X111} 1967
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1v.

The Chairperson of the Commission might 15sue
a statement of exhortation, with the {either
tormal or de facto) approval of the Commission.

If the Commission did take up the matter, it might:

Decide that the country concerned should he
provided with ‘advisory services’, thus avoiding
condemnation but making its concern clear:
Adopt a resolution calling for all available
information to be submitted to it with a view to
considering the matter at a later session;

Call upon the State Party to respond to the
allegations in detail and in writing before its
next session;

Adopt a resolution criticizing the government
and calling upon the povernment to take specific
measures;

Appoint an independent expert to provide the
country with ‘technical assistance’, which is
essentially a face-saving way of appointing
someone who acts very much like a Special
Rapporteurs;

Appoint a Special Rapporteurs or other
individual or group to examine the situation and
submit a report to the Commission on the basis
of a visit (if possihle) to the country;

Call upon the Secretary General to appoint a
Special Representative to perform 2 similar
function: or

Call upon the Security Council to take up the
issue, with a view to censidering the adoption of
sanctions or some other punitive measure.
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4) The Thematic Special Procedure

These thematic special procedures are termed as the
crown jewel of the UN Human Rights Systemi'.  These
procedures are devoted to a particular theme instead of a
country or a region. The first example was the “Working
Group on Disappearances’ cstablished in 1980, I was
cstablished for Argentune but the UN, not to single out
Argenting, did not use its name.

With the passage of time, the thematic mechanisms
have increased significantly. fn 1985, there were only three
whereas their numbers raised to more than 28 and in 2004,
about 100 reports were submitted about 40 countries and
1300 communications were sent to 142 governments in
respect of 4448 individuat cases.

The 28 mandates deal with (1} disappearances, (2)
extrajudicial executions, (3) torture; (4) freedom of religion
or belief, (5) the sale of children, child prostitution and
child pornography, (6) arbitrary detentions, (7) freedom of
opinion and expression, (§) contemporary forms of racism,
racial discrimination, xenophobia and related intolerance,
(9) independence of judges and lawyers, (10) violence
against women, {11) toxic and dangerous products and
waste, (12) extreme poverty, (13) migrants; (14} foreign
debt: (15) the right to education, (16) the right to food, (17)
the right to housing, {18) human nghts defenders, (19)
indigenous peoples, (20) people of African descent, {(21)
the right to health, (22) intemally displaced persons, (23)
trafficking in persons, (24) mercenaries, (25) terrorism,
(26) international  solidarity, (27) transnational
corporations, and (28) minority issues. Thus since the
creation of the first mechanism, the Commission created an

' Henry J. Steiner “International Human Rights In Context-Law Palitics
Morals”, 39 Ed.  Kofi Annan, Secretary General of UN-2006, Oxford
Publishers at page 765
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average of slightly more than one new mechanism every
year.

In the thematic procedures, sometimes, different
nomenclature is used for different mandate holders e.g.
“Working Group’, ‘Special Rapporteurs’, ‘Independent
Expert’, ‘Representative or Special Representative of
Secretary General, but practically there 1s no difference.
Their functions include:

* Act urgently on information that suggests that a
human rights violation is about to happen, or is
already occurring. Urgent action usually takes
the form of direction contact with the foreign
ministry of the country concerned, or through
the release of a public statement:

« Respond to allegations that a violation has
already taken place, through direct contact with
the permanent mission of the country concerned
in Geneva (or New York if necessary), or
through a public statement.

¢ Undertake fact-finding missions to examine, at
first hand, allegations of violations and provide
detatied recommendations and advice to the
government concerned,;

s Examine the giobal phenomenon of a type of
violation through studies in order to provide an
understanding of the problem and its solutions;

* Clanfy the applicable international legal
framework to address a particular violation;

e Present annual reports to the
Commusstor/Council (and in some cases interim
reports to the General Assembly) documenting
their activities, which can include a summary of
communications with governments, mission
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reports and mssion follow up, studies and
recommendations. '

The special procedures, as comments, Amnesty
International, are at the core of the UN Human Rights
machinery. They are independent and objective experts
who can monitor and respond te situations and allegations
of violations of human rights. They play a unique roie in
promoting and protecting human rights but they work
haphazardly, lack proper funding, lack cooperation for
states etc™.

4. The UN Human Rights Council

The Human Rights Council, by a Resolution of the
General Assembly replaced, the UN Commission on
Human Rights in 2006. The dissatisfaction of various
stakeholders like developing states, NGOs etc. led to the
demise of the Comumission and creation of the Council but
as a result of vearlong and heavy negotiations on the
principles, approaches, composition, functions, procedures
etc. of the proposed Council.

The General Assembly Resolution decided that the
work of the Council shall be guided by the principles of
universality, impartiality, objectivity, non-selectivity,
constructive international dialogue and cooperation with 2
view to enhancing the promotion and protection of all
human rights including nghts to development,

The Resolution gave the following mandate to the
Council:

' Amnesty International, United Nations Special Procedures: Building
;}n a Comnerstone of Human Rights Protecuon (2003}, p.5

Ib:d
* UN Resolation No.60/151/ {2006)
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{a) Promote human rights education and learning as
well as advisory  services, technical assistance and
capacity building;

(b} Serve as a forum for dialogue on thematic issues
on all human rights;

(¢} Make recommendations to the General
Assembly for the further development of
international law in the tield of human nghts;

(d) Promote the full implementation of human
rights obligations undertaken by States and foliow-
up to the goals and commitments related to the
promotion  and protection  of human  rights
cmanating from United Nations conferences and
SUMmMIts;

(e} Undertake a Universal Periodic Review, based
un objective and reliable

information, of the fuifillment by each State of sts
numan nghts obligations and commitments m a
manner which ensures umversality of coverage and
equal treatment with respect to all States;

(f) Contrbute, through dialogue and cooperation,
towards the prevention of human rights violations
and respond promptly to human rights emergencies;
(g} Assume the role and responsibilities of the
Commission on Huaman Rights relating to the wark
of the Office of the United Nations High
Commnussioner for Human Rights;

{h) Work m close cooperation in the field of human
rights with Governments, regional organizations,
national human rights institutions and civil society;
(1) Make recommendations with regard to the
promotion and protection of human nghts;

(i} Submit an annual report to the General
Assembly.



Hurm Rights 63

The Councii consists of forty-seven Member States,
which shall be clected directly and individually by secret
ballot by the majority of the members of the General
Assembly. The membership shall be based on equitable
geographical distribution, and seats shall be distributed as
follows among regional groups: (i) Group of African
States, 13; (i1} Group of Asian States, 13; (3i1) Group of
Fastern European States, 06; (iv) Group of Latin American
and Canbbean States, 08; and {v) Group of Western
European and other States, 97. The members of the
Council shall serve for a period of three years and shalf not
be eligible for immediate re-election after two consecutive
terms.

The Counci! shall be open te all Member States of
the United Nations. When electing members of the
Council, Member States shall take into account the
contribution of candidates to the promotion and protection
of human rights and their voluntary pledges and
commitments towards human mights. The General
Assembly, by a two-thirds majority of the members present
and voting, may suspend the right of membership in the
Council of a member of the Council that commits gross and
systematic vielations of uman rights,

5. Universal Periodic Review
The General Assembly has on the insistence of
developing countries decided in the same Resolution
{(No.60) that the Council would undertake a Universal
Peniodic Review (UPR) based on objective and reliable
information of the fulfillment of the human rights
cbligations and comments of each state.
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a)

1)

i}

K)
Y

The UPR shait: '

Promote the  universality,  interdependence,
indivisibility and interrelatedness of all human
rights:

Be a cooperative mechanism based on objective and
reliable information and on interactive dialogue:
Ensure universal coverage and egual treatment of
aii States;

Be an intergovernmental process, UN Member-
driven and action oriented;

Fully involve the country under review:
Complement and not duplicate other human rights
mechanisms, thus representing an added value!

Be conducted in an objective, transparent, non-
sclective, constructive, non-confrontational and
non-politicized manner;

Not be overly burdensome to the concerned State or
to the agenda of the HRC;

Not be overly long: it should be realistic and not
absorb a disproportionate amount of time or human
and financial resources;

Not diminish the HR(’s capacity to respond 10
urgent human rights situations;

Fully integrate a gender perspective

Take into account the level of development and
specificities of countries;

Ensure the participation of all relevant stakeholders,
including non-governmental organizations (NGQOs)
and national human rights institutions (NHRIs).

The objectives of the UPR include:

' HRC Resolution 5/1 of 18 June 2007 and HRC decision 67102 of 27
September 2007
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a) lmprovement of the human rights situation on the
eround;

b) Fulfiliment of the state’s human rights obligations
and cominitments and assessment of positive
developments and chalienges faced by the state;

¢) Enhancement of the State’s capacity and technical
assistance;

d) Sharing of best practices among states and other
stakeholders in consultation with and with the
consent of the state concerned;

e) Support for cooperstion in the promotion and
protection of human rights;

f) Encouragement of full cooperation and engagement
with the Council, other human rights bodies and the
QOHCHR.

The first cycle of the UPR has to be completed in
four years. In other words, about 50 countries witl be
considered in one year, The UPR shall be based on the (a)
information prepared by the state concemed on 4
prescribed format on the basis of the guidelines provided
by the Council; (b} information complied hy the office of
the OHCHR: and {(¢) additional reliable information
nrovided by other stakeholders.

The UPR will be conducted in a Working Grouap
chaired by the President of the Council, comprsing 47
members’ states of the Council, Other stakeholders,
observers and some Rapporteurs also atiend the session. A
report containing sumyuary of proceedings of the Review
process  conducted by  the  Working Group,
recommendations, conciusions and commitments shall be
prepared in full cooperation with the country under UPR.
The Report has to be implemented primarily by the state
under review.
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8. The Human Rights Commissioner for Human

Rights

The proposal to establish the office of the High
Commissioner for Human Rights was pending since long
but 1t was approved in the Vienna World Conference on
Human Rights in 1993, The General Assembly, ' in its
resotution on “High Commissiener For The Promotion And
Protection Of All Human Rights” declared that the High
Cormmissioner for Human Rights ‘shall be a person of high
moral standing and personal integrity and shall pnsscéis
expertise and general knowledge and understanding of
diverse cultures necessary for impartial, objective. non-
selective and effective preference of the duties’. He shall
be appointed by the Secretary General of the UN aud
approved by the (eneral Assembly with due regard to-
geographic nature and shall have a fixed term of five years,

HCHR 15 the UN official with principal
responsibility for UN human rights activities under the
direction and authority of the Secretary General with the
overall competence of the General Assembly and ESOSOC
and Human Rights Council. '

The functions and the responsibilities of the HCHR
shall include:

a. To promote. and protect the effective
enjoyment by all of ail civil, cultural,
economic, political and social rights:

b. To carry out the tasks assigned to him/her
by the competent bodies of the United
Nations System in the field of human rights

' Vide its Resolution No.48/141 {1993
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and 10 make recommendations to them with
a view 1o improving the promotion and
protection of all human rights:

To promote and protect the realization of the
rght to development and to enhanée support
from relevant bodies of the United Nations
system for this purpose;

To provide, through the Centre for Human
Rights of the Secretariat and other
appropriate institutions, advisory services
and fechnical and financial assistance, at the
request of the State concerned and, where
appropriate, the regional human rights
orgamizations. with a view o supporting
actions and programs in the field of human
rights;

To coordinate relevant United Nations
education and public iaformation programs
it the field of human rights;

To play an active role in removing the
current obstacles and in meeting the
challenges to the full realization of all
human rights and in preventing the
continuation of human rights violations
throughout the world;

To engage in a dislogue with all
Governments in the implementation of
hisher mandate with a view fo securing
respect for all human rights;

To enhance international cooperation for the
promotion and protection of all human
rights;
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1. To coordinate the human rights promotion
and protection activities throughout the
United Nations System;

i. To rationalize, adapt, strengthen and
streaniline the United Nations machinery in
the field of human nghts with a view to
improving its efficiency and effectiveness.

7. The Treaty Bedies
After considering the UN Charter based on systems

and procedures {from 2 to 6 above), et us now focus on the
structures, roles, functions and processes of intemational
human rights bodies created by vartous treaties. The treaty
bod:es include:

a) The ICCPR Committee 1is ecstablished under

Internaticnal Covenant on Civil and Political Rights.
It has four main functions': (i) consideration of
state’s reports; (i) adoption of general comments; (3}
examination of communications (complaints); and (4)
an interstate complaints procedure.

The committee consists of eighteen members of the
nationals of States Parties who ‘shali be person of
high moral character and recognized competence in
the field of human right’. In the election of the
Committee, consideration shall be given to the
‘equitable geographical distribution of membership
and to the represemtative of the different civilizations

'Article 40 and 41 of Intermational Covenant on Civil and Political
Rights
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and principal legal systcms’l. The members shall be
selected and serve in their personal cﬁpacityz.

b) ICESR Committee is established under Intemnational
Covenant on Economic, Social and Cultural Rights
1976.°

¢) CEDAW Committee 15 established under the
Convention on Elimination of ali forms of
Discrimination Against Women 1979,

d) CAT Commiftee 18 established under Convention
Against Torture;

¢) CERD Committee is established under lnternational
Convention on the Elimination of all Forms of Racial
Discrimination;

f) CRC Committee 1s established under Convention on
the Rights of the Child:

g) CMW Committee is estahlished under Convention on

" the Protection of Ali Migrant Workers and Members
of their Families;

7} CRPD Committee is established under the Convention
on the Rights of Persons with Disabiiitics; and

i}y CED committee ig established unde International
Convention for the Protection of Al forms of
Enforced Disappearance.

t Aricle 31
3 Asticle 28
3} all such committees are on the puitom of ICCOFR Committes,



Chapter Four
UN AND NGOs PARTNERSHIP

I. Introduction

Non-Governmental Organizations are g Very
important part of the broader human nghts movement.
They not only bring out the facts, but also contribute 1o
standard  setting as well as to  the promotion and
enforcernent of hurnan rights norms with speed and
decisiveness. They normally call governments 1o accournt
for and compel reconsideration of policies that disregard
human righis.

The INGOs (Intemational Non-Governmental
Orgamzations) activities focus on the preparation of reports
on country situations throughout the world, They distribute
these reports, provide the information to media and
advocate before national executives or legislatures and
International  Orpanizations. Sometimes, they initiate or
join as amicus curiae (friend of the court) in litigation.
Thetr other activities include drafting proposed legislation,
buman rights education, protesis and demonstrations, letter-
wnting, mornitoring  and critiqiing | the works of
governmental  and  inter-governmental human  rights
agencres, and working with and strengthening their local
affiliates.

The First World INGOs Tike Amnesty Internationa) |
nomally  concentrate on  individual tases involving
violagtions of identifiable persons’ rights (o personal
security. This stress on individual cases may blur the hig
picture, the systemic and structural 1ssues that underline
violations: land-holding pattern, ethnic  and  ¢lags
discrimination, unreprescntative political formations, mal-
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distribution of resources and power. The critics argue that
economic and soctal noghts must fipure as parts of an
integrated view of neceds and nghts in Third World
Societies.

It is true to a great extent but the principal INGOs
are mote than the statisticians of violence. They refer to
such factors as military control over civilian government,
unequal power among ethnic groups, and concentration-of
economic resources in a small elite. Secondly, who will
report facts if most NGOs did not? Thirdly, the immediate
necessity for human rights groups is to stop violations.
Fourthly, think tanks, academics, government policy
makers do concentrate on broader social analysis. '

Article 71 of the UN Charters acknowledges the
important rote of NGOs. The Article reads: “The Economic
and Social Council may make suitable arrangements for
consultation with non-governmental organizations, which
are concerned with matters within its competence. Such
arrangements may be made with internafional organizations
and, where appropriate with national orgsmzations after
consultations with the Members of the United Nations’,

The UN human right mechanisms rely heavily on

NGOs for alternative information as well, as to heighten
€ external pressure on the delinquent states. On the
other hand, the NGQOs have only reluctantly been
awarded lobbying ‘rights’.

The existing consultative arrangements within the

UN system are overloaded and unsustamable. The
UNESCO Resolution 1296 enunciates the following
principles t0 be applied in establishing consultative
relations with NGOs: :

! Henry Steiner, Diverse Partners: Non-Governmental Organizations in
The Human Rights Movement, 199] at 19



72 UN ard NGOs Parmersinp

2.

The Principles
The following principles shall be applied in

establishing consultative relations with non-governmental
organizations:’

(1)

(2}

(3)

{4)

The organization shall be concerned with matters
falling within the competence of the Fconomic and
Social Council with respect to human rights.

The aims and purposes of the organization shall be
in conformity with the spirit, purposes and principles
of the Charter of the United Nations.

The organization shali undertake to support the work
of the United Nations and to promote knowledge of
1{$ principles and activities.

The organization shall be of representative character
and of recognized international standing; it shall
represent a substantial proportion, and express the
views of major sections, of the population or of the
organized persons within the particular field of its
competence, covering, where possible, a substantial
number of countries in different regions of the
world. Where there exist a number of organizations
with similar objectives, interests and basic views in
a given field, they shall, for the purpose of
consuitation with the Councd, form a joint
committee or ather body authorized to carry on such
consultation for the group as a whole. It is
understood that when a minority opinion develops
on a particular point within such a committee, it
shall be presented along with the opinion of the

majority.

' UN UNESCQ Resolution 1296 (XLIV) (1968)
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(6}

(7)

(&)

()
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The organization shall have an established
headquarters, {and] a democratically adopted
constitution.

Subject to paragraph 9 below, the organization shall
be international In ifs structure.

Any international organization, which 18 not
established by inter-govemmental agreement, shall
be considered as a non-governmentat organization
for the purpose of these arrangements, including
organizations, which accept members designated by
povernmental authorities if such membership does
ot interfere with the free expression of views of the
organization.

The basic resources of the international organization
chall be derived in the main part from contributions
of the national affiliates of other components OF
from individual members. Where voluntary
contributions have been received, thelr amounts and
donors shall be faithfully revealed to the Council
Committee on Non-Governmental Organizations.
Any financial contribution or other support, direct or
indirect, from a Government o the international
organization shall be openly declared.

National organizations shall normally present their
views through international non-governmentat
organizations 10 which they belong. National
organjzations, however, may be admitted after
consultation with the Member State concerned in
order to help achieve a balanced and effective
representation of non-governmental organizations
reflecting major interests of all regions and areas of
the world, or where they have special experience
upon which the Council may wish to draw.

(10) The consultative stafus shall be suspended up 10

three years of withdrawn in the following cases:
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(a) If there exists substantiated evidence of secret
sovernmental financial influence to induce an
organization to undertake acts contrary to the
purpoeses and principles of the Charter of the

nited Nations;

(h) If the organization clearly abuses jis
consultative status by systematicaily engaging
in unsubstantiated or politically motivated acts
agatnst States Members of the United Nations
contrary to  and incompatible with the
principies of the Charter;

{(c) If, within the preceding  three  years, an
organization had not made any positive or
effective contribution to the work of the
Council or its commissions or other substdiary
argans,

The current consultative arrangements pose two
questions (1) does this consultative status provide NGOs
effective access to the 1N system and (2) how can the
NGOs who do not have consultative status obtain effective
access: Those who do not have consultative status may
submit information to various thematic rapporteurs and
treaty monitoring bodies,

The national governments are hostite towards the
idea of more open participation by NGOs within the UN
system. The final text of the Second World Conference on
Human Rights in Vienna (1993) represents a setback for
human rights advocates. It states that

‘Non-governmental Organizations  genuinely
involved in the field of human nights should enjoy the
rights and freedoms recogmzed in the Universal
Declaration of Human Rights and the protection of the
national law. ... Non-governmental organizations should be
free to carry out their human rights activities, without
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interference, within the framework of national law and the
Universal Declaration of Human Rights”.

The reference to national law undermines a
fundamental premise of international human rights taw:
international standards are necessary precisely because
nationat law so often offers inadequate protection.’

3. The categories of NGOs

The ECOSOC has requested the General Assembly
to examine the question of participation of NGOs in all
areas of the UN. The Secretary General has submitted this
report on 14 July 1998,

Keeping in view the UN's philosophy to further and
sirengthen the civit socicty (i.c. the sphere in which social
movements organize themselves  around objective,
constituencies and the thematic interests) this Report
provides a comprehensive overview of the present
institutional arrangements which frame the relations
between the UN and NGOs.

For nearly three decades, amrangements for
consultation of the Fconomic and Social Council with
NGOs were governed by Resolution 1296 {(XLiV) of 23
May 1968. In 1996, after a thorough review, the Councii
adopted Resolution 1996/31, which estahlished three
categories of status for NGOs. General consultative status
is for large, international NGOs whose area of work covers
most of the issues on the Council’s agenda. Special
consultative status is for NGOs that have special
competence in a few fields of the Councii’s activity. The
third category, which is inclusion on the Roster, is for
NGOs whase competence enables them to make occasional

| Wichael Posner and candy Whittome, The Status of Human Rights
NGOs, 25 Colurn. Hum, Ris. 1. Rev. 269 {1964}, at 283
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and useful contributions to the work of the United Nafions
and who are available for consultation Upon request,

4. The NGOs Committee

The Committee on Non-Governmental
Organizations is a standing committee of the ECOSOC. It
was established by Fconomic and Social Council
Resolution 3 of 1946. #ts membership consists of: {a) five
members from African States; (b) four members from
Asian States; (c) two members from Eastern European
States; (d) four members from Latin American and
Caribbean  States; (e) four members fom Western
Furopean and other States. !

5. Mandate

The main tasks of the Committee are (a} the
consideration of applications for consultative status and
requests for reclassification submitted by NGOs; (b} the
consideration of quadrennial reports submitted by NGOs in
General and Special categories (c) the implementation of
the provisions of Council resolution 1996/31 and the
momnitoring of the consultative refationship; and (d} any
other issues which the ECQSOC may reguest the
Committee to consider. *

6. Anplications
In accordance with resolution 1996/31, the
Committee considers applications for consultative status
submitted by non-governmental organizations and requests
for changes in status and makes recommendations to the

' UN ECOSOC Resolution No. 3 {I1Y of 21 June 1946
* UN ECOSOC Resclution No. 199673
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ECOSOC. At each session, which 18 held annually, the
Committee considers applications received not latter than
1 June of the preceding year.

7. Quadrennial reports

Organizations in consultative status in General and
Special categorics submut 1o the Committee on NoOt-
Governmental Organizations, through the Secretary
General, every fourth year a brief report of their activitics
in support of the work of the United Nations, Based its
findings, the Committee may recommend to the ECOSOC
1 reclassification in status of the NGO concerned.

8. NGOs Rights

Those NGQs, which are granted consultabive status,
acquire certain rights and responsibilities. The provisional
agenda of the Council 18 communicaied to all of them and
NGOs with general status have the right to place items on
this agenda and that of the Council’s subsidiary bodies.
Organizations  with general and special status  may
designate authorized representatives to sit as observers at
public meetings of the Economic and Social Council and
subsidiary bodies. NGOs on the roster may have
representatives at such meetings concemed with matters
within their field of competence, Organizations 1o general
and special status may submit brief written statements
which can be published as United Nations documents and
circulated to members of the Council or subsidiary bodies.
Organizations on the Roster may also be invited to submit
written statements. Economic and Social Council resolution
1996/31 makes provision for oral presentations by
organizations in general or special consultative status
during vertain meetings of the Council. NGOs m
consultative status with the Economic and Social Council
must report every four years on their activities.
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The Sceretary General is authorized to offer
facilities to NGOs in consultative status, including;

» Prompt and cfficient distribution of documents of the
Economic and Social Council and its subsidiary bodies
as appropriate;

* Access to United Nations press documentation Services;

* Arangement of informal discussions on matters of
spectal interest to groups or organizations:

* Appropriate seating arrangemen*s and facilities for
obtaining documents during public meetings of the
General  Assembly that deal with matters 1n the
economie, social and related fields.!

9. Present Position

There are now over 900 NGOs in consultative
status. In recent years number of NGOs has increased
dramatically - over 1500 were represented at the Vienna
Conference alone. How situation can he remedied without
overloading the system? In July 1993 ECOSOC
established a working group consisting of representatives
of all interested to undertake a general review with a view
to updating, if necessary, Council Resolution 1266 as well
as introducing coherence in the rules governing the
participation of NGOs in imternational conference as
convened by the United States. *

The Human Rights NGO Community is asserting it
i all relevant UN bodies. A huge number of such
organizations are working atongside. The UN in more and

" Report availabic on the ofticial web site of UN in the section dealing
with N(3Os

* Michael Posner, The Status of Human Rights NGOs. 25 Colam, H.
Ris. .. Rov. 264 (1994) at 283
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more criscs and this involvement have been acknowledged
as indispensable to the UN's system NGOs of intending
women’s movement are perceiving the centrality of the UN
systern in a wide range of international political, economic
and social issues. '

The majority of funds, agencies and programmes of
the United Nations system have also received a clear
mandate from their governing bodies to work with NGOs,
and have devcloped a wide range of mechanisms in this
field.

There also exist a number of constraints or potential
difficulties that limit the scope of United Nafions
collaboration with NGOs. They ke principally in the sheet
number of organizations and their diversity, their
occasional organizational weaknesses, the fragihity of
certain grass-roots organizations and sometimes divergent
positions among NGOs and between NGOs  and
Governments. Furthermore, over dependence on extemal
financing can sometimes undermine the sustamability and
even independence of NGOs. Nenetheless, the balance
remains overwhelmingly favourable to a strengthened
cooperation between the United Nations system and NGOs
in operational matters, at Headquarters and in the field.

Owing to the unique capacity of NGOs to gather
public support for and raise general awareness on a number
of important subjects, joint advocacy campaigns with
NGOs. at the international and national levels, have often
met with considerable success. The Ottawa process, which
led to the adoption, in December 1997, of the Convention
banning anti-personne! landmines was a landmark in this
regard, and is a striking exampie of effective parinership

I £rskine Childers, We the Peaple, in ‘Renewing the United Nations
System’ 171 (1994) at 172
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between  intergovernmental, governmental and non-
governmental actors. The process and the role played in it
by the International Campaign to Ban Landmines, an
umbrella group of NGOs active in this ficld, have shown
that determined, knowledgeable and well-organized NGOs
that are willing to form caucuses and alliances can achieve
successes in advocacy and lend tremendous weight to
International and United Nations-led campaigms.

Other examples include UNICEF's strong reliance
on NGOs in its advocacy campaigns, such as those on the
implementation of the recommendations of the United
Nations report on the impact of armed conflicts on
children, the “Child-friendly city initiative” or the subject
of the sexual exploitation of children. NGOs “involvement
in the latter was particularly important. The Conference on
Sexual Exploitation of Children, held in Stockholm in
1996, was co-sponsored and organized on an equal footing
by the Government of Sweden. UNICEF and the NGO
called End Child Prostitution and Trafficking.

Similarly. the policy of UNHCR is to work with
national NGGOs whenever possible.  While the primary
objective of its strategy in support of national organizations
is to ensure appropriate local capacity to meet the
humanitarian assistance needs of refugee operations in the
most effective manner, a secondary aim is to build the
capacity of national organizations to work beyond the
needs of a UNHCR operation and to contribute, in the
longer term, to rehabilitation and development.

UNHCR  supports national NGOs through the
identification and assessment of their capacities followed
by training and capacity-building programmes. UNHCR
also encourages international NGOs to work directly with
nattondl NGOs, with a view to handing over activities
when feasible. Similarly, in order to promote local NGO
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participation and ensure tong-term benefits of food aid
assistance, WFP requests international NGOs to involve
jocal partners in their activities. In some cases, this request
has been inciuded in the contract determining  the
modalities of coltaboration with the international NGO,
Member States may also wish 1o gonsider the
establishment of a trust fund for the purpose of facilitating
the participation of NGOs from developing and least
developed countries, and countries in transition, in
activities of the Organization. This fund could serve 1o
provide such NGOs with the means of retrieving important
‘nformation from United Nations sources a3 well as
attending important meetings of conferences of relevance

1o their work.

' UN Doc. A7491215 (1994), at 12



Chapter Five

POLITICAL AND CIVIL RIGHTS

I. Introduction
International Covenant on Civil and Political Rights
{(ICCPR), along with International Covenant on Economic,
Social and Cultural Rights (ICESCR) constitutes the
bedrock of modern International human rnights. It was
approved by the General Assembly un 19 December 1966
and came into force on 23 March 16976,

2. Basic principles
The Preamble enunciates the following principles,
which permeate the Conventiap:

(a) There s an inherens dignity of human persons and alf
nghts enshrined in the Convention spring from this
fountain.

(b} Freedom from fear and want s the ideal for which
buman beings should strive,

(¢} The ideal of Fee human beings enjoving freedom from

- fear and want can only be achieved if cenditions are
created whereby everyone may enjoy his economic,
social and culiural nghts, as well as his civil and
polttical rights.

(dj Every individual has duties to other individuals and to
the community to which he belongs.

() Every individual is under responsibiity to strive for the
promotion and observance of the rights recognized in
the present Covenant
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3. Overview
The Covenant describes/declares the following

rights:

1. Right of self-determination (Article 1)

2. No disenmination in rights and cffective remedy 1n
violation (Articie 2)

3. Equality of men and women (Article 3)

4. Only a few derogations possible in emergency {Article
4)

5. Derogation from and destruction of rights not permitted

(Articie 5)

Right to life (Article 6)

Freedom from torture and degradation (Article 7)

Freedom from slavery and servitude (Article 8)

Right to liberty and security of person {Article 9}

10 Humane treatment of detainees (Articlie 10)

11. No impnsonmeni in cases of contractual obligations
{Article 11)

12. Freedom of movement and residence.(Article 12)

13. Rights of aliens (Article 13}

14. Equality before law and other precedural safeguards
{Article 14,

15. Protection from refroactivity of laws (Article 1 3)

16. Right to recognition before law {Article 16}

{7. Freedom from interference with his privacy, home ete
{Articie 17)

18. Freedom of thought , conscience and religion (Article
18)

19. Freedom of opinion and expression {Article 19}

20. Propaganda of war and hatred prohibited ( Article20)

21. Right to peaceful assembly (Article 21)

22. Freedom of associaiion (Articie 22}

23. Protection of family rights (Article 23)

24, Rights of children (Article 24)

25. Right to public affairs {Articie 25}

26. Equality before law (Articie 26)

2 %0 = o
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27. Rights of minorities (Article 27)

First Optional Protocol
Deals with Commitiee procedure.

Second Optional Protoco!
Recommends abolition of death penalty.

The Covenant has 5t Articles. Articles 1.27
describe various rights whereas Articles 28-51 deal with
enforcement, interpretation and general provisions. In this
Chapter, we will only explain ten basic rights. Some very
important rights have been omitted here because they have
either been discussed under the Universal Declaration of
Human Rights or will be explained under European
Convention on Human Rights.

1) Self Determination

Articie 1 examines one of the most influential,
debated and contested provisions of this Covenant, the right
of ‘peoples’ 10 ‘self-determination’. A central question is
the degree to which Article | addresses the issue of so-
called ‘external’ self-detennination, the right of a ‘people’
to independent statehood, as in the process of de-
colonization. Does it also address more general questions
such as the form of governmeni to which the population of
a state is entitled in order to achieve ‘internal’ self
determination? The vight of self-determination is of
particular importance because its realization is an essential
condition for the effective guaranice and observance of
individual human rights and for the promotion and
strengthening of those rights. It is for that reason that States
set forth the right of self-determination in g provision of
positive law in both Covenants and placed this-provision as
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article | apart from and before all of the other rights in the
two Covenants.

2} Non-discrimination

Artictes 2, 3 and 26 deal with the principle of non-
discrimination but the Covenant netther defines the term
‘discrimipation’ nor  indicates  what  constitutes
discrimination. However, article 1 of the International
Convention on the Eliminaton of All Forms of Racial
Discrimination  provides  that  the  term ‘racial
discrimination” shall mean any distinction, exclusion,
restriction or preference based on race, colour, descent, or
national or ethnic origin which has the purpose or effect of
nullifying or impainng the recognition, chjoyment or
exercise, on an equal footing, of. human nghts and
fundamental freedoms in the political, economic, social,
cultural or any other field of public life. Simularly,
article 1 of the Conventioh on the Elimination of All Forms
of Discnimination against Women provides that
‘discrimination against women’ shall mean any distinction,
exclusion or restriction made on the basis of sex which has
the effect or purpose of umpairing or nullifying the
recognition, enjoyment or exercise by women, of human
rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field.

While these Conventions deal only with cases of
discrimination on specific grounds, the Commitice believes
that the term ‘discrimination’ as used in the Covenant
should be understood to imply any distinction. exclusion,
restriction or preference which 1s based on any ground such
as race, colour, sex, language, religion, political or other
opinion, national or social crigin, property, birth or other
stafus, and which has the purpose or effect of nullifving or
impairing the recognition, enjoyment or exercise by all
persons, on an equal footing, of ail rights and freedoms.
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The enjovment of rights and freedoms on an egual
iuutmg however, does not mean dentical treatment in
every instance. In this connection, thie provisions of the
Covenant are expiicit. For example, article 6, paragraph S,
prohibits the death sentence from being imposed on persons
below 18 vears of age. The same paragraph prohmbits that
sentence  from bemg camicd out on pregnant  women.
Furthermore, article 235 guarantees certain political rights,
differentiating on grounds of eitizenship.

The ICCPR Comnmitiee also wishes to point out that
the pnnciple of equality sormetimes requires States pariies
to take affinnative action in order to diminish or eliminate
conditions which cause or help to perpetuate discrimination
prohibited by the Covenant.

3) Men and Women

Articie 3 of the Covenant requires, Statu; parties to
ensure the equal nght of men and women to the enjoyment
of all civit and political nghts provided for in the Covenant.

This Article requires not only measuvres of
protection but alse affirmative action designed to ensure the
positive enjoyment of rights. Simply enacting laws cannot
do this. Hence, v addiion to purely legislative measures of
protection, H is to be seen that what progress is being made
or what tactors or difticulties are being met in this regard.

4) Right to Life

Article ¢ addresses the night to hife, a phrase as
central to the human rights corpus as it is elliptic and open
to a range of interpretations. It is the supreme right from
which no derogation i1s permitted even in time of public
emergency, which threatens the hife of the nation.

The [CCPR Committee has noted that the right to
life has been too often narrowly interpreted. The expression
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‘inherent right fo [ife’ cannot properly be understood in a
restrictive manner, and the protection of this right requires
that States adopt positive measures. In this connection, the
Committee considers that it would be desirable for States
parties to take all possible measures to reduce infant
mortality and to mcrease life expectancy, especially in
adopting measures to eliminate mainutrition and epidemics.
It 1s evident that the designing, testing, manufacture,
possession and deployment of nuclear weapons are among
the greatest threats to the right to life, which confront
humanity today. Therefore, the Committee have expressed
its growing concern at the development and proliferation of
increasingly awesome weapons of mass destruction, which
not only threaten human life but also absord resources that
could otherwise be used for vital economic and social
purposes, particularly for the benefit of developing
countries, and thereby for promoting and securing the
enjoyment of human rights for all. Hence, the Committee is
of the view that the production, testing, possession,
deployment and use of nuclear weapons should be
prohibited and recognized as crimes against humanity.

5) Torture and Cruel Punishment

Atticle 7 concerns torture and cruel or degrading
treatment or punishment. The aim of the provisions of
article 7 of the International Covenant on Civil and Political
Rights 1s to protect both the dignity and the physical and
mental integrity of the individual. It is the duty of the State
party to afford everyone protection through legislative and
other measures as may be necessary against the acts
prohibited by article 7, whether inflicted by people acting in
their official capacity, outside their official capacity or in a
private capacity.

The prohibition in article 7 relates not only to acts
that cause physical pain but also to acts that cause mental
suffering to the victim. In the Committee’s view. moreover,



88 Politiod and Giul Rughts

the prohibition must extend to corporal punishment,
including excessive chastisement ordered as punishment for
a crime or as an educative or disciplinary measure.

To guarantee the effective protection of detained
persons, provisions should be made for detainees to be held
in places officially recognized as places of detention and for
their names and places of detention, as well as for the
names of persons responsible for their detention, to be kept
in registers readily available and accessible to those
concerned, including relatives and friends. To the same
effect, the time and piace of all interrogations should be
recorded, together with the names of all those present and
this information should alsa be available for purposes of
judicial or administrative proceedings. Provisions should
also be made against incommunicado detention. In this
connection, States parties should ensure that any places of
detention be free from any equipment liable to be used for
inflicting torture or ill treatment. The protection of the
detainee also requires that prompt and regular access be
given to doctors and jawyers and, under appropriate
supervision when the investigation so requires, to family
members.

it is important for the discouragement of violations
under article 7 that the law must prohibit the use of
admissibility in judicial proceedings of statements or
confessions obtained through torture or other prohibited
treatment.

6} Detention
Article 10 applies to detained person. Treating all
persons deprived of their liberty with humanity and with -
respect for their dignity is a fundamental and umiversally
applicable rule. Consequently, the application of this rule,
as a minimum, cannot be dependent on the material
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resources available in the State party. This rule must be
applied without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

States parties are invited to indicate in their reports
to what extent they are applying the relevant United Nations
standards applicable to the treatment of prisoners: the
Standard Minimum Rules for the Treatment of Prisoners
(1957), the Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment
(1988), the Code of Conduct for Law Enforcement Officials
(1978) and the Principles of Medical Ethics relevant to the
Role of Health Personnel, particularly Physicians, in the
Protection of Prisoners and Detainees against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment (1982}, _

Lastly, under Article 10, paragraph 3, juvenile
offenders shall be segregated from aduits and be accorded
treatment appropriate to their age and legal status in so far
as conditions of detention are concemed, such as shorter
working hours and contact with relatives, with the aim of
furthering their reformation and rehabilitation.

Article 10 does not indicate any limits of juvenile
age. While this is to be determined by each State party in
the light of relevant soctal, cultural and other conditions, the
Committee is of the opinion that article 6, paragraph 3,
suggests that all persons under the age of 18 should be
treated as juveniles, at least in matters relating to criminal
justice. States should give relevant information about the
age groups of persons treated as juveniles. IN thdt regard,
States parties are invited to indicate whether they are
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applying the United Nations Standard Minimum Rules for
the Administration of Juvenile fustice. '

7Y Criminal Procedure

Under Article 14 the presumption of innocence is
fundamental to the protection of human rights. By reason of
the presumption of innocence, the burden of proof of the
charge 1s on the prosecution and the accused has the benefit
of doubt. No guilt can be presumed until the charge has
been proved beyond reasonable doubt. Further, the
presumption of innocence implies a right to be treated in
accordance with this principle. It is, therefore, 2 duty for all
public awhorities to refrain from prejudging the outcome of
a trial.

Article 14 (3) {a) applies to all cases of criminal
charges, including those of persons not in detention. The
right to be informed of the charge ‘prompily’ requires that
information be given in the manner described as scon as a
competent authority first makes the charge.

8) Interference with Privacy

Article 17 is meant 10 save people from arbitrary or
untawful interference with their privacy, family or
correspondence, and unlawful attacks or their honour and
reputation,  The gathering and holding of personal
information on computers, data banks and other devices,
whether by public authorities or private individuals or
bodies, must be regulated by law.

Effective measures have to be taken by States to
ensurc that information concerning & person’s private life
does not reach the hands of persons who are not authorized

' Known as Beijing Rules, 1987



Hunm Righs 9}

by law to receive process and use i, ang 15 never used for
purposes mcompatible with the Covenant. In order to have
the right to ascertain in an intelligible form, whether, and if
s0, what personal data 1s stored n automatic datg files, and
for what purposes, every individua! should also be ahig 1o
ascertain which public authorities or private individuais or
bodies control or may coniral their files. If such files
contain incorrect personal data or have heen collected or
processed contrary to the provisions of the law, every
adividual should have the right to request rectification or
elimination,

9) Protection of Family

Articie 25 concerns the protection of the family. The
right to found a family implies, in principle, the possibility
to procreate and live together, When States parties adopt
family planning pelicies, they should be compatible with
the provisions of the Covenant and should, in particular, pot
be discriminatory or compuisory. |

During marriage, the spouses should have equal
rights and responsibilities i the family. This equality
extends 10 all matters arising from their rclationship, such
as choice of residence, running of the household, education
of the children and administration of assets. Such equality
continues to-be applicable to arrangements regarding legal
separation or dissolution of the marriage.

The Covenant does not establish a specific
marriageable age either for men or for women, but that age
should be such as to enable each of the intending spouses 10
give his or her free and full personal consent in a form and
under conditions prescribed by law. in this connection, the
ICCPR Comimittes wishes to note that such legal provisions
must be compatible with the ful] exercise of the other rights
guarantecd by the Covenant,
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10) Children Rights

Article 24 gives brief and general provision on
children’s rights. A treaty devoted to such issues was later
drafted and is now in effect, The Convention on the Rights
of the Child.

In most cases, however, the measures o be adopted
are not specified in the Covenant and it is for cach State to
determine them in the light of the protection needs of
children in its territory and within its jurisdiction. The
ICCPR Committee notes that such. measures, although
intended primanily to ensure that children fully enjoy the
other rights enunciated in the Covenant. may also be
economic, social and cultural.

For example, every possible economic and social
measures should be taken to teduce infant mortality and to
eradicate maloutrition among children and to prevent them
from being subjected to acts of violence and cruel and
inhuman treatment or from being exploited by means of
forced labour or prostitution, or by their use'in the illicit
trafficking of narcotic drugs, or by any other means. In the
cultural field, every possible measure should be taken to
foster the development of their personality and to provide
thern with a level of education that will enable them to
enjoy the rights recognized in the Covenant, particularly the
right to freedon of opinion and expression.

4. UDHR dand 1ICTPR
1. The UDHR as a declaration by the General
Assembly is aspirational and recommendatory
rather than binding unrder international law. The
Covenant, on the other hand, binds the state parties
m accordance with its terms subject to reservations.
2. The UDHR does not create an intemational
institution whereas the Covenant creates an ongoing



L

Hurun Rights - 93

‘nstitution: the human rights committed ' which
gives institution support to the Covenant norms.
The UDHR and ICCPR make justificatory
statements, in their preambles, founded in morai
and political thought.

The provisions of the UDHR arc in greater detail

than the provisions of ICCPR.

Collective rights are hinted at or asserted it the
Covenant - whereas they arc absent from the
Declaration.

The idea of nghts dominates in both the
instruments. Article 2901} of the Declaraiion does
provide that everyone has duty in the community in
which alone the free and full development of his
personality 1s possible but the Covenant has 10
Article referring to individual duties.

Article 17 of the Declaration ‘on ihe right to own
property’  and protection  against arhitrary
deprivation does not have parajlel provision in the
Covenant. The ICCPR goes beyond the Declaration
by requiring the state to provide remedial system n
the event of violation of rights :

The Covenant rights are not restricted 1o Tights
against governmental interference. The state is
duty-bound to provide effective remedies against
the interference by non-governmental of private
actors as wetl,

Asticle 5 of the Declaration bans ‘cruel, inhuman or
degrading’ punishrent but does not prohibit capital
punishment whereas Article 1 of the Second
Optional Protocol to the ICCPR Aiming af the

' The JCCPR Committec
I asicles | and 27 of the ICCPR
3 Aricle 2 of ICCPR
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Abolition of the Death Penalty provides that ‘no
one within the jurisdiction of a State Party to the
present Protocol shall be exceuted’. ‘Each Stye
Party shall take ail necessary measures to abolish
the death penalty within ity Junsdiction”

5 The ICCPR Human Rights Committee

The Commission on  Human Rights (UN
Commussion) created under the UN Charter (hence &
Charter organ) and discussed in Chapter 4 remains the most
compiex und interesting of the human rights organs. It
differs in organization, functions, and rowers from the six
organs related to six universal human ri ghts treaties. Each
body has functions only with respect to the freaty creating
it. In this chapter, we will discuss the Human Rights
Commttee (called 1CCPR Committee) created by one of
the World’s twa principal buman rights treatics, The
International Covenant on Qivil angd Political Rights.

Articles 8-45 of the First Optional Protocol of the
Covenant describe the orgamization and dominan! functions
of the ICCPR Committee.

(1) Article 40 requires state partics o submit reports on
measures taken to give-effect to the undertaking of
the Covenant. The Committee is to study these
reports,

(2} The same Articie instructs the Committee to
transmit such general comments, as it may consider
appropriate, to these state parties.

(3) 'The Optiana} Protocol authorizes the Committee to
receive  and  consider ‘communications’  from
individuals claiming to be victims of violations by
states parties of the Covenant and 1o forward its
‘views’ about communications o the relevant
individuals and states,
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Article 28-31 of the Covenant provides information
about the Committee's membership. The 18 members are to
have “high moral ‘character and recognized competence ifl
the field of human rights. Article 31(Z) says that
consideration in election ‘shall be given o equitable
goographical distribution  of membership and 1o the
representation of the different forms of civilization and the
principal legal systems’. All members are to be elected and
shall serve in their personal capacily ' whereas on UN
Commission sit representative of the states.

The Commitice meets for three sessions annually;
each three weeks long, at UN headquarter in Geneva
(twice) and New York, However. working groups meet for
one week before the start of each session. Most meetings
are public, are poorly atiended by ouisiders and get little
press coverage in a stark contrast (o the publicity and
notoriety of the UN Commuission.

Decision shoulg formally be made by majonty vote
2 Lut in fact all decisions to date have been taken by
CONSENSUS,

The Committee, like the UN Commission, has
witnessed vast changes in global politics. Though the
eartier ideological disputes and North-South controversies
nave now become blunted, yet these have left a strong
impact on the Cormumittee.

6. Report system
Under Article 40, member states arc required
‘submit reports on the measures they have adopted which
give effect to the rights recognized herein and on the
progress made in the enjoyment of those rights’. Reports
shall indicate factors and difficulties, it any, affecting the

I Article 28(3) of ICCPR
? arsticle 39(2)
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implementation of the present Covenant. The ICCPR
Committee is to study the reports and transmit its general
commerts tn the state parties. The states respond to
comments. State party now presents reports every five years
though Committee can request report at shorter intervals,
The reports serve two purposes: -
(1} Confront the state with facts derived from sources
other than the report.
(2} It provides an opportunity of ‘constructive dialogue’
with members.

It is enceuraging to note that 50 years ago, it was
nearly impossible that most of the world’s states wounld
periodically submit a report to an intermational Committee
about the domestic matters and then participzate in a
discussion about that report but now submission of reports
have become a familiar requirement.

7. Recent developments
The ICCPR Committee submitted to 1993 World

Conterence on Human Rights in Vienna a repoit on its

work and plans. We summarized recent developments in

Committee’s approach to reports,

I The Committee listed the several times it had
requested states including Iraq, Peru etc to submit a
report within three months about a new situation.

2. The Commiltee supported the Secretary General’s
proposal that human rights bodies may be allowed
to bring massive human rights violations to the
attention of the Security Council.

3. When the Committee is satisfied that rio alternate
way Is available to obtain information, it can ask the
state party concerned to receive a mission with a
view to collect information which the Committee
needs to carry out its functions under the Covenant.
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& Guidelines
The JCCPR Commiltee on several occasions has

issued various guideliﬂc$fﬁeneral Comments to help the
states in- filing reports under Article 40. These General
Comments are issued to make this experience available for
the benefit of all states m arder to promote their further
implementation of the Covenant, to suggest improvements
in the supporting procedure and to stimulate the activities of
the states and international organizations in the promotion
and protection of human rights. Their summary is as under:

(1) The reporting obligations should embrace not only the
relevant laws and other norms relating to obligations
under the Covenant but also practices anc decisions of
courts and other organizations of the state party, the
Progress achieved and factors and difficulties In
implementing the obli gations under the Covenant,

(2) The State partics should provide more detailed
information on the steps taken to ensure that equality
before including equal access 10 courts, fair and public
hearings  and  COIMPEIEnce, impartiality  and
independence of the judiciary are established by law
and guaranteed in practice and the States should specify
the relevant Constitutional and legislative texts which
can help understand 1t. !

(3) States should explain laws and mechanisms to protect
against unlawful and arbitrary interference. The report
should also include \nformation on the authorities and
organs set up within the legal system of the State which
are competent to authorize interference, S{ales should
make clear the extent {0 which actual practice conforms
to the law. ’

| 1931 Repont
? 1984 Report
3 1988 Report
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(4}

(3)

{6)

(7
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Reports by States parties  should indicate how
legisfation and practice ensure that measures of
protection aimed at removing ati diserimination in
every feld, ncluding inheritance, particularly  as
between children who are nationals and children who
are aliens or as between fegitimate children and
children born out of wedlock

The Committee considers 1t usefu} that reports provide
intformation on the special measures of protection
adopted to protect children who are abandoned or
deprived of their family environment in order to enable
them to develop in conditions that most closely
resemble those characterizing the family environment. -
The Committee wishes to know if there remain any
problems of discrimination in fact, which may be
practiced either by public authorities, by the
community, or by private persons or bodies. The
Committee  wishes 1o be - mformed  about legal
provisions and administrative measures directed at
diminishing or eliminating such discrimination,

States parties should include in their report information
concerning the system for supervising penitentiary
establishments. the specific measures to prevent {orture
and cruel, inhuman and degrading treatment, and how
impartial supervision is ensured. *

Y. Individual Communications
Under First  Optional  Protocol of  ICCPR,

individuals who claim to he victims of 2 violation, by a

* 1989 Report
* oid
' ihid
Y1947 Repon
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state parly to the Protocol of, any of the righis set forth in
the Covenant. After being notified of the Communication,
the state party shall submit to the Committee written
gxplanations or statements clarifving the matter. The
Committee is to forward its views to the individual and
state concerned.

Unlike the reguirements for procedure 1235 and
1503 of the UN Commission on Human Rights, these
Communications to the JCCPR C ommittee need not allege
that violations are systemic. Here isolated violation suffices
to found the Communication.

Here only written Communications can be made; no
oral presentation or confrontation is allowed. Discussions
are alsp ‘closed’. ln addition, no fact-finding TMISSIONS A€
envisaged.

A Working Group of five Committee embers meet
a week before cach threc-week session to consider the
admissibitity of the commupication. Ooly the Commities
can decide that a communication is inagdmissible, This First
Optional Protocol 1s one of unly three human rights treaties
of universal applications (the twe athers  being  the
Convention on Racial Miseriminaton and Convention on
Torture)} that provides an individual romedy  at the
international level.

However, under Articie 5(2)b) of the First Optional
Protocal, an individual can only make commumication when
he has exhausted all available domestic remedies but this
shall not be the rule where the application of the remedies 18
unreasonably prolonged.

In Miango v Zaire, ' ihe author alleged the torure
and killing by the muhtary of the authur’s brother. The
communication stated that in Zaire, only a mulitary iribunal

I Communication no. 194/ 1083
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could deal with cases invelving soldiers, and the author
despaired of any hope that the case of his brother’s death
would be properly investigated. The Committec following
its normal procedure transmitted the communication to the
state and requested information. It received no submission
from Zaire and then found the Communication admissible.
The Committee observed that Article 6 and 7{1) of the
ICCPR had been violated. '

However, the Committee is not a court or tribunal
but its duty is t0 ensure that state parttes fulfill their
abligations under the Covenant., [t is an executive and
guardian vrgan of the Covenant. fi has a role as a promaoter,
momtor or supervisary body with respect to imnprove human
rights performances. |

" Domine Me Goldrick, The Human Rights Committee, 1991 af 54



Chapter Six

ECONOMIC AND SOCIAL RIGHTS

1. Context

The Universal Declaration of Human Rights
{UDHR) entails two sets of human rights: civil and political
rights, as well as, economic, social and cultural rights.

in translating the Declaration’s poetic provisions
into legally binding obligations, the United Nations
adopted Covenant on Economic, Soctal and Culiural
Rights, and Covenant on Civil and Political Rights, which
taken together constitute the bedrock of the international
normative regime in relation to human rights.

The recognition of economic and social rights has
diffused historical ongins. All the revealed religions exhort
to care for those in need and those who cannot ook after
themselves. Other sources include philosophical analyses,
the political programmes of 19" century Fabian socialists
in Great Britain, Chancelior Bismark in Germany, ~ and the
New Dealers in the Untied States and Constitutional
precedents such as the Mexican Ceonstitution of 1917, the
Soviet Constitution and the 1919 constitution of Weimer
Republic,

The modern Iniernational human right laws start
from International Labour Orgamzation (ILOY which was
established by the Treaty of Versalles in 1919 to abolish
the ‘injustice, hardship and privation’ which™ workers
suffered and 1o guarantee “fair and humane conditions of

' E.g. of Thomas Paine, Karl Marks, lmimanuel Kant, John Rawls et
* Rismark introduced social insurance schemes i the 1880s
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labour™; it was conceived as the response of Westemn
countnies to the ideclogies of Bolshevism and Socialism
arising out of the Russian Revolution. The ILO adopted
international minimum standards in relation to freedom of
assoctation and the right to organize trade unions, forced
labour, minimum working age, hours of work, weekly rest,
sickness protection, accident, invalidily and old-age
insurance, and freedom from  discrimination in
empioyment. '

The Great Depression of 1930°s and Lord Keynes
cmphasized the need for social protection of the
unemploved. Member States made some proposals during
drafting of the UN Charter for enshriming ‘full
employment’ as a commitment. The United States strongly
opposed it because it would lead to interference in the
domestic affairs. Resultantly agreermnent was reached on
Article 55(a) of the Charter, which calls on Member States
to promotes ‘higher standards of living, full employment,
and conditions of economic and social progress and
development;

Interestingly in 1941, President Roosevelt-
nominated ‘freedom from want’ as one of the four
freedoms that should characterize the future world order.
This approach was reflected in a drafl International Bili of
Rights, completed in 1944 by a Committee appointed by
the American Law [nstitute (ALl}). All these proposals
proved lghly influential in the preparation of the Articles
22-28 of Universal Declaration of Human Rights (UDHR)
and US was a strong supporter of these Articles proposed
by Communist and Latin American countries. The

' Philip Alston (ed) ‘United Nations and Human Rights: A Cnitica)
Appraisal’, 580, {1992}
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Covenant on Economic, Social and Cuitural right translated
these pronouncements of rights into binding treaty
obligations.

2. Raison detre

According to United Nations Development Report

1991

{a) Over one billion people, out of a world population of
5.3 billions, live in absolute poverty.

(b) Some 180 million children, one in three, suffer from
serious malnutnition.

(¢) One and a half billion people are deprived of primary
health care. |

(d) Nearly three million children die each year trom

| immunizable diseases.

(e) About half a million women die each year from causes
related fo pregnancy and childbirth.

(f) About a billion adults cannot read or write.

(g) Well over 100 million children of primary school age
are in school.

{(h) Girls’ primary enrolment rate are a little over two-
thirds that of males.

(i) Female literacy ts still only two-thirds of males.

(i) Over 100 million people live below poverty line in
industrial market economies.

This is a state of affairs in 1990s, what wili be state of
affairs in 1940s. Definitely worse than that as the latter part
of the 20% century has witnessed great efforts in
development, poverty alleviation and better ncome
distribution, It was this state of affairs which, coupled with
a communist threat, convinced the world leaders especially
the West to work for and approve the Covenant
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3. Basic principies
The Preamble enunciates the following principles,

(same as we have discussed in civil and political rights)

which permeate the convention:

(a) There is an inherent dignity of human persons and all
rights enshrined in the Convention spring from this
fountain.

(b} Freedom from fear and want is the ideal for which
numan beings should strive.

{¢) The ideal of free himan beings enjoying freedom from
fear and want can only be achieved if conditions are
created whereby everyone may enjoy his economic,
social and cultural rights, as well as his civil and
political rights,

(d) Every individual has duties to other individuals and to
the community to which he befongs, .

{e} Every individual is under responsibility to strive for the
promotion and observance of the rights recognized in
the present Covenant. '

4. Overview
The Covenant was adopted by the General

Assembly on 16 December 1966 © and entered inte force on
3 Tanuary 1976, It 1s divided into five part;
(a) Part [ recognizes the right tu self-determination;
{b} Part 1l defines the general nature of states parties’

obhigations;
{c) Part Il cnumerates the specific substantive rights;
(d) Part IV deals with international implementation; and

' The Preamble of the International Covenant on Economic, Social and
cultural Rights
" By UN General Asgembly Resolution No. 2200 A (XX}
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~ {e) Part V contains typical final provisions of a legal
nature.

The Covenant is essentially a ‘promotional
convention® stipulating objectives more than standards and
requiring implementation over time rather than atl at once.
One obligation s, however. subject to immediate
application: the prohibition of discrimination in the
enjoyment of the rights enumerated on grounds of race,
colour, sex, language, religion. or political or other opinion;
national or social origin; property; birth or other status.

Alse the international supervisory measures that
apply to the Covenant oblige the state parties to report to
the UN Economic and Social Council on the steps they
have adopted and the progress they have made in achieving
the realization of enumerated rights.

5. Right guaranteed
The Covenant consists of 28 Articles. Articles 1-15
deal with rights and duties whereas Articles 16-28 deal
with enforcement, interpretation and general provisions.
[. Right of self-determination {Article 1}
2. States to adopt all means to achieve realization of these
rights. (Article 2)
Equality of men and women {Article 3)
4. Only legal and compatible limitations can be imposed
on the rights (Articie 4)
5. Derogation from and destruction of rights not permitted
( Article 5)
6. Right to work and training (Atticle 6)
7. Right to just and favourable conditions of work {Article
7)
8. Right to form and join trade unions ( Article §)
Y. Right to social security ( Article 9)
10). Protection of and assistance to family (Article 1)
| 1. Right to an adequate standard of living ( Article 11)

T



106 £ onormse and Socal Rights

i2. Right to physical and mental health { Article 12)

13. Right to education { Article 13)

14, State’s duty to provide compulsory and free education
(Article 14}

i5. Right to cultural life and scientific development (Article

15)

1) Right to work

State pameq have recognized that everyone has the
right to work. ' This right includes opportunity to gain his
tiving by work, which he freely chooses or accepts. The
Parties are enjoined to take all appropriate steps to
safeguard this right. State parties are to provide technicai
and vocational guidance and introduce policies for full and
productive employment. *

Under Article 7 state parties have recognized the
right of every one to the enjoyment of just and favorable
conditions of work. The right includes:

(1) fair wages;

(1) equal remuneration for work of equal value

without distinction of any kind;

(11)  adecent living for worker and his family:

{iv) safe and healthy working conditions:

(v}  opportunities for promotion f{o  an
appropriate higher level, subject to seniority
and competence;

(vi) rest and letsure;

(vit}  reasonable limitation of working hours;

(viii) periodic holidays; and

(ix)  remuneration for public holidays.

| We will discuss here only those rights which have not been discussed
under UDHR or ICCPR
Article 6 of ICESCR
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2} Trade unions
States have to ensure the right of every one to form
trade unions and join the trade union of his choice for the
promoetions and protection of his economir: and social
interests. The right includes cstablishing national
federations or confederations and to form and join
intemational trade union organisations. It also includes
right 1o strike but only in accordance with law.
However, it is not an absolute right. States can
impose restrictions on the exercise of this right it
(a) the restrictions are prescribed by the law; and
(b) are necessary in a democratic society in the interest of
(i) national security or {ii) public order or (i1} for the
protection of rights and freedowms of others. 1

3) Protection of family

Family is regarded as the patural and fundamental
group unit of society. Normal family Jife 1s must for the
care and education and development of children, Special
protection should be given to mothers during a reasonable
period before and after childbirth. During such periods
working mothers should be accorded paid leave or jeave
with adequate social security benefits.

Special measures of protection and assistance
should be taken on behalf of all children and young
persons. They should also be protected from economic and
social exploitation. Their employment harmful fo their
morals, health, life or development shail be punishable by
taw. State should also set age limits below which the paid
employment of child labour should be prohibited and
punishable by law. *

' Article 8
7 Article 10
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4) Standard of living

the parties recognize the right of every one to an
adequate standard of living for himself and his family. This
includes adequate food, clothing and housing, and to the
continuos 1mprovement of living conditions. The states are
bound to take appropriate steps to ensure the realization of
this right.

The states, recognizing the fundamental right of

every one to be free from hunger, have to take. individuall y

and through international co-operation, the measures:

a) To mprove method of production, conservation and
distribution of food by making full use of scientific
knowledge and by developing or reforming agrarian
systems for the optimal utilization of natural resources;

b) Taking into account the problems of both food
importing and food exporting countries, to ensure an
equitalble distribution of food supplies in relation to the
need.

5) Physical and mental health
The states recognised the right of every one to the
enjovment of the highest sttainable standard of physical
and mental health. The state parties should take Steps for
the realisation of this right. The steps should include that
are necessary for;

(a) the provision for the reduction of the still birth — rate
and of infant mortality and for the healthy development
of child;

(b) the improvement of all aspects of environmental and
industrial hygiene;

“Article 11
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(¢} the prevention, ireatment and control of epidemic,
endemic, occupational and other diseases,

(d) the creation of conditions which would assure to ail,
medical service and medical attention in the event of
sickness. '

6) Right to education
States recognize the right of everyone to education,

Article 13 describes the following objectives of the

education.

(1) full development of human personality and sense of
its dignity;

(i)  strengthening the respect for human rights and
fundamental freedoms;

(iii)  enabling ail persons 10 participate elfectively in a
free society,

(iv}  Promoting understanding, tolerance and friendship
among all nations and all racial, ethnic or religious
groups; and furthering the activities of the United
Nations for the maintenance of peace.

With a view to achieving the full realization of his right,

states recognize that:

(1) the primary educaton shall be compulsory and
available free to ail,

(i)  secondary education, including technical and
vocational, shall be made generally available and
accessible o ail;

(i1}  higher education shall be made equally accessible to
all:

(iv)  schoois system should be developed at all tevels;

{(v) Parents will have liberty 10 choose schools for
education of their children.

I Article 12
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7) Cultural rights
Parties recognize the right of everyone to take part
in cultural life, to enjoy the benefits of scientific progress
and its applications, to benefit from the protection of the
moral and material interests resulting from any scientific,
Iiterary or artistic production of which he is author., |

6. [CCPR and IESCR

Just as the ICCPR elaborates upon most of the civil
and political rights enumerated in the UDHR, so the
ICESCR elaborates upon most of the economic, social, and
cultural rights set forth in the Universal Declaration,

The interdependence of the civil and political rights,
and economic, social and cultural rights, is reflected in the
preamble to the ICESCR, which says that ‘in accordance
with the Universal Declaration. ..the ideal of free human
beings enjoying freedom from fear and want can only be
achieved 1if conditions are created whereby everyone may
enjoy his economic, social and cultural rights, as well as his
civi] and political rights.'

The terminology used in the ICESCR to describe
the obligations of states varies i significant respects from
that used in the ICCPR. Whereas the ICCPR contains terms
such as ‘everyone has the right to .." or “no one should be.’

The ICESCR employs  the formula ‘state
parties..recognize the right of everyone to... "The principal
exceptions are Article 3 (equal right of men and woinen)
and article 8 (trade union related rights), under each of
vhich the states ‘undertake to ensure’ the relevant rights;

" Article 15
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and Article  2(2) (non-discrimination) where  the
andertaking is ‘to guarantee’.

Unkike ICCPR, this Covenant is not geared, with
modest exception. to immediate implementation, the state
parties having agreed only "t take steps’ towards
‘achieving progressively the full realization of the rights In
the Covenant’ and then subject 10 ‘maximum of their
resources.’

(a) Under Article 21} the ICESCR obiigation of state
parties 1S recognized subject 10 the availability of
resources whereas there is no corresponding section

in the ICCPR.
(b) Under Articte 2(2) of the ICESCR, the state parties
have to undertake steps ... With a view 10

achieving progressively the full realization of the
rights whereas, rights under the ICCPR require
immediate realization.

7. Enforcement procedure

The states are bound 10 cubmit reports on the
‘measures, which they have adopted, the progress made in
achieving the observance of the rights and factors and
difficulties affecting the degree of fulfillment of
obligations. Reporis have to be submitted to the Secretary
General of the United Nations who shall transmit copies {0
he Economic and Social Council and other relevani
Specialized Agencies, and Commission on Human Rights
for consideration. The parties and the Agencies may submit
comments to the Council. :

The Counci) may submit reports from time to time
to the General Assembly with recommendations of a
general nature and summary of the information received

| Articles 16-20
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from the States and Agencies on the measures taken and
the progress made in achieving the general observance of
the rights. The Council may aiso bring to the attention of
other organs of the United Nations, their subsidiary organs
and  Specialized Agencies concerned with  furnishing
technical assistance, any matter arising out of the reports
which may assist such  bodies in deciding on the
advisability of international measures likely to contribute to
the effective progressive implementation of the present
Covenant.

It is, therefore, clear that the Economic and Social
Council 15 the keystone in the system of implementation of
this Covenant, Neverthelcss, two comments must be made:

(a) the principle that the organ responsible  for
supervision should he independent was jettisoned
siice ECOSOC  consists  of representatives of
governments and not independent individuals actin g
In their personal capacity; ‘

(b) The task conferred on ECOSOC by the Covenant ig
very extensive and the amount of paper work is
formidable.

The solution adopted was to establish a Sessional
Working Group in 1978 to assist it in its new task. It was
not a success. In 1985, it was decided to make a fresh start.
A UN Committee on Economic, Social and Cultural Rights
was established in 1987. A ‘rather constipated paper work’
was replaced by a far more effective system. '

The Committee supervises the reporting procedure
provided in the Covenant. It nermally holds two sessions
annually, each of three weeks. One day in each session is

' Alston, The Committee on Economic, Sociat and Cuitursl Rights, in
“The United Nations and Hurman Rights: A Critical Appraisa)]’ Oxford,
1992 ar 475
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normally reserved for a general discussion o0 a specific
csue in which NGOs and Specialized Agencies  can
participate. Since 1993, the Committee has also allowed
NGOs to make oral representations. The Committee
evaluates the reports submitted by the states and adopts
‘Conciuding Observations’ on each report.

At present the Commitiee can only supervise the
Covenant through reporting procedure, as there is 1o
provision for individual communications. However, the
Committee has been examining the possibility of providing
for such communications in an Optional Protocel. Sctting
up an arrangement tor individual communications would be
difficult, but such a development would, nevertheless,
significantly strengthen the Covenant system of control
and, so as a way of improving the protection of CCONOMIC,
social and cultural rights, should be welcome.

8. The Role of ILO

The Treaty of Versailles established the ILO in
1919. It plays an imporiant function in the field of
economic and social rights. For example, such matiers as
the regulation of the hours of the work, the prevention of
unemployment, the provision of adequate Wages, social
security, equal pay for equal work, freedom of association
etc. The 1LO has been pionecr in the international
protection of economic ond social rights and has an
impressive revord of achievement in the field.

There are two principal aspects of this work:
standard-setting  and  measures of implementation. AS
regards standard setting, the ILO employs two principal
methods: the conclusion of international conventions and
the adoption of recommendations. The conventions; of
course. are binding only on the states, which ratify them
Recommendations on the other hand do not create legal
obligations for the states. Their purpose is rather to set
standards. Since its creation the ILO has adopted more than
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170 international  conventions. The number of
recornmendations is even larger than the number of
conventions. The following conventions may be noted as
among the most important from the point of view of human
rights: the Convention on the Freedom of Assaciation and
Protection of the Rights to Organize (1949), the
Convention on the right to Organize and Collective
Bargatning (1949), the Equal Remuneration Convention
{1951), the Abolition of Forced Labor Convention (1953),
the Discrimination Convention (1958), the Employment
Policy Convention (1964), the Workers with Family
Responsibilities (1983), the Indigenous and Tribal People’s
Convention.

The system of international control operated by the
iLO is considerably more effective than that provided in
the United Nations Covenants. In the first place there is
ILO reporting system 1t is provided in the Constitution
itself; therefore it applies to all member states, and not only
to parties o specific conventions. Under Article 9 and 22 of
the Constitution, the member states are required to report to
the ILO on the measures they have taken in connection
with  the conventions and recommendations.  The
govemments must send copies of their reports to the
national organizations of employers and workers who thus
have the opportunity to comment on them if they so desire.
The observations must then be communicated by the
governinents {o the 11O,

Another important element is the examination of the
govermment reports by an independent organ made of the
people who are not government officials. This is secured in

' F. Wolf. ‘ILO experience in tmplementing the human rights® Journal
of Law and Ecenomics, X, (1975). p 569
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the [LO system at two stages. First, there is a Committee of
Experts on the Application of Conventions and
Recommendations. This Committee of 20 members Is
appointed not by governments, but by the Governing Body
of the [LO. They are the persons who are experts in the
legal and social matiers. The Committee can make
observations on any situation, which it regards as not 1n
conformity with those obligations. The sccond stage of
supervision takes place at the International  Labour
Conference, which each year appoints a Committee on the
application of Conventions and Recommendations. This
 Conference Committee of 200 members consists of experts
of governments, employers, and workers. It examines the
reports of the Commitiee of Experts and reports back 10 the
Pienary Conference.

In addition to these reporting procedures, the 11O
Constitution also provides for a complaint procedure and
‘representation’ procedure through which investigation can
be initiated. '

One state may bring a complaint against another, if
it considers that the latter 1s not complying with the
obligations of & Convention by which both are bound.
Under Representation procedure, a trade union or an
organization of employers can claim that a conveniion 1s
not being observed and the matter will be investigated by a
Special Commitiee appointed by the Goveming Body of
the ILO. The ILO has set up a special procedure (o protect
freedom of association. More than 1600 cases have been
handled so far by this procedure.

' 11 Hannum, *Guide to Iutemational Human Rights Practice’ second
edition. Philadephia, 1992, atp 99
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9. UNESCO

Several of the Specialized Agencies of the United
Nations are concerned with the protection of social and
economic nights. The Food and Agricuiture Organization,
for example, does infportant wok in helping governments to
improve and increase food supplies, so helping to
combating  undernourishment and  starvation These
activities were carried on long before the adoption of the
UN Covenants in 1966 but nevertheless are directly
relevant to the obligations assumed by states in Article 11
of the International Covenant on Economic, Social and
Cultural Rights. Similarly, the WHO ;s directly relevant to
the right of evervone to the cnjoyment of the highesi
attainable state of physical and mental health recognized in
Articte 12 of the same Covenant. The World Bank is
Iikewise concerned with the rights of all peoples to freely
pursue their economic devilment !

Atticle 1 of the Constitution of UNESCO states that
‘purpose of the organization is to contribute to peace and
security by promoting collaborafion among nations through
education, science and culture in order to further universal
respect for justice, for the rule of law and for the human
rights and fundamental freedoms. The promotion of human
rights and findamental freedorms is thus atfirmed as one of
UNESCO's aims when undertaking activities in the fields
of education, science and culture. It is therefore, evident
that UNESCO should be able to make a significant
contribution te the work of ECOSOC and the Commitiee
on Economic, Social and Cultural R ghts.

" Articke |, of ICESCR
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UNESCO produced the Convention aganst
Discrimination, adopted by General Assembly in 1960. '
This Convention undertakes to eliminate and prevent
discrimination in education based on race, colour, sex,
language and other grounds. 1t provides thal primary
education shall be free and compulsory, and secondary and
higher education generally available and accessible. These
provisions correspond to Article 13 of the International
Covenant on Economic, Social and Cultural Rights.

To supervise the reporting procedure, 2 special
committee o examine the reports of member states was
established in 1965. This committee 1s now called
‘Committee on Conventions and Recommendations” with a
membership of 30. The Comumttec must first decide
whether the communication is admissible. Then it tries to
bring about a friendly settlement of the matter. [t normally
examines 35 communications at each session. Jt is also
required to submit reports on these activities to the
Executive Board of General Conference, which considers
these reports in private or public mectings keeping in view
the seriousness of the violation. :

| Text can be seen in Brownlie. ‘Basic Documents’ pis]
? \Weiss and Farley, * The UNESCO Hunan Rights Procedure’ The
Human Rights Quarierly, XVI, 1994, p39i



Chapter Seven

CONVENTION AGAINST TORTURE

. Intreduction

The Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishrment {the
“Torture Convention’™) is an international human rights
nstrument that aims to prevent torture around the world.'
The Convention requires states to take effective measures
10 prevent torture within their boundaries, and forbids states
to transport people to a country where there is reason to
believe that they will be tortured.?

The General Assembly, on 9 December 1975, adopted
‘the Declaration on the Protection of All Persons from
being subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. Pursnant to that
Declaration, the Convention was adopted by the General
Assembly of the United Nations on 10 December 1984, and
after ratification by the 20th state party, it came into force
on 26 June 1987. Therefore, 26 June is now commemorated
as the Intzmational Day in Support of Victims of Torture.

The objective of the Convention is to define torture,
bind states to take effective measures against torture and
establish a system of regular visits undertaken by
independent intemational and national bodies to places
where people are deprived of their liberty, so that torture
and other crucl, inhuman or degrading treatment or
punishment may be prevented.

" Article i
? Article 3
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2. Basic Principles
" The following fundamental principles are declared 1n
the Preamble of the Convention:

1) Equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and
peace in the world;

2) All human rights derive from the inherent dignity of the
human person,

3) Tt is the obligation of States to promote universal
respect for, and observance of, human nghts and
fundamental freedoms;

4) The struggle against torture and other cruel, inhuman or
degrading treatment or punishment throughout the
world shall be made more effective.

3. Definition of Torture

The term ‘torture’ means any act by which severe
pain or suffering, whether physical or mental, s
intentionally inflicted on a persen for such purposes as
obtaining from him or a third person, information or a
confession, punishing him for an act he or a third person
has commited or is suspected of having commiited, or
intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain
or suffering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other
person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental
to lawful sanctions. ! However, this definition does not

" Article 1
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affect or prejudice any international instrument or national
legisiation, which does or may contain provisions of wider
application.

I

Duties of the States
The Convention imposes the following duties on the

State Parties (parties to the Convention):

1)

3)

4)

3)

Each State Party shall take effective legislative,
administrative, judicial or other measures to prevent
acts of torture in any territory under its jurisdiction.
No exceptional circumstances whatsoever, whether
a state of war or a threat of war, internal political
instability or any other public emergency. may be
invoked as a justification of torture. _

An order from a superior officer or a public
authority may not be invoked as a justification of
torture. :

The State Party shall not expel, return ("refouler")
or extradite a person to another State where there
are substantial grounds for believing that he would
be in danger of being subjected 10 torture and for
the purpose of determining whether there are such
grounds, the competent authorities shall take into
account all relevant considerations including, the
eiistence in the State concerned of a consistent
pattern of gross, flagrant or mass violations of
human rights, *

Each State Party shall ensure that alf acts of torture,
including any attempt to commit torture and to an
act by any person, which constitutes complicity or

' Article 2
? Article 3
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participation in torture, are offences under 1ts
criminal law.

6) Each State Party ¢hall make these offences
punishable by appropriate penalties, which take into
account their grave nature.

7y Each State Party shall take such measures as may be
necessary to  establish its jurisdiction over the
offences referred to in article 4 in the following
cases: when the offences are committed In any
territory under 1ts jurisdiction or o0 board a ship or
aircraft registered in that State; (b) when the alleged
offender s a national of that State; and (¢) when the
victim is a national of that State if that State

_ considers it appropriate.

8) Each State Party shall likewise take such measures
as may be necessary 1o establish its jurisdiction over
such offences in cases where the alleged offender is
present in any territory under its jurisdiction and it
does not extradite him under this Convention.

9) Any State Party in whose territory a person alleged
to have committed. torture shall take him o
custody or take other legal measures to CNSure his
presence. Such State shall immediately make a
preliminary inquiry into the facis. Any person in
such custody shall be assisted in communicating
immediately ~with  the nearest  appropriate
representative of the State of which he 1s 2 national
and the relevant state shall be immediately notified
the fact that such person is in custody and of the
circumstances which warrant his detention and shall
promptly report its findings to the said States and

b Article 4
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shall indicate whether it intends to  exercise
Jurisdiction.

10} If the State Party does not ¢xtradite him, then |t
shall submit the case to its competent authonties for
the purpose of prosecution. And any person,
regarding: whom proceedings are brought, shall be.
guaranteed' fair treatment at all stages of the
proceedings.”

t1) The state parties shall make torture-related offences
-a% extraditable offences in any extradition treaty
existing between States Parties. If a State Party
receives a request for extradition from another State
Party with which it has no extradition treaty, it may
consider this Convention as the legal basis for
extradition in respect of such offences. *

12) States Parties shall afford one another the greatest
measure of assistance in connection with criminal
proceedings brought in respect of any of the
offences relating to torture, 4

13)Each State Party shall ensure that education and

- information regarding the prohibition agamnst torture
are fully inctuded in the training of law enforcement
personnel, civil or military, medical personnel,
public officials and other persons who may be
involved in the custody, interrogation or treatment
of any individual subjected to any form of arrest,
detention or imprisonment, And each State Party
shall include this prohibition in the ryles or

" Article 6
? Article 7
. Article §
* Article 9
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instructions issued in regard to the duties and
functions of any such person. '

14) Each State Party shall keep under systematic review
interrogation  rules, instructions, methods and
practices as well 2s arrangements for the custody
and treatment of persons subjected to any form of
arrest, detention or imprisonment, with a view 10
preventing any cases of torture. °

15) Each State Party chall ensure that its competent
authorities proceed to a prompt and impartial
investigation, wherever there is reasonable ground
to believe that an act of torture has been committed
within its jurisdiction. 3

16) Each State Party shall ensure that any individual
who alleges he has been subjected to torture has the
right to complain to, and to have his case promptly
and impartially examined by, its competent
authorities.”

17) Each State Party shall ensure in its legal system that
the victim of an act of torture obtains redress and
has an enforceable right to fair and adequate
compensation. In the event of the death of the
victim as a result of an act of torture, his dependents
shall be entitled to compensation.s

18) Each State Party shall ensure that any statements,
which have been made as a result of torture, shall
not be invoked as evidence in any proceedings.
except against a person accused of torture.’

' Article 10
2 Articie 11

¥ Article 12
4 Article 13
5 Article 14
- Article 15
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19} Each State Party shall undertake 1o prevent other
acts of cruel, inhuman or degrading treatment or
punishment, which do not amount to torture as
defined carlier when such acts are commiitted by or
at the instigation of or with the consent or
acquiescence o a public official or other person
acting in an official capacity.’

2. Committee Against Torture

A Commuttee against Torture (the Committee) shall
be established. The Committee shall consist of ten experts
‘of high moral standing and recognized competence in the
field of human rights, who shall serve in their personal
capacity’. The experts shall be elected by the States Parties,
consideration being given to equitable geographical
distribution and to the usefulness of the participation of
some persons having legal experience. The members of the
Committee shall be elected by secret ballot from 2 list of
persons nominated by States Parties. The members of the
Commiittee shall be elected for a term of tour years.?

The Committee is one of eight UN-linked human
nghts treaty bodies. Al State Parties are obli ged under the
Convention to submit regular reports to the Committee on
how rights are being implemented. Upon ratifving the
Convention, States must submit a réport within one year,
after which they are obliged to report every«four years. The
Committee examines each report and addresses its concerns
and recommendations to the State Party in the form of
"concluding observations.® Under certain circumstances,
the  Committee may  consider complaints  or

U Article 16
* Articie 17
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communications from individuals claiming that their rights
under the Convention have been violated. The Comnuttee
shall submit an annual report on its activitnes under this
Convention to the States Parties and to the General
Assembly of the United Nations.

3. Optional Protocol

The Optionai Protocol to the Convention agatnst
Torture and other Cruel, Inhuman of Degrading Treatment
or Punishment (OPCAT) was adopted by the General
Assembly on 18 December, 20072 and it is in force since 22
June 2006. It provides for the establishment of "a system of
regular visits undertaken by independent intcrnational and
national bodies to places where people are deprived of the1r
liberty, in order to prevent torture and other cruei, inhuman
or degrading treatment or punishment". This system is to be
overseen by a Subcommittee on prevention of Torture and
Other Cruel, inhuman oF Degrading Treatment Or
Punishment.
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Chapter Eight

EUROPEAN CONVENTION FOR HUMAN
RIGHTS

1. Introduction

The factors, which led the Umted Nations to
concemn itself with the protection of human rights, had a
similar effect in Europe. One such factor was natural
reaction against the Nazism and Fascism, which had
provoked the Second World War and wrought such havoc
on millions of lives. Another stimulus was that in the post-
war years it soon became evident that the democratic
systems of Western Europe needed protection against the
Soviet style of despotism which had captured control of
half of the Continent.

The principles championed by the French
Revolation, Magna Carta, English Rili of Rights and French
Revolution were menaced by a new political philosophy in
which the so-called dictatorship of the proletariat gave all
power to the State and reduced the individual to
insignificance. The preservation of democracy and the
maintenan.ce of the rule of law required, as Robert Schuman
put it, foundations ‘on which to base the defence of human
personality against all tyrannies and against all forms of
sotalitanianism’. Those foundations were the effective
protection of human rights and fundamental freedoms.

As early as August 1941 the Atlantic Charter
proclaimed the histonic Four Freedoms and the right of self-
determination. The Congress of Europe at The Hague in
May 1948 announced:

‘We desite a Charter of Human Rights guaranteeing

liberty of thought. assembly and expression as well
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-as the right to form a political oppostion; we desire

a Court of Justice with adequate sanctions for the

implementation of this Charter’.

An organized system was needed to ensure the
collective guarantee of human rights in the proposed
‘European Union’. The Consultative Assembly of the
Council of Europe took up the task of designing such a
system during its first session, in August and September
1949. In August 1949 the Assembly’s Committee on Legal
and Admunistrative Questions met to study a proposal for
the establishment of ‘an organization within the Council of
Europe to ensure the coliective guarantee of human rights’
and before the end of the session presented its conclusions
in the famous Teitgen Report of September 1949 which
paved way for the convention.

The Convention was signed in 1950 and came into
force on 3 September 1953, In the summer of 1950, even
before the Convention was signed, the Assembly had
proposed the inclusion of three additional rights, which
were subsequently included in Protocol No.1, signed in
March 1952, and which entered into force two years later.
Four further protocols have been concluded between the
vears 1963 and 1994,

' The ECHR is of particular importance in the context
pf initial human rights movement for several reasons:

(i) It was the first comprehensive treaty in the

World,

{1} 1t established the first international
complaint procedure and the international
court for the détermination of human rights
matters,

(1) It remains the most developed of three
regional systems.

{ivi It has generated a more extensive
Junsprudence than any other part of the
international system.
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2. Rights guaranteed

The first article of the Convention provides: “The
High Contracting Parties shall secure fo everyone within
their jurisdiction the rights and frecdoms defined in Section
i of the Convention.” The obligation assumed by each State
is therefore not limited to protecting the rights of 1ts own
aationals, nor even to protecting those of the nationals of
the other contracting parties. The obligation extends to all
persons within the jurisdiction, whatever their naticnality or
legal status, and however shott their length of stay.

The rights defined include, as we shall see shortly,
the civil and political rights which are the hallmarks of a
democratic society. Yet they do not include every right one
might wish to see guaranteed in an ideal community. As a
result, many individual applications to the Cominisston
nave to be rejected because the applicant alleges the
violation of a nght which, however necessary of desirable,
is not covered by the Convention or its protocols.

Part | of the Convention sets out wwelve rights and
freedoms which are specifically guaranteed. We enumerate
~them as an GVerview:

1. the right to life (Article 2)

2. freedom from torture and inhuoman  or
degrading treatment of punishment (Article
3)

i, freedom from slavery and servitude (Arficle
4}

4. the right to liberty and security of the person
(Article 3}

5. the right to a fair trial (Article 6)

6. protection against  retroactivity of the

criminal law (Atticle 7}

7. the right to respect for private and family
life, the home and correspondence {Article
8)
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5.

9,

10.

11.

i2.

freedom of thought, conscience and religion
(Article 9)

freedom of expression (Article 10)

freedom of assembly and  association
(Articte 11)

the right to marry and found 3 family
(Article 12)

the right to an effective remedy if one's
rights are violated (Article 13)

Protocol No. 1 adds three further rights:

13,
14,

15

the right to property (Article 1)

the right of parents to ensure the education
of their children in conformity with their
own religious and philosophical convictions
{Articie 2)

the right 10 free elections (Article 3

Protocol No. 4 adds four more ri ghts:

16.

17.

18.

14,

freedom from imprisonment for deht (Article
Y

liberty of movement and freedom to choose
one’s residence {Article 2)

freedom from exile and the ght to enter the
country of which one is a national {Article 3)
prolbition of the collective expulsion of
aliens {Articlc 4)

Protocol No. 6 adds ane further i ght:

20.

prohibiion of the death penalty in time of
peace (Article | and 2)

Protocol No. 7 adds five further rights:

21,

the right of an alien not to be expelied from a
State without due process of law {Article 1)
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22, the nght to appeal in criminal cases {Article
2)

23, the right to compensation for a miscarriage
of justice {Article 3)

24, immunity from being prosecuted twice for
the same offence (Article 4)

25. Equality of rights and responsibilities of
spouses as regards matters of a private law
character between them and in their relations
with their children (Article 5)

In many Articles, the first sentence or paragraph
contains a general affirmation of the right, often based on
the text of the Universal Declaration, and the following
paragraphs set out the limitations to which that right might
be subjected. However, the limitations are carefully
formulated and, in general, permitted only when they are
prescribed by law and necessary in a democratic society to
safeguard some aspect of the public interest.

Articles {4-18 of the Convention relate to the
exercise of the rights guaranteed. Article 14 contains a
widely drawn prohibiuon against discrimination. Article 15
permits the suspension of some. though not alf, nghts ‘in
time of war or other emergency threatening the Jife of the
nation”, but only “to the extent strictly required by the
exigencies of the sttuation’ and afier a notice of derogation
has been filed with the Secrctary General of the Council of
turope,

Article 10 permats restrictions on the pelinoal
aclivifies of aliens., Asticle 17 provides that ‘nothing in i6s
Lonvention shali be interpreted as implving . any gl io
enigage noany achwvity or performi any act simed at e
destruction of any of the rights md freedoms set forih
herein’, In addinon, Articie 18 stpulates  that e
restrictions, which are permitied under the Convention, moy
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not be applied for any purpose other than those for which
they have been prescribed.

1) Protection of life

Law protects everyone’s right to life. No one can be
deprived of his life intentionally except in the execution of
a sentence of a court following his conviction of a crime for
which this penalty 18 provided by Jaw,

Deprivation of life will not be regarded as inflicted
in contravention of this right when it results from the use of
force which is not more than absolutely necessary: (a) in
defence of any person from unlawful violence; {b) in order
to effect a lawful arrest or to prevent the escape of a person
tawfully detamed; (¢} in action lawtully taken for the
purpose of quetling a riof or insurrection. !

The Articie provides non-derogable protection of
the night to life. This might seem straightforward -
governments are enjoined to refrain from the wanton killing
of their subjects -- buf in fact aside from that instance 11 18 15
fact hard to determine what a right to life encompasses.

Decistons under Articte 2 do not yet provide a clear
answer to this question but do suggest that it places two
distinct duties on the national authorities, although their
scope 1s unclear. Firstly it implies that the public authorities
should refrain from some acts or omissions which directly
endanger life. Secondly Article 2 imphes a positive
obligation on the part of the state authorities to take .
reasonable steps in order to prevent the deprivation of life
by individuals.

The question has arisen in the context of national
legislation on abortion whether an unbomn baby can fall

Y Article 2 of ECHR
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within the interpretation of ‘everyone’. In Paton v UK
(1980), the Human Rights Commission found that Article 2
applies only to persons who have been bom.

The most important exception to Article 2 is that in
respect of the death penalty which also includes extradition
t0 a country where the death penaity is in force.

Generally speaking the paragraph 2 exceptions are
reasonably straightforward and are obviously aimed mainly
at unintentional deprivation of life. It has been held that
paragraph 2 is concerned with situations where the use of
violence is allowed as necessary force and may as an
unintended consequence result in loss of life. However,
paragraphs 2(a) and (c) would also scem to cover instances
where the force used was bound to endanger life and was
intended to do so, but was necessary in the circumstances.
Thus national laws recognizing the right to use self-defence
are in principle in harmony with Article 2.

2) Imhuman treatinent

No one can be subjected to torture or to ichuman or
degrading treatment or punishment. ' Article 3 contains 1o
exceptions unlike most of the Articles and 1t is also non-
derogable. The three forms of treatment mentioned seem to
represent three different levels of seriousness. Thus, torture,
unlike degrading treatment, has been quite narrowly defined
to include ‘deliberate inhuman treatment causing very
serious and cruel suffering’. Clearly, treatment, which could
not come within this restricted definition, could still fall
within ane of the other two heads especially the broad head
- ‘degrading treatment’. Degrading treatment will not,
however, inevitably include all forms of physical
punishment aithough it wiil include certain forms of

I Articie 3
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corporal punishment including caning which has been
found not to amount to torture or inkuman treatment. ’

Numbers of cases have arisen concerning  the
position of detainees’ .In determining whether a particular
treatment, such as solitary confinement, amounts to g
violation of Article 3, a number of factors must be taken
mto account. These will include the stringency and duration
of the measure, the objective pursued — such as the need for
spectal secarity measures for the prisoner in question or the
fear of stirring up discontent amaong other prisoners and the
effect on the person concerned.

However, for a breach of Article 3 to be established
in the context of deportation cases, there must be a clear
risk of ill treatment. The Convention cannot be viewed as a
substitute for an effective domestic means of determining
refugee claims.

3) Slavery and Servitude

No one can be held in slavery or servitude. No one
shail be required to perform forced or compulsory labour. 2
For the pumpose of this right, the term ‘forced or
compuisory labour’ shall not include: (a) any work required
to be done in the ordinary course of detention mmposed
according to the provisions of Article 5 of this Convention
or during conditiona) release from such detention; (b) any
service of a military character or, in case of conscientious
ahjectors in countries where they are recognized, service
exacted instead of compulsory military service; (¢) any
service exacted in case of any emergency or calomity

[ : " - : ; ;Y . F
Yor dewils refer to Convention Aganst Torure and other inhunan or

Degradmg Treatment o Punishment | adopted on 10 Dec. 19%4 and
ertered into foree on 26 hune 1987
© Article 4
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threatening the life or well-being of the community; or {d)
any work or service which forms part of normal civic
obligations.

Article 4 provides a guaraniee which is largely
irrelevant in modern European dernocracies although it is
conceivable that as states with less developed human rights
regimes become signatories to the Convention, it might
prove to be of value.

It is necessary to distinguish beiween slavery and
servitude under paragraph 4(1) and forced or compulsory
tabour under paragraph 4(2). Slavery denotes total
ownership, whereas servitude denotes less far-reaching
restraints; it is concerned with the tabour conditions and the
inescapable nature of the service.

Forced or compulsory labour has been held to
denote the following: ‘firstly that the work or service is
performed by the worker against his will and, secondly, that
the requirement that the work or service be performed 18
unjust or oppressive, or the work or service itself involves
ayoidable hardship. '

4) Liberty and security

Everyone has the right (o liberty and security of
person. No one can be deprived of his liberty except in the
following cases and in accordance with a procedure
prescribed by law: () the tawful detention of a person after
conviction by a competent court; (b) the lawtul arresi or
detention of a person for non-comphance with the lawtul
order of a court or in order to secure the fulfiliment of any
obligation prescribed by law; {(c) the lawful arrest or
detention of a person effected for the purpose of bnnging
him before the competent legal authority on reasonable
suspicion of having committed an offence or when it is
reasonably considered necessary 1o prevent his committing
an offence or flecing after having done so; (d) the detention
of a minor by lawful order for the purpose of educational
supervision or his Jawful detention for the purpose of
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bringing him before the competent legal authority; (e) the
lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound
mind, alcoholics or drug addicts or vagrants; {f} the lawful
arrest or detention of a person to prevent his effecting an
unauthorized entry into the country or of a person against
whom action is being taken with a view to deportation or
extradition,

Everyone who 1s arrested shall be informed
promptly, in a language, which he understands, of the
reasons for his arrest and of any charge against him.
Everyone arrested or detained shall be brought promptly
before a judge or other officer authorized by law to exercise
judiciai power and shall be entitled to trial within a
reasonatle time or to release pending trial. Release may be
conditioned by guarantees to appear for trial.

Everyone who is deprived of his Iiberty by arrest or
detention shall be entitled to take proceedings by which the
lawfuiness of his detention shali be decided speedily by a
court and his release ordered il the detention is not lawful

Everyone who has been the victim of arrest or
detention in contravention of the provisions of these rights
will have an enforceable right to compensation. '

The presumption embodied in the Article is that
liberty and security must be maintained. However, it then
sets out the two tests which must be satisfied if it is to be
removed. Firstly, exceptions are set out where ltberty can be
taken away; secondly, under paragraphs 2-4 the procedure
is set out which must be followed when 2 person is deprived
of liberty. Thus, if the correct procedure is followed but an
exception does not apply, Articie 5 will be breached, as,
conversely, 1t will if an individual falls within an exception
but in detaining him or her the correct procedure is not
followed.

P Article §
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5} Fair and public hearing

in the determination of his civil rights and
obligations or of any criminal charge against him, everyofc
is entitied to a fair and public hearing within a reasonabie
time by an independent and impartial tribunal established
by law. Judgement shall be pronounced publicly but the
press and public may be exciuded from ail or part of the
trial in the interest of morais, public order or national
security in 2 democratic society, where the interest of
juveniles or the protection of the private life of the parties
so require, or to the extent strictly necessary in the opinion
of the court in special circumsiances where publicity would
prejudice the interests of justice.

Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to iaw.
Everyone charged with a criminal offence has the fellowing
minimum rights: {a) to be informed promptly. in & ianguage
he understands and 10 detail. of the naturc and cause of the
accusation against him; (b) to have adequate time and
facilities for the preparation of his defence; (¢} to defend
himself in person of through legal assistance of his own
choosing, or, if he has not ufficient means to pay for legal
assistance, to be given it free when the interest of justice s0
require; () to examine or have examined witnesses against
him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as
witness again him, (f} to have the free assistance of an
interpreter if he cannot understand or speak the language
used in court. !

Ariicle 6 is one of the most significant Convention
Articles and the one, which is most frequently found to
have been violated. This is partly due to the width of

b Article 6
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paragraph 6(1), which Mmay cover numerous circumstances
i which rights are affected i the absence of a judicial
hearing, Paragraph | imports a general requirement of a fajr
hearing applying to criminal and civil hearings. Paragraph
3 lists minimum guarantees of a fair hearing in the criminal
context only. In practice then, paragraphs | and 3 may often
both be in question in respect of a criminal charge,

‘Charge’ has been described as ‘the official
noiification given to an individual by the competent
authority of an allegation that he has committed a criminal
offence’. Offences under criminal law  must be
distinguished from those arising only under disciplinary
law. In order to do $0, the Court will consider the nature
and seventy of the penalty the person is threatened with.
Moreover, classification of a petty offence as ‘regulatory’
rather than criminal wil| not be decisive for 6(1) purposes:
the Commission / Court may yet determine that the offence
is of a criminal character. Otherwise, by reclassifying
offences, the State in question could minimize the
application of the Convention,

Access to legal advice may not always imply a right
to legal aid. However, in some Histances a person unable to
obtain legal aid would he uniable to obtain legal advice and
theretore might be unable to defend proceedin gs.

What other rights are mplied by the term a ‘fajy
hearing? It has been found to denote equality between the
parties, and in principle entails the right of the parties to be
present in person although criminal trial in absentia doeg
not automatically violate Atticle 6. A refusal to summon 2
wItness may constitute unfairness, ag may a failure to
disclose evidence.

The hearing must take place within a reasonable
time. [n determining what is meant by ‘reasonable’, fairly
wide time limits have been applied se that in some
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circumstances as much as seven or eight years may be
reasonable. It will take into account the cenduct of the
accused (which may have contributed to the delay) and the
need for proper preparation of the case, bearing in mind any
special circumstances such as those which might anse in
child care cases.

Paragraph 2 ‘requires inter alia that when carrying
out their duties, members of a court should not start with
the preconceived idea that the accused has commitied the
offence charged: the burden of proof is on the prosecution,
and any doubt shouid benefit the accused. It also follows
that it is for the prosecution o inform the accused of the
case that will be made against him 80 that he may prepare
and present his defence accordingly, and to adduce
evidence sufficient to conviet ham’,

[t is not enough that a lawyer should he assigned; he
or she should be appointed in good time in order to give
time to prepare the defence and familiarize herself or
himself with the case. However paragraph 6(3)(c) does not
merely import a right o have legal assistance; i includes
three rights:

(1) 1> have recourse, if desired, to legal

assistance,

(i)  to choose that assIStance;

(iiiy  if the defendant has insufficient means 1

pay, for that assistance 10 be given it free il
the interest of justice so requires.

The Courts have wide discretion as 10 the night to
cross-examine witnesses -- and so has deprived this right of
some of its effect. The second limb ~ the right to call
witnesses and have them examined under the same
conditions as witnesses for the other side - obviously
allows for a wide discretion as it only requires that the
prosecution and defence shouid be treated egually as
regards SURMONING witnesses.
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6) Retrospectivity of laws

No one can be held guilty of any criminal offence
because of any act or omission, which did not constitute &
criminal offence under national or international faw at the
time when it was committed. Nor can a heavier penalty be
mmposed than the one that was applicable at the time the
criminal offence was committed.

This right can net prejudice the trial and puaishment
of any person for any act or omission, which, at the time
when it was committed, was criminal according te the
general principles of law recognized by civilized nations. !

Article 7 contains an important principle and it is
therefore non-derogable although it is subject to the single
exception contained in paragraph 2. 1t divides into two
separate principles:

. The law in question must have existed at the time of
the act in question for the conviction to be based on
ts

2. No heavier penalty for the infringement of the Jaw
may be imposed than that was in force at the time
the act was committed,

As far a3 the first principle is concermed this means
that someone should not be convicted if he or she could not
have known beforehand that the act in question was
crimnal.

Paragraph 7(2) provides an €xception, which
dppears to arise if a person is convicted retrospectively for
an offence recognized in other countries but not the one in
question at the material time. This exception is potentially
quite wide and therefore if it is not to undenmine the

" Anicle 7
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principle of non-retroactivity it may be argued that it shouid
be interpreted restrictively.

7) Respect for privacy

Everyone has the right 10 respect for his privacy and
family, his home and his correspondence. There can be no
interference by a public authority with the exercise of this
right except such as is in accordance with the law and is
necessary in a dernocratic society in the interests of national
security, public safety of the economic well-being of the
country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the
rights and freedoms of others. '

The inclusion of the wide {and undefined) term
‘private’ means that rights other than those arising from the
home, family and correspondence may fall within Article 8.

An important aspect of private life is that of control
aver personal information but there should be a procedure
to weigh it up aganst a competing interest. 1t was held that
although telephone tapping constituted an interference with
a person’s private life, it could be justified as being in the
interests of national security, and there were sufficient
controls in place (permission had to be given by a Mirnaster
applying certaio criteria_including that of ‘reasonable
suspicion’) to ensure that the power was not abused.

The Courts are greatly infiuenced by general
practice in the memmber states as a body and will interpret
the Convention. to reflect such practice SO that a Staie,
which is clearly out of conformity with the others, may
expect an adverse ruling. The application of this principle,
which has been termed the “common standards’ principle,
cleariy atlows flexibility in decision-making since it may

' anicle 8
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sometimes be difficult to. pinpoint the time at which 3
common standard could be said to have emerged.
Sexual Lite

The other aspect of privacy, which has generated 2
certain amount of case law, has related to sexual privacy
and here the Court has adopted a cautious approach, In
Dudgeon (1982) the Northem Ireland prohibition of
homosexual intercourse was found to breach Article 8 In
1984 the Commission declared inadmissible an application
challenging the Army Act 1955, which governs conviction
for homosexuat practices in the armed forces, on the basis
that it could be justified under the prevention of disorder or
protection of morals clayses.

‘Family' may encompass formal or informal — byt if
the ‘family’ in question might not fall within the term, as,
for example, a foster parent might not do, there might stil]
be an interference with private life. Generally, a close
relationship falling within the terny will be presumed where
close ties such as those between parent and child exist; for
other relations the presumption will be the other way.

Although the term ‘family’ may receive a broad
inferpretation but it was determined, that ‘family life’
cannot be interpreted so broadly as 1o encompass a father’s
nght to be consulted in Fespect of an abortion. Had it nof
adopted such an 1nterpretation ‘family life’ might have
come into conflict with ‘private life’ since pregnancy and
its management has beep accepted as an aspect of a
mother’s private life, although not to be divorced entirely
from consideration of the life of the fetus. Family life has
also received a narrow HIterpretation in ImInigration cases
in respect of a right to enter a COUNLry.

With regard to correspondence, the Court has
accepted the right of a detainee to correspond with the
outside world and in the UK has led to a steady relaxation
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of the rules relating to preventing, stopping and censoring
of prisoners’ correspondence. '

8) Freedom of thought

Every one has the nght 1o freedom of thought,
conscience and religion; this right includes frecdom to
change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest
his religion or behief, worship, teaching, practice and
observance. ,

Freedom to manifest one’s religion or beliefs can be
subject only to such limitations as are prescribed by law and
are necessary in a democrafic society in the nterests af
public safety, for the protection of public order, health or
morals, or for the protection of the rights and freedoms of
others. '

The right under Article 9 of possessing certamn
heliefs is umrestricted. However, Article O provides a
valuable guarantee against using compulsion to change an
opinion or prohibiting someone from entering a profession
due to their convictions.

Ereedom of religion will include the freedom not to
take part in religious services, but it may also include the
opposite obligation.

9y Freedom of expression
Everyone has the nght 10 freedom of expression
This right includes freedor 10 hold opinions and o recenve
and impart information and ideas without mierterence yy
public authority and repardiess of frontiers, This dght can
not  prevent  States rom  requining  the Heensmg of
hroadeasting, television or Cineind ETHCIPIIaes:.

PoArticls ©
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The exercise of these freedoms, since it carries with
it duties and responstbilities, may he subject to such
formalities, conditions, restrictions or penaities as are
prescribed by law and are RECessary in a democratic society
in the interests of national sectirity, territorial integrity or
public safetv, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure
of information received in confidence, or for maintaining
the authority and impartiality of the judiciary. '

Article 10 obviously overlaps with Article 9, but it
is broader since it protects the means of ensuring freedom
of expression.

The stance taken under Article 10 is that all speech
18 not equally valuabie. The European Court valyes political
speeches more than commercial ones. The Court has also
stressed that Article 10 applies not only to speech, which is
favourably received, but alse tq speech, which shocks and
offends. .

There is some evidence that the Court is reluctant to
Intervene in instances. which may not be perceived as
constituting  a  direct  interference with  freedom of
expression by domestic authoritics,

Article 10 includes an additional guarantee of the
freedom to receive and mnpart information. However, the
words ‘without restriction by public authority’ do not imply
a positive obligation on the part of the autherity 10 ensure
that information can be recervexd.

The restrictions of the second paragraph are wide,
and two, maintaining authority of the judiciary and
preventing the disclosure of information received in
confidence, are not mentioncd in Aricle 10’ companion
Articles ~ Articles 9 and 11 The ‘rights of others’
CXception may also receive a narrow Hierpretation.

U Article 10
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The cxception in respect of confidential information
overlaps with others ncluding national security and the
rights of others. but a situation could be envisaged in which
4 disclosure of information did not fall within those
categoties and could therefore he caught only by this extra
exception.

10) Association and assembly

tveryone has the right to freedom of peaceful
assembly and to freedom of association with others,
inciuding the right to form and o join trade unions tor the
protection of his mterests.

No restrictions can be placed on the exercise of
these rights other than such as are preseribed by law and are
necessary in a democratic society in the interests of national
security or public safcty, for the prevention of disorder or
crime. for the protection of health or morals or for the
protection of the rights and freedoms of athers. This right
can not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of
the police or of the administration of the State. i

The addition of the word ‘peaceful’ has restricted
the scape of paragraph 1. Thus assemblies can be subject to
permits so long as the permits relate to the peacefulness of
the assembly and not to the night of assembly itself.

The public authorities may nositively intervene mn
order 1o prevent an interference with freedom of assembly
by private individuais.

‘Association” need not he assigned 1S notional
meaning. Even if a group sucl as & trade union 1s not an
-association’ according to the defimtion of national law. it
may fall within Article 11. The term connotes a voluntary

YoAsticke |1
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association, not a professional organization established by
the Government. However, freedom of @ssoctation also
implies protection against compulsory nmembership of an
assoctation.

The right 10 join a Trade Union involves allowing
members to have a union that cap properly ‘protect the
interests of the members’. This right can be subject to the
restrictions of the national legislature. Moreover, extra
restrictions may be placed on certain groups of employees
under the second senténce of paragraph 2.

11) Marriage and family

Men and women of marriageable age have the right
to mary and to found a family, according to the national
laws governing the exercise of this right. '

Article 12 contains no second paragraph setting out
restrictions but it obviously does not canfer an absolute
right due to the words “according to the national laws’,
which imply the reverse of an absolute right. The State can
IMpose restrictions on certain men and women due to the
social purpose of Article 12 which i3 concemned with the
ability to procreate: marriages which cannot result in
procreation may therefore fall outside 15 ambit, This
mterpretation was supported on the ground that the wording
of the Article sugpests that marriage a protected as the basis
of the family; thus, Article 17 s atned at protecting the
tradittonal biclogical marn age,

W oa person iy in general free o marry but e
partcuiar cireumstances will  suffer detriment. flowing
solelv from the fact of seing marned. Article |2 may be

oreached. Thus, the right o arry may wdude placing o
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sanction on marriage such as sacking a person when he or
she marries.

In accordance with the general Convention policy of
reluctance to impose positive obligations on Staies, the nght
to found a family does not include an economic right to
sufficient living accommodation for the family.- Even
prisoners have the right to marry, inherent restrictions are
possible but they must not affect the essence of the night.
When the applicant had two years to wait; that did affect the
essence of the oght and therefore led to a breach of Article
i2.

12) Effective remedy

Everyone whose rights and freedoms as set forth in
this Convention are violated, shall have an effective remedy
wefore a national autherity notwithstanding that the
violation has been commitied by persons acting in an
official capacity. " _

This machinery may include a number of possible
remedies. It has been held that judicial review proceedings
will be sufficient.

The remedy is required if the substantive nights or
freedoms are in question. The words do not and cannot
connote a requirement that there should be domestic
machinery in place to address any possible grievance.

13) Prohibition of discrimination
The enjoyment of the rights and freedoms set forth
.+ this Convention shall be secured without discrimination
on any ground such as sex, 1ace, colour, language, religion,
political or other opinion, national or social ongin,
associa}iun with a national minetity, property, birth or other
status.

 Article 13
T Asticle 14
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Article 14 does not provide a general rnight to
freedom from discrimination but only that the rghts and
freedoms of the Convention must be secured without
discrimination.

Undér  Article 14 discrimination  connotes
differential treatment which is unjustifiable. The differential
treatment may be unjustifiable either in the sense that it
relates to no objective and reasonable aim, or in the sense
that there is to reasonable proportionality between the
means employed and the aim sought to be realized.

3. Restriction on Rights and Freedoms

1) Public emergency

In time of war or other public emergency
threatening the life of the nation any High Contracting Party
may take measures derogating from its obligations under
this Convention to the extent strictly reguired by the
exigencies of the situation, provided that such measures are
not  inconsistent  with  its  other obligations under
internationat law. ! |

Article 15 allows derogation in respect of most but
not all of the Articles. Derogation from Article 2 is not
allowed except in respect of death resulting from lawful
acts of war, while Articles 3, 4{1) and 7 are entirely non-
derogatory. Apart from these exceptions, a valid derogation
requires the State in question to show that there is a state of
war or pubhc emergency, and in order to determine the
validity of this claim two questions should be asked. I rstly,

! Article 1%
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is there an actual or imminent exceptional crisis threatening
the organized life? Secondly, is it really necessary to adopt
measures that require derogation from the Asticles n
question? A margin of discretion is allowed in answering
these questions.

2} Political activity of aliens ,

There cap ‘be more restrictions on the political
activities of the aliens than those on citizens as nothing in
Articles 10, 11 and 14 can be regarded as preventing the
member states from imposing restrictions on the political
activity of aliens. f .

Since Article 16 implies that restrictions over and
above those already imposed due to the second paragraphs
of Articles 10 and 11 can be imposed on aliens in respect of
their enjoyment of the freedoms as far as their political
activity is concemed, it means thai restrictions can be
imposed only if they relate to politicat activities.

3) Destruction of rights

Nothing in this Convention may be interpreted as
{implying for any state, group OF person any right to engage
in any activity or perform any act aimexd at the destruction
of any of the rights and freedoms set forth herein or at their
limitation to a greater extent than is provided for in the
Convention. *

Articie 17 prevents a person relymng on a
Convention right where his or her uitimate aim is the
destruction or limitation of Convention rights. Its
‘estriction” applies to all the nights and freedoms. Thus,
Article 17 must be read in conjunction with all the Articles.

' Article 16__
2 Article 17
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4) Margin of appreciation .

Under this doctrine, a degree of discretion will be
allowed to member states as to the means adopted to protect
certain  interests although such means may affect
Convention rights by restricting them. However. Strashourg
will finally determine whether such restriction is
reconcilable with the right in question.

The courts see whether it was exercised in good
taith and carefully and whether it was reasonable in the
circumstances. The approach of the court will depend on
the following factors;

1. The nature of the right in question.
2. The wording of the requirements in question.
4. The positive obligations placed on the State.

In general, the margin of appreciation doctrine
cleatly has the power to undermine the Convention and
therefore its growth has been criticized. Some call it ‘a
spreading disease,

3) First Protocol

Every natural or legal person is entitled to the
peaceful enjoyment of his possessions. No one can be
deprived of his possessions except in the public interest and
subject to the conditions provided for by law and by the
general principles of international law,

The preceding provisions shall not, however, in any
way impair the right of a State to enforce such laws as it
deems necessary to control the use of property in
accordance with the general interest or to secure the
payment of taxes or other contributions or penalties, ’

" Atticle I of First Protocol
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No person shall be denied the right to education. in
the exercise of any functions which it assumes in relation 10
education and to teaching, the State shall respect the right
of parents io ensure cuch education and teaching in
conformity with their owt religious and philosophical
convictions.

The High Contracting Parties undertake to hold free
elections at reasonable intervals by secret baliot, under
- conditions, which will ensure the free expression of the
opinion of the people in the choice of the legisl ature.”

Articie 3 does not imply an absolute right to vote
but that elections — be held at regular intervais, should be
secret, free from pressure on the electorate and the choice
hetween candidates should be genuine.

&) Later Protocols

Certain of the Protocols, including the most recent,
Protocot 9, are concerned with the procedural machinery of
the Convention. However, certain Protocols guaraniee
substantive right; these are broadly speaking: freedom of
movement; °, abotition of the death penalty; * the right of
an alien (lawfully resident) to full review of his or her case
before expulsion; rights of appeal, compensation for
miscarriages of justice, the right not to be subjected ¢
double jecpardy, and sexual equality between SpOUSes as
regards private law.

4. Conclusions
It is clear that the Convention has been astoundingly
successful in creating a standard of human rights, which 18

I Article 2 of First Protocol
Asticle 3 of first Protocol
Protocol 4
Protocol 6
S protocol 7

[
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perceived by so many Europeans as relevant and valuable
despite the 40 odd vears, which have passed since it was
created. Although it-was only intended to create a minimum
standard of human rights, et it has succeeded in changing
national laws as well, .

On the other hand, it may be argued that the
machinery for the enforcement of the Convention is wholly-
inadequate, particularly in the face of a government
unashamediy prepared to breach it for long periods of time,
In the process if an application is ultimately successful i1
takes five years before the final decisions; the individual
affected must suffer a violation of his or her rights for al
that time. There is no formal mechanism available, such as
an mterim injunction, to prevent the continuing violation. If
the Court and Commission eventually merge, as seems
likely, some of the overlapping stage such as the dual
constderation of admissibility may disappear.



Chapter Nine

ENFORCEMENT SYSTEM UNDER ECHR

The rights discussed i the preceding Chapter ar¢
secured by the contracting parties by undertaking to ensure
them to ‘everyons within their jurisdiction’, However, the
authors of the Convention did not consider that by itself this
obligation was sufficient. They therefore provided
something more,"an institutional guarantee. For this purpose
they decided to create 4 Commission of Human Rights and
o Court of Human Rights, and also {0 make use of the
existing governmental organ of the Council of Europe, the
Committee of Ministers.

1. The European Commission

The Commission of Human Rights consists of as
many members as there arc high contracting parties. In fact
there is normally one national of each Staie, although this 18
not mandatory. They act in an individual capacity and, 1o
contrast with the members of the UN Commission on
Human Rights, not as gow:rmnemak delegates. The
Camrmission elects its own President. Under Article 24 of
the Convention any party may refer to the Commission an
alleged breach of the Convention by any other party.

Individual communications: The systern of control
established by Article 24 18 valuahle. but if it stood alone
would not be adequate. It is therefore vital to give the
individual access 1 an international organ which 18
competent 1o provide a remedy every againsta PETsei’s
own government. The European Convention on Human
Rights contains just such a procedure. The rnight of
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individual petition was made optional, and so applies only
to States, which have expressly, declared they accept it, in
accordance with Article 25 of the Convention, It is pleasing
to report that this provision has now been generally
endorsed, with the result that the remedy is currently
avatlable to nearly 500 million people.

Since its creation in 1954 the Commission has been
competent to examine cases brought by one State against
another. However, enly a handful of such cases have been
brought so far, almost all in situations of political tension.
The Commission acquired its competence to consider
individual applications in Tuly 1955, when six States had
recognized the right of redress given by Article 25 to ‘any
persen,  non-govemmental organization or group of
individuals claiming to be the victim of a violation by cne
of the High Contracting Parties of the nghts set forth in this
Convention’. The overwhelming importance of this right, as
compared with the inter-State procedure, may be seen from
the fact that in 1993 alone the Commission registered more
than 2,000 individual application. '

Admissibility: The first task of the Commission when it
considers an application is fto decide whether it ig
admissible. Here strict rules apply. The Convention lays
down two conditions which apply both to inter-State cases
and to individual applications. ° The Commission may deal
with a case only afier all domestic remedies have been
exhausted, unless no such remedies are available or they are
unreasonably delayed, and within six months of the date of
the final decision at the national level. Moreover, the
Commussion must reject as inadmissible any appiication

' European Commission on Human Rights, Survey of Activities and_
Statistics, 1993
* Article 26 of ECHR
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which is anonymous, substantially the same as d matter
already examined by the Commission or through another
international procedure, incompatible with the provisions of
the Convention or manifestly il-founded, or wluch
constitutes an abuse of the right of petition, ! There are,
therefore, seven separate grounds on which an application
may be declared ‘nadmissible, and bearing in mind that it is
open to anyone to attempt to seél the machinery of the
Convention in motion by writing to Strasbowrg, it 1s hardly
surprising that the great majority of individual apphications
are rejected at thus stage.

A ground of inadmissibility, which has caused
particular problems in practice, is that of “manifestly 1ll-
founded’. However, it must reject an application as
inadmissible if the fact that it 1s ill founded 15 ‘manifest’.
Where is the line to be drawn between these two concepts?
This is clearly a difficuit and important question. In its early
days the Commission was Very cautious and a high
proportion of applications was rejected on this ground.
Today, however, it 1s less restrictive and so more survive
this initial scrutiny and pass to the next stage.

A rather different problem of admissibility arises
when a matier is brought to the Commission having atready
been submitted to another procedure of international
settlement. This issue assumed increased importance when
the United Nations Covenant on Civil and Political Rights
and its Optional Protocol came infe, force in 1976, since a
respondent State which has accepted both the Covenants
and the Convention along with their optional provisions,
can now be faced with a claim from an individual who
wishes to use both procedares. Article 27 (2) deals with just
this type of situation.

If a matter has already been submitted 0 the Human
Rights Commutteg, then the European Commission must

|

" Anticle 27
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declare an application to Strasbourg based on the same facts
madmissible, uniess, of course, it contains new information.
In the other direction, that is if the applicant trics first in
Strasbourg and then.in New York, Article 5(2) of the
Optional Protocol will render the application madmissible
in New York for as long as it is under examination in
Strashourg, but not thereafter. However, to avoid what
would look like an ‘appeal’ from the Commission, several
parties to the Convention have made their acceptance of the
Optional Protocol subject 1o a reservation which has had the
desired effeet.

It the Commission declares a case admissible, the
Convention requires it to undertake an examination of the
application ‘with a view to ascertairing the facts’. ' Thic
examination is carried out ‘together with the representatives
of the parties’, which means in practice a hearing of a
judicial nature with the individual applicant and the
respondent government represented by counsel on a footing
of complete equality. The difference between the procedure
of the European Commission and that of the Human Rights
Commitiee is thus striking.

Procedure: Article 28 of the Convention also authorizes the
Commission, when necessary. to  undertake ap
investigation, for which the State or States concerncd are
obliged to ‘furnish all necessary factlities, after an exchange
of views with the Commission’ By - ratifying the
Convention, the States concerned have accepted the
obligation to agree to an vestigation if the Commission so
desires. |

When the Commission has completed  its
investigation, Article 28(1)(b) of the Convention requires it

' Articie 28
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tq try to secure a friendly settiement of the matter ‘on the
basis of respect for human rights as defined In this
Convention’. About ten per cent of the individual
applications found to be admissible are settled by this
method, which was also used in the inter-State case against
Turkey in 1985. In the even of a friendly settlement the
Commission draws up a report, which is published,
containing a brief statement of the facts and of the solution
reached. ' If a friendly settiement is not achieved. The
Commission draws up a detailed report, sefting out the facts
and stating its opinion as to whether its findings disclose a
violation of the Convention. The Commission then includes
whatever proposals it thinks fit and the report is then
ransmitted to the Committee of Ministers of the Council of
Furope. ?

3. The Committee of Ministers

The Committee of Ministers consists of the
ministers for foreign affairs, or their deputies, of the
member States of the Council of Europe. i is essentially a
political organ, ye judicial or quasi-judicial functions were
conferred on it by the Convention. If a case is not referred
1o the Court of Human Rights, the Committee of Ministers
shall decide whether a violation has occurred. ° 1t takes this
decision by a two-thirds majority, although its important
decisions in other spheres require unanimity.

[n the majority of cases that are referred under
Article 32, the Committee of Ministers simply endorses the
conclusions in the report of the Comimission. Sometimes,
however, the parties succeed in reaching a settleme before
2 case reaches the Committee of Ministers or while it 1s
actually under consideration. If the Committee finds that a

' Article 30
? article 31
Y Article 32
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violation has occurred, Anicle 32(2) provides that it must
prescribe a period during which the State must do whatever
IS lecessary to correct the violation. However, in almost all
cases 1n which the Committee identifies a violation the
respondent quickly works out what is needed and informs
the Committee of Ministers before it takes its decision.

The Committee of Ministers does not have the
power to order a State {0 take specific remedial action, but
can make recommendations to the respondent, which may
then be taken into account when deciding whether Article
32(2) has been complied with. If it has not, i other words if
the State has failed to correct g violation, Article 32(3) j
requires the Committee to decide “what effect shall be
given to its original decision’, that is to review the matter
again, and to publish the Commission’s report.

The desire of a responsible government not to be
seen to be violating its human rights obligations is as a rule
normally all that is needed to achieve compliance. But there
s a legal as well as a political sanction because the Statute
of the Council of Europe empowcers the Commitice of
Ministers to suspend or expel from membership any state
which has seriousiy violated Article 3 of the Statute, * This,
as mentioned earlier, is the Article, which makes respect for
the rule of law and for the enjoyment o human rights a
condition of membership of the organtzation. Thus the
ultimate sanction is expulsion,

3. The European Court
The Court of Human Rights contains as many
judges as there are members of the Council of Europe. *

' Article § of the Statute of the Council Of Ewrope

* Robertson, A and J. Merrills. ‘Human Rights in the World® 3 ed,
Manchester University Press, 1989, a1 13}

' Article 38 of ECHR



Higrn Ragits 161

The judges act 1t complete independence, and must possSess
the same personal and legal qualifications as the members
of the International Court of Justice at The Hague. ' The
Court, itke the Commission, elects its own President.

Jurisdiction: The Court’s jurisdiction extends to all cases
concerning the interpretation  OF application of the
Convention that are referred 10 it under the conditions
descried below. However, such jurisdiction 18 1ot
automatic, but exists only 1n relation to States, whicis have
made a general declaration accepting it in accordance with
Article, 46, or an ad hoc acceptance for a particular case
under Article 48. Almost all the members of the Council of
Furope have now made general declarations and so the
contingent element in jurisdiction, which reflects the
consensual basis of international adjudication, is in practice
not a significant limitation on the Court’s activity.

Ihdividual application: Under the original Convention only
the Commission or a State could refer a case to the Court -
an individual applicant could not. > This was an
unsatisfactory situation from the point of view of applicants
because it meant that an individual who took a case to the
Commission and was unsuccessfl had no opportunity to
have the matter reviews by the Court; but if the position
was reversed and g State was unsuccessful betore the
Commission, it could, in effect, appeal against the ruling to
the Court. To deal with this problem and to put individuals
and States on a footng of equality, Protocol No. 9 was
concluded in 1990 with the aim of enabling individuals to
take cases to the Courtin certain Circumsiances.

k.

L Articie 39(3) of ECHR
2 asticle 44 of ECHR
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Protocol No. 9 came into force in 1994, In relation
to States which have ratified Protocol No. 9, the provisions
dealing with the Court’s jurisdiction are modified and there
18 the additional possibility of an individual taking a case to
the Court, using a special procedure set out in Article 5(2)
of the Protocol. This adds a new paragraph to Article 48 of
the Convention. ' In addition, creatcs a special panei of
threc judges to examine individual references and to decide
which cases of this type shall actually be considered by the
Court,

As one would expect, the new Article 48(2) lays
down that the relevant national judge shall sit as an éx
ofticio member of the panel. It then goes ofi to provide that
the panel’s function is to decide by an unanimous vote that
a case shall not be considered by the Court if it ‘does not
raise a serious question affecting the interpretation or
application of the Convention and doeg not for any other
reason warrant consideration by the Court’. These criteria
are very broad and allow the panel to consider the kinds of
factors, which no doubt already influence the Commission
when deciding which cases to refer to the Court. However,
it 1s worth noting that to decide that the Court should not
consider a case the panel must be unanimous. Thus, while a
filtering procedure is appropnate as a way of prevent ng the
Court from hecoming over-burdened. any case in which its
decision would be beneficial is fikety 10 be taken forward.

10 be considered by the Court, all cases must be
submitted to it within three months after the report of the
Commission has been transmitted to the Committee of
Ministers. © Article 2 of Protocol No. 9 amends Anticle

+ Article 48(2) of ECHR
Article 47 of ECHR
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31{2) of the Convention so  as to ensure that the
Commission’s report shali also be transmitted to the
applicant, which is obviousiy essential if an individual 1s to
he in a position to decide whether to take a case to the
Court. However, it is imporant 10 notice ihat the panei
procedure laid down in Protocel No, 9 is not used if the
Commission or 3 contracting State refers a case to the
Court.

Chambers. Whether a case COMES to the Court via a panel
under Protocol No. 9, or directly as a result of a referral by
the Commission or a State, the Convention ' provides that
for each case the Court shall consist 6f a chamber of mne
judges, which shall include as ex officio memmbers the
President or the Vice-President and the judge who is 2
national of any $tate party concemed, with the remaining
judges chosen by lot. This 18 the normal procedure.
However, a chamber may relinquish jurisdiction in favour
of a grand chamber of nineteen judges it the case pending
before it ‘raises one O MO serious questions affecting the
interpretation: of the Convention'. * Maoreover, such
relinquishment 13 obligatory if there 18 3 possibility of
conflict with a previous judgement of the Court.

Tn cxeeptional cases the grand chamber may ifselt
relinquish jurisdiction in tavour of the plenary Court. The
provision for prand chambers Was introduced in 1993, when
the Court became $0 1arge rhat referring importani cases to
the plenary Courl. which was the former practice, ceases 1o
be feasible. Under the old arrangement, when the Court’s
workload was smaller, the plenary Lourt heard o relatively
large number of cases. However. use of the plenary ot
was aircady declining when the concept of the erand

I articie 43 of ECHR
? pyle 51, Rules of Procedure, European Court of Sustice
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chamber was introduced and so far little use has been made
of the new facility. In practice therefore chambers now
decide aimost all the Court’s cases.

Remedial measures: the Court decides any disputes
refating to jurisdiction, as are questions of admissibility,
propriety and similar matters. The Court’s main work 18, of
course, the interpretation and application of the i ghts set
out in the Convention and its protocols, a task which, as we
shall see shortly, raises a wide range of issues of law and
policy. If a violation has occurred, the Convention does not
say whether the Court has the power t0 order remedial
measures. In the absence of an equivalent provision, the
European Court has concluded that it lacks this power and
in a number of cases has made the point that it is for the
Respondent State, not the Court, to decide upon the
measures needed to implement its obligations. The
Convention, on the other hand, specifically empowers the
Court to give ‘just satisfaction’ to an injured party if the
internal law of the country concerned does not provide an
adequate remedy. ' This has proved very important and,
afthough a decision upholding a complaint does not
mvariably include an award of compensation, if loss can be
proved the Court will generally award -an applicant
damages, as well as reimbursement of any costs and
CXpenses,

The contracting parties undertake to abide by the
decision of the Court in any case o which they are parties. °
Moreover, the judgement of the Court is fransmitted to the
Committee of Ministers of the Council of Europe, which

' Article 50 of ECHR
? Article 53 of ECHR



Human Rughts 165

has the responsibility of supervising its execution. ' This
means, in practice, that the representative of the
povernment concerned will explam to the Committee what
action that government has taken in order to give effect to
the judgement - for example, by amending its legislation or
_paying damages (o an injured party — and the Commiitee
will decide whether such action satisfies the requirements
of the situation. Nevertheless, the Strasbourg system works
quite wel} in practice and the requirement that governments
should explain to the Commitiee of Ministers how they are
implementing the Court’s judgements is certainty of value,

4. Comment on the Commission and Court

The procedures prescribed by the Convention are
relatively complex. For reasons noted below, a far-reaching
set of institutional and procedural reforms was adopted by
the member states in Protocol No. }1. It provides for the
establishment of one institution, a full-time Court, to
replace the present related functions of the Comumission and
Court and the present role of the Committee of Ministers.

Proceedings under the individual petition procedure
begin with & complaint by an individual, group or NGO
against a state that has expressly accepted this procedure. :
By March 1995, some 550 miliion people in 30 countries
were eligible to lodge petitions under this procedure. Under
the Revised Convention acceptance of this procedure wiil
be mandatory of all member states.

Where a friendly settlement is reached between the
parties, and provided it considers the settlement to be based
upon ‘respect for human rights as defined in e
Counvention,” the Commission reports on this to the
Committee of Ministers, which consists of the Foreign

' Articie 54 of ECHR
I article 25 of the original and Article 34 of the revised ECHR
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Ministers or their deputies of the number states of the
Council of Europe. It is up to the government concerned to
take the measures to which it has agreed.

Accordingly such a role to a quintessentially
political body has been strongly criticized because bodies
such as the Committee of Ministers are composed of State
or Government representatives whose task is to defend what
are-rightly or wrongly-regarded as *State interests’. These
political bodies are therefore, almost inevitably, a
playground or battlefield of the ‘raison detre’. When
poiitical bodies are entrusted with this task. are we nof
confronted with an inherent contradiction? Those bodies
and their members whose normal task is to defend State
mterests are supposed to protect fundamental rights of
individuals or groups against State power. Within these
bodies, States are at one and the same time Judges and
parties.

Where no  fitendly settlement is reached the
Commission determines whether there has been a breach of
the Convention. Its opinions, which are usually published,
are not per se legally binding on the state parties. Within
three months of the Commission’s report, the case can be
referred to the Court by cither the Commission or by a state
concerned, but not by the complainant. ' If the case is not
referred to the Court, the Committee of Ministers decides
whether there has been & violation of the Convention and
what measures must be taken b v the state concerned,

The Court cannot determine which cases it hears but
rather is at the mercy of the Commission or the state
concerned. It does not undertake the examination of & case
de novo. The subject matter of each case brought before it

" Until Protocol 9 comes into force
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is, in essence, determined by the Commission’s decision on
admissibility. In practice, the Commission has referred
most cases. There are no established criteria 1o guide the
Commission about referral. One observer has identified
clements that might be influential in these decisions: where
the case raises a point of interpretation that has not
previously arisen; where the Commission is divided as to
whether there has been violation; or where a case 1S
perceived to have particularly serious political implications.

Although the Commission 1S not a party {0 €ases
hefore the Court, one of its members participates in the
proceedings to assist the Court. Since 1983, an individual
applicant may be represented before the Court by a lawyer
but is still not formally a party to the case. Although there 18
no amicus curiae provision, the President of the Court may
authorize interested parties to submit comments on specific
{ssues and various NGOs have been invited to do so.

5. Some individual applications

Since the Furopean Commission of Human Raghts
began work in 1954, it has declared admissible more than a
thousand individual applications. About one-tenth formed
the object of a friendly settiement within the meaning of
Article 28 of the Convention, and as many more have been
settled by some informal arrangements.

The remainders have been the objects of reports to
the Committee of Ministers under Anicle 31 of the
Counvention. Many of these cases have been decided by the
Committee of Ministers and more than 300 have been
referred to the Court by the Commission or goveraments.

As a result, if we wish to obtain a gencral view of
the application of the Conventton we can find the best
examples in the case law of the Court. And since space
precludes an examination of that case law in detail, we shall
limit ourselves to outlining the issues in some of the more
significant application.
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Fair trial: The first case considered by the Court was
the Lawless case, decided in 1961. It concerned the
detention without trial in Ireland of a suspected member of
the Irish Republican Army in the exercise of special powers
conferred by the Offences against the State Act, 1940. The
[nsh government had made derogation under Article 15 of
the Convention, claiming the existence of a state of
emergency. The Court held that the derogation was justified
and there was no violation. ',

The Golder case in 1975 concerned the right of
access 10 a court of law. The applicant, who was serving a
sentence of imprisonment in the United Kingdom, wished
to see a lawyer with a view to bringing a civil action against
one of the prison warders. Permission to do so was refused.
The Court found a violation of the Convention, because the
right 10 a fair trial was held to imply the right of access to a
court. Subsequently, the Home Secretary announced to
Parliament a change in the prison rules in order to comply
with the judgement.

Family & home: Another important group of cases has
concerned the right to respect for private and family life,
home and correspondence. The Klass case concemed the
clandestine control of correspondence and telephone calls
in the Federal Republic of Germany. While such action
clearly interferes with the right 1o respect  for
correspondence and for private life, the Court held that in
the circumstances it was justified in the interests of
safeguarding national security and preventing disorder or

' Series A, No. 1, 2 and 3 (1960-61)
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crime. On the other hand, in the Keegan case, ' an Irish
applicant was successful when his daughter was placed for
adoption without his xnowledge, and in the Gaskin case, z
the Court decided that Article 8 had been violated because a
British applicant was denied details of the foster homes n
which he had grown up. |

in the Marckx case, ° which also concerned Article
8, the Court heid that certain provisions of Belgian law
relating to children born out’ of wedlock, particularly as
regards rights of inheritance, put them at a disadvantage as
compared with legitimate children, and therefore violated
the Convention. A notable feature of this decision was the
emphasis, which the Court placed on its duty to interpret
the Convention in the light of current attitudes towards
illegitimacy, rather than ideas, which were prevalent when
the Convention was drawn up. The Court also made the
point that the Convention is not just concerned with
restraining  interference with rights, but in certain
circumstances requires governments 10 take positive SLeps
to promote them.

Trade union:. Trade union freedoms were first considered
by the Court in several early cases and the Court returned 10
the question in 1981 when it decided the case of Young,
James and Webster, which raised the difficult issue of the
‘closed shop’. The applicants complained that they had
been dismissed for refusing to join a union, which was a
condition of employment in the British railway industry.
The Court held that they were entitied to compensation for
violation of their rights under Article 11, despite the fact the
Convention does not expressly provide for “freedom of non-

U Series A, No. 280, (1994)
? Qeries A, No. 160, (1985}
3 Geries A, No. 31, (1979)
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association’. ' . This was taken further in 1993, when the
Court held in the Sigurdur A. Sigurjonsson case that
requiring the applicant to belong to a taxi drivers'
organization in Iceland had violated Article 11 because a
negative right of association is impliedly guaranteed.

Freedom of expression: Freedom of expression is one
of the most basic rights in a democratic society. In almost

H the cases the Court has had to decide whether the action
complamed the indicates that it has been infringed, or
whether what is clearly a limitation of freedom of
expression can be justified on one of the grounds set out in
the Convention. In the Muller case, for example, the
applicant complained that his conviction in Switzerland for
exhibiting obscene paintings violated his right to freedom
of expresston. However, the Court decided whether the
actions comiplained of had exceeded the bounds of
reasonableness. Deciding that the authorities were entitled
to regard the paintings as morally pernicious, the Court held
that in view of their margin of application no violation of
the Convention had occurred.

Praperty rights: The cases mentioned so far were
maintly concerned with the ri ghts and freedoms protected by
the original Convention. However, there have also been
umerous cases involving the provisions of Protocol No. 1.
The Court has considered the i ght to property, for example,
- which is protected by Article I, on several occasions. For
example, the Court held in the James case that the
compulsory transfer of property under the [Leasehold

' Series A, No. 44 (1981)
* Series A, No. 133 (1988)
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Reform Act did not give rise to a violation, and shortly
afterwards in the Lithgow case reached the same conciusion
as regards the nationalization of shipyards in the United
Kingdom. In both of these cases the Court pointed out that
the power of the State to take MEASUIES in the public
interest, which is expressly preserved by Article 1, means
that it is harder to establish a violation of this provision than
of most articles of the Convention.

Education:  Another right guaranteed by Protocol No. 1
is the right of parents to ensure education and teaching in
conformity with their  religious and philosophical
convictions. '. Like most of the Convention’s Provisions,
this article requires a balance to be struck between the
powers of the State and the rights of the individual and so
can give rise to difficult questions of interpretation. In the
Danish Sex Education cases in 1976, the Court held that the
Danish legislation on this subject, which provided for
formation to be given to schoolchildren in an objective
manner, did not violate the Convention, even though some
parents objected. In Campbell and Cosans in 1982, on the
other hand, it held that in similar circumstances the use of
cogporai punishment in a Scottish school did violate Article
2.

6. The significance of the Convention
Any assessment of the record must begin by
recognizing the crucial ymportance of co-operation by
governments, which has been instrumental in enabling the
Stragshourg institutions to work effectively, It is also
interesting to note the great variety of problems which have
arisen, involving nearly all the rights and freedoms

' Article 2
2 geries A, No. 48 {1982}
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protected by the Convention and its protocols. Moreover,
the case law of the Court and Commission indicates that no
State should be immune from scrutiny to check that its
domestic arrangements comply with the obligations. it hag
accepted under treaties for the protection of human rights,
Every State, which has accepted the right of individual
petition has seen cases agamst it, brought before the
Commission and the Many states have also referred the
cases to the Court. No administration is free from the
possibility of error, even in countries, which are
unquestionably among those with the best record for
protecting civil liberties,

This appraisal suggests two conclusions: first, that a
system of international supervision like that of the
European Convention is necessary and desirable, even for
States which respect the e of law and possess
constifutional guarantees of human rights and fundamenta]
freedoms; secondly, that, as has often been pointed out, the
Converition is the most cffective international system for
protecting human rights that has yet been introduced
anywhere in the world. [t is scarcely necessary to add that
neither the guarantees provided, nor the supervisory
arrangements, are perfect. Indeed, as we have secrl, both
have heen periodically revised and are bound to change
further.!

The fact remains, however, that the Convention
functions in a way that would have delighted its founders
and seems set for a promising  future. However, the
European system has been able to function effectively
because the governments concerned have been willing to
co-operate with the Strasbourg organs, and the States to

' Robertson and Merrils, op. Cited. At 155
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which the system applies genuinely wish to secure the
effective exercise of human rights on their territories.

It follows that a member of the Inter-American
Commission on Human Rights would be impressed by the
functioning of the European system, hut might reflect that 1t
has comparatively little relevance 1o the problems of
massive violations (the systematic toriure of political
prisoners,  arrest of persons who then ‘disappear’,
persecution of political opponenis, imprisonment of human
rights activists etc.) 0 certain Latin American countnes
with which that Commisston has 10 deal. What is true for
Latin America appiles with even grater forge elsewhere. 1%
an analogy may be drawn wi thout trivializing the issue, it 18
fine to have a referee in a football match when all the
players know what game is being played and intend 10
respect the rules. But if there is no agreement on these
matters. what is needed is not a refe e but a fundamental
change in outlook and political culture. Thus, much work
remains to be done before we can expect to see regional
arrangements  for the protection of human rights,
comparable to the European system. in other parts of the
world.

7. Reforming the system

Qince the Convention Wwas signed in 1930
membership of the Council of Europe has tripled and there
has been a corresponding iNCrease in the number of parties
to the Convention. This expansion. and in particular the
general acceptance of the right of individual application
under Article 23, has generated  an ever-increasing
workloag { r the Strashourg institutions. Contributing
factors have been the dynamic approach of the Commission
and the Court to ihe interpretation of the Convention,
which, along with the conclusion of new protocols, has
widened its protection, and the dissemination of knowledge
about the Convention, which has encouraged more and
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more  people (o explore its possibilities. These
developments are, of course, an  indication of the
Convention’s  success.  Bul they have also put its
institutional machinery under increasing strain and raised
the question of how it can be adapted to cope with the new
situation.

A number of steps to relieve the pressur¢ have
already been taken. The Commission and the Court, though
hot yet permanent organs, have extended their sessions
significantly and the main purpose of Protocol No. 8 was to
streamiine the Commission by enabling it to work in
chambers and to handle issues of admissibility through
committees. These changes have been beneficial and make
it possible for the Strasbourg organs to deal with cases more
efficiently. However, they are plainly not enough. When
Protocol No. B came into force in 1990 it was already clear
that more drastic changes would be needed. Accordingly,
the Committee of Ministers, which had initiated a review of
the control mechanisms of the Convention sometime
earlier, decided that work on this project should be speeded
up with a view to making further and more radical changes.

The negotiation of a new protocol with that object
was, as may be imagined, not entircly straightforward, for
while there was general recognition of the need for reform,
there were different views as to how this should be
achieved and a number of proposals had to be considered.
Finally, however, in April 1994 agreement was reached on
the text of Protocol No. 11, which was opened for signature
in the following month. !

' For the text of Protocol 11 and accompanying note see, International
Human Rights Reports, T (3), 1894 at 206. For more detaifed
discussion see 1. Bernhardt's acticle in American Journal of
{nternational Law, LXXXIX, 1995, at p 145
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The court:  The main effect of the new protocol is 1o
replace the present Commission and Court of Human
Rights with a single full-time Court which will perform ail
the functions of the present organs. Although the new Court
will have the same name as the existing institution, it will
be a quite different organ. The provisions of Protocol No.
11 will therefore replace Articles 19-56 of the Convention,
which govem the present institutions, with a new set of
articles, dealing with the composition and powers of thewr
successor, They will also replace the provisions of Protocol
No. 2, which concemns advisory opinions, and those of the
recent Protocol No. 9, which, as noted earlier, provides for
individual access to the Court.

The number of judges on the new Court will be
equal to the number of parties to the Convention. Therr
term of office will be six years, with the possibility of re-
election, but they must retire at seventy. The terms of office
of the present judges and commissioners will expire when
the new protocol comes into force but, as a transitional
arrangement, the Commission will continue to deal with
cases which are in progress, for up to one year.

The business of the new Court will be conducted
through various sub-units in a manner analogous to the
practice of the presenl organs. Thus the ourt will sit in
committees of three judges te decide on admissibility. A
case may be declared inadmissible if the committee is
upanimous, but it it is nor, the issue will be decided by a
chamber of seven judges. Such chambers will also decide
cases on the merits, unless a chamber decides to relinquish
jurisdiction in favour of a grand chamber of seventeen
judges. Grand chambers will also review decisions given by
a chamber, if a case raises an important issue and a panel of
five judges of the grand chambers decides that it 1s
appropriate to do so. Grand chambers wil} also deal with ali

inter-State cases and requests for advisory opinions.
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For each case that is registered, a judge rapporteur
will be appointed to prepare the case and sit on the
Committee, which will examine its admissibility. When a
case 15 found to be admissible, the judge rapporteur may
also take steps with a view to a friendly settlement, for
which purpose the Court’s facilities are to be at the parties’
disposal. Committees will be established for one year and
chambers for three years. The judge elected in respect of
the State concerned will sit as an ex officio member of the
chamber and, where relevant, the grand chamber; if
necessary, an ad hoc judge may be appointed. The
Presidents of the chambers and President and Vice-
Presidents of the Court will also be members of grand
chambers.

States will be able to bring cases, as at present, but,
In an important innovation, the night of individual
apphication will become mandatory. There will therefore be
no need for this to be accepted separately, as is currently the
position under Article 25. On the other hand, the existing
conditions ot admissibility will continue to apply and will
presummably be given the same Interpretation as at present.
In all but exceptional cases the Court’s hearings will be in
public. Reasons will be given for decisions on admissibility
and on the merits and the final judgement, which will be
published and may, where appropriate, award just
satisfaction, will he binding.

Comumittee of ministers: Although the most striking
mnovation of Protoco! No. 11 is the replacement of the
present Commission and Court with an entirely new
institution, it alse has major significance for the role of the
Committee of Ministers. At present, as we have seen, the
Commuittee performs two functions in the human rights
System: supervising the execution of judgements in
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accordance with Article 54, and dealing with cases which
are not referred to the Court under Article 32. The Gurst
function will continue, but as the new Court will be
competent to handle all cases, which are taken to
Strasbourg, the second function will be abolished. The
Committee of Ministers will therefore still be able to supply
the necessary political hacking for the Court, but will no
longer be required to decide whether the Convention has
heen violated. That question will be exclusively one for the
new Court, which is where, as a Jegal decision, it belongs.

As it is an amending protocol, Protocol No. 11
requires ratification by all the parties to the Convention and
will come into force a year later. The new protocol, as
noted earlier, was opened for signature in May 1994 and,
since general ratification always takes some time, may not
come into effect in the immediate future. Until 1t does se,
the supervisory arrangements of the original Convention, as
modified by the earlier protocols, will continue to apply.
Protocol No. 11, however, sims to effect a radical overhaul
of the machinery of control to equip the Strasbourg system
to face the future and seems well designed to do sc. :

i andrew Drzemczeweski and Meyer-Ladewicg, Principles of the New
ECHR Control Mechanism As established by Protocol 11, 15 Hum.
Ris. L. 1.8 (1692}



Chapter Ten

THE AMERICAN CONVENTION ON
HUMAN RIGHTS

1. Context

At the ninth Inter-American Conference at Bogota
in 1948, the American States undertook a review of their
methods of cooperation and reorganized the whole system.
The “Charter of Bogota® adopted on this occasion furnished
the new constitutional instrument that was needed and
thereby established the Organization of American States
(GAS). The Charter announces in its first article that the
OAS is a regional agency within the United Nations. It then
continues by laying down the essential purposes of the
Organization. Next come two important chapters on
‘Principles” and *Fundamental Rights and Duties of States’.
These affirm the significance of international law and .
fundamental human rights.

Another basic text adopted at Bogota was the
American Declaration on the Rights and Duties of Man,
While it is, for the most part, on rather similar lines to the
Universal Declaration of the United Nations, it s worth
noting that it was adopted in May 1948, that 1s to suy, seven
months before the Universal Dieclaration, and that it
contains no {ess than ten articles sctiing oul the duties of the
citizens, in addition to fwenty-e1ght articles proclaiming
individual nghts.

A meeting of the ministers for foreign affairs, held
at Santiago in 1959, resulted in further infiatives in the
field of human rights. The Ministers adopted a *‘Conclusion’
contamning the following statement: eleven years after the
American Declaration of the Rights and Duties ofMan was
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prociaimed, the climate 1n the hemisphere is ready for the
conclusion of a Convention. The same document mstructed
the Inter-American Council of Jurists to prepare a dratt
Convention on Human Rights and a draft Convention for
the creation of an Inter-American Court for the Protection
of Human Rights, along with other appropriate organs. It
also resolved to create an Inter-American Commission on
Human Rights of seven members elected as individuals by
the Councit of the QAS from panels of three candidates
presented by the governments.

Accordingly, the Inter-American Council of Jurists
met in Santiago later in the year and prepared a drafi
Convention, which was largely hased on the European
model. This draft Convention was considered at the Second
Special Inter-American Conference held in Rio de Janeiro
in 1965. In fact the Conference considered three drafts: one
prepared by the [nter-American Council of Junsts in 1959,
and two revised drafts presented by Chile and by Uraguay
which took account of recent European developments.

The Ric Conference resolved that, pending the
conclusion of the new Convention, the exisung
Commission on Human Rights should be authorized 1o
consider complaints from individualg alleging violations of
certain basic rights, namely the right to life and liberty,
freedom of opinion and expression, the ngt to a fair tral,
protection from arbitrary arrest, due process of law, equaiity
hefore the law without discrimination, and freedom of
religion. The Commission would have the right, when
considering such complamts, to request information from
and make recommendations to govermments and. n certain
cases, to publish reports an the action taken.

—

I T

{ Robertson and Merrills, Humag Rights in the World e 27
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At the beginning of October 1968, the Council of
the QAS submitted the revised draft Convention prepared
by the Inter American Commission on Human Rights,
mviting comments from governments. When these had been
received a Special Conference on Human Rights was held
in San Jose, Costa Rica, in November 1960 to produce a
final text. Nineteen of the twenty-four member States of the
OAS were represented at the Conference, the absentees
being Bolivia, Barbados, Haiti, Jamaica and Cuba.

The American Convention on Human Rights,
otherwise known as the ‘Pact of San Jose’, was drafted at
this Conference and signed on 22 November 1969. ' 1
entered into force on 18 Julv 1978, and has now been
widely accepted. In 1988 an Additional Protocol wag
concluded which extended the range of rights protected, and
two years later a further protocol was added to abolish the
death penalty.

2. The Rights Protected

The undertaking of the States under the Convention
1$ to ‘ensure to all persons, subject to their Jurisdiction, the
free and full exercise of the rights and freedoms recognized
therein’ ® Article 2 provides that contracting parties will
adopt such legislative or other measures, as may be
neCessary in cases where the rights and freedoms are not
2iready ensured in their domestic law,

Twenty-six rights and freedoms are protected by the
American Convention, Twenty-ones of these are included
m the UN Covenant on Civil and Political Rights They are:

] the right {o hife:

2 freedom from torure and ivhuman treatment;

" Text can be found n L Brovmbe, Documens on Human Righrs,
Oxford, 1992 n. 493
© Arcie I of the American convention on Human Rights (ACHR)
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19
20
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freedom from slavery and servitude!

the right to liberty and security:

the right to a fair trial;

freedom from retroactivity of the criminal law;
the right to respect for private and family life;
freedom of conscience and religion:

. freedom of thought and expression;

freedom of assembly;

freedom of association;

freedom to marry and found a family:

freedom of movement,

the right to free elections:

the right to an cffective remedy il one’s rights
are violated;

the right to recognition as a person before the
law;

the right to compensation for miscarriage of
justice;

the right to a name,

the rights of the child;

the right to a nationality;

The right to equality before the law.

The five rights and freedoms inciuded in the
American Convention but not in the United Nations’
Covenant are:

22
23
24

25
26

the right of property;

freedom from exile; :

prohibition of the collective expulsion of
aliens;

the right of reply;

The right of asylum.

l However, the Covenant provides in Article (2 that “No one shall be
arbitrarily deprived of the right to enter his own couniry’.
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3. Comparison

A comparison of the provisions of the American
Convention with those of the European Convention and its
Protocols reveals that the principal rights included in the
American but not in the European, text are: fhe right of
reply, the rights of the chiid, the right to a name and to a
nationality, and the right of asylum. On the other hand. the
right to education, contained in Proweol No. | to the
European Convention, was omitted from the Amerncan text.

The defimtions of the American Convention are
generally closer to those of the United Nations Covenant on
Civil and Political Rights than to the European Convention,
though there are several difference which are sometimes
due to followmng the European model.

It will be noted that the Convention contains no
guarantees of economie, social and cultural rights like those
to be found ih the first UN Covenant and the European
Social Charter. Instead, there ig merely @ general
undertaking in Article 26 to adopt measures to achieve the
full realization of the rights implicit in the corresponding
standards of the OAS Charter. In 1988 the Additional
Protocol, known as the ‘Protocol of San Salvador’™, was
therefore concluded with a view to improve matters. '

~ The new Protocol guarantees thirteen additional
economic, social and cultural rights and has much in
common with the first UN Covenant. As in the Covenant,
the rights concerned are protected by a reporting system,
but an important difference is that they are also subject to
the jurisdiction of the Inter-American Commission and
Court through the same systen: of individual petitions as the

' Text can be found in 1. Browntie. (op . cited) at p. 521
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civil and political rights guaranteed in the original
American Convention.

As already mentiomed, in 1990 a turther protocol
was concluded which has the effect of prohibiting the States
which are parties to it from using the death penalty. ' This
brings the Amencan Convention into line with the
European Convention on Human Rights and the Covenant
on Civil and Political Rights. As vet, however, neither tins
latest Protocol nor the Protocol of San Salvador has been
generally accepted.

The provision in the UN Covenant on the Rights of
Minorities ~ has no counterpart in the American
Convention. -

4. Inter-American Commission

The American Convention on Human Rights
provides for two organs of control: a Commission and a
Court. The Convention was not cfeating a new organ but
conferring new functions and powers or 2n existing body as
the Inter-American Commission had been created in 1939
by Resolution VIII of the meeting of ministers for foreign
affairs at Santiago. As a result of this evolution the 1969
Convention was able to confer new functions and powers
on the existing Inter-American C ommission, but, of course,
the new provisions would apply only to States which
ratified the new Convention. It was therefore also necessary
to provide that the existing functions and powers of the
Commission would remain and continue to be exercised 1n
celation to States, which did not ratity the new Convention.

m 1959, the Inter-American old function
Commission drew up a Statute, which was approved by the

! Text can be found in Gandbi, International Human Rights
Documents, p. 17¢
* Article 27
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OAS Council in 1960. The Statute gave the Commission
power to examine the human rights situation in OAS
member States where flagrant and repedted violations were
OCCUrrting; to request pertinent information from the
governments concerned and, if necessary, to request their
consent to visit their territory: to make such visits if the
necessary consent was obtained; to put forward any
recommendations it thought advisable; and to prepare
reports. It was not competent to take decisions on individual
complaints of violation of human rights, but it could take
account of such complaints as sources of intormation on the
state of human rights in the countries concerned,

The competence 1o consider individual compiaints
of violation of a limited number of specific rights wag
conferred on the Commission, by the Rio Conference in
1965, and the Statute was amended accordingly. Using
these provisions the Inter-American Commission has
examined the situation of human rights in a considerable
number of the Latin American Republics. The Commission
has adopted a rule to the effect that once a communication
has been deciared admissible, the facts alleged will be
presumed (0 be confirmed if the government concerned
fails to bring forward convineing evidence in rebuttal.

From this brief sumniary two conclusions may be
drawn. First, a large part of the Commission’s contribution
to human rights has stemmed from its ‘old functions’,
which antedate the cntry into force of the American
Convention on Human Rights in 1978 Ouwr second
conclusion is prompted by a comparison of the work of the
Inter-American Commission on Human Rights with that of
the European Commission of Human Rights. It is plain that
they are radically different.

The European Commission has been concemed with
what might be called the finer points of human rights law —
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questions, for example, such as what is a reasonable time 1n
detention pending trial, what is the precise content of the
right to a fair tria}, what limitations may he placed on
freedom of expression, and what exactly are the
implications of the right of freedom of association? The
inter-American Commission, on the other hand, has had to
deal with probiems of a quite difterent order; arbitrary
arrest on a massive scale, systematic use of torture, scores
or hundreds of ‘disappeared persons’, total absence of
judicial remedies, and other flagrant violations of civilized
standards.

The new functions of the Commission are set out in
Articles 44-47. 1t is competent W consider petitions from
individuals, groups of individuals or NGOs alleging
violation of the Convention by States parties. ' In contrast
to Article 25 of the European Convention, acceptance of
this competence by States ratifying the treaty is not optional
but obligatory. in terms of the provision of effective
international procedures for protecting human rights, the
compulsory jurisdiction of the Commission under Articie
44 is the outstanding feature of the American Conventios.

The rules on admissibility are generally similar o
those contained in the Buropean Convention. - They include
the requirement of exhaustion of domestic remedies and
require that the petition should be filed within six months of
the notification of the final domestic decision.

Once the Commission has decided that a case is
idmissible, its first task s to establish the facts. 1t may
undertake an investigation, for which the States concerned
will furnish all necessary facilities. © An urgent procedure
for emergency cases s set out in Article 48(2). The

' asticle 44 of ACHR
2 Anticle 46 and 47
3 Anticle 48(1) ()
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Commission then has the task of trying to bring about a
friendly settlement. The procedure ' s broadly similar to
that of the European Convention. It no friendly settlement
s achieved, the Commission is required to draw up a report
sctting out the facts and stating its conclusions and may
make such proposals and recommendations, as it thinks £t

5. The American Court

The Court consists of seven judges, elected in an
individual capacity from among jurists of the highest moral
authority and recognized competence, and who possess the
qualifications required for the highest judicial office, Only
the parties to the Convention may propose candidates and
take part in election. However, candidates may be of the
nationality of any member State of the OAS. The judges are
elected for a term of six year, and may be re-elected, but
only once. * In addition, Costa Rica is the seat of the Court.

Article 55 deals with the question of the ‘national
judge’, that is, whether a Judge who is a national of a party
to a case should have the right to sit in a case in which his
or her own country is involved. [t allows the traditional
system of national and ad hoc Judges. The Commission also
appears in all cases before the Court, *

The Court appoints its own Secretary. © Article 59
provides that the Cours shall establish its own secretariat,
which functions under the direction of the Secretary of the
Court.

' Article 48(1) (f} and 49
* Aricle 50
' Article 2
¢ Articie 54
* Articie 57
¢ Aricle 58
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Only States parties and the Commission may subimit
cases to the Court. ' Under Article 62 of the Convention,
contracting pariies may declare that they accept the
jurisdiction of the Court un-conditionally or on condition of
reciprocity, and for an indefinite or for a limited period.

The powers of the inter-American Courl are very
wide and much more extensive than those of the European
Court. If it finds that there has been a violation, it may order
that the rights of the injured party are reinstated and, where
appropriate, can also order that the consequences of a
violation should be remedied and damages paid. :

Article 64 of the Convention invests the Inter-
American Court with wide powers to give advisory
opinions. Requests for advisory opinions may relate not
only to the American Convention on Human Rights, but
also to other treaties concerning the protection of human
rights in the American States. 3

6. Other regional developments.

In recent years, a number of further conventions of
this type have been negotiated. The Inter-American
Convention to Prevent and Punish Torture was concluded 1n
1985, one year after the United Nations Convention on the
subject.

The Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women
entered into force in March 1993, * The Convention defines
violence against women as including physical, sexual and

' Article 61

? Article 63

' Buergenthal, The Advisory Practice of the Inter- American Human
Rights Court, Amer. J. of. Inter. Law, LXXIX. 1985.p. }

4 Rowniie, op. Cited. P.531
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psychological violence. ' I lists key rights of women and
imposes a range of duties, on the States partics, intended 1o
chtinate viclence agamnst women and its causes,

A threefold mechanism of protection is envisaged.
In the first place, States undertake e report to the Inter-
American Commission of Women on their measures to
implement the Convention, - Secondly, the States parties
and the Inter-American Commission of Women are
authorized to scek aavisory opinions from the Inter
American Court; * and thirdly, individuals and NGO may
lodge petitions with the [nter-American  Commission
concerning  those obligations, which require immediate
implementation. The new Coavention came into force in
March 1995, when Two States had ratified it * The other
recent convention is the Inter-American Convention on the
Forced Disappearance of Persons.

The developments just described are symptomatic of
a renewed emphasis on human ghts in the OAS, following
the replacement of the military regimes which were
responstble for so many of the abuses described in this
chapter with governments of & more democratic character in
a significant number of member States.

' Article 2 of the Convention on Prevention of Violence agains:
Women

* Article 10 of ibid,

* Anicle 11, ibid

¥ Bolivia and Veneruela
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Chapter Eleven

WOMEN EMPOWERMENT

1. State of Affairs

In most of the areas of the world, the traditional and
cultural patterns perpetuate and reinforce the subordination
of woman in the social, cultural, economic, and political
spheres. Societies n general  are patriarchal, where
decisions are taken by man i.e. husband, father or eldest
son. Man is considered the legal representative, the
repository of authority while the woman is relegated to
household tasks and to look after her husband and children.
She is also responsible for generating additional income or
consumer goods. In case of 2 careless father, the entire
responsibility for the support of the children devolves upon
her.

Women are restricted in choice of husband and are
subject to honour killing. Maitreatment of women and
domestic violence is not adequately defined as offences
against the persomn.

Women are much less likety than men to be literate.
{n South Asia, female literacy rates are only around 50%
those of males. Women make up two-thirds of the world’s
‘Hliterates. Even in industrial countries, women are very
poorly represented in scientific and technical study.

In developing countries the employment
participation rate of women are on average only 50 % those
of men {in South Asia 20% and n the ‘Arab states only 10
%). Wage discrimination is common even in industrial
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countrics. Their works are poorly paid. In Japan, women
receive only 51% of male wages. |

Low political participation and representation of the
women 1n political institutions surely contributes to their
further marginalization in the decision-making processes.
Consider the following statistical information. In 1980 they
made up just over 10% of the world’s parliamentanans and
less than 4% of national cabinets. In 1993, only six
countries had women as heads of government.

The following percentage refer to the seats in
Legislatures occupied by women in 1992 Finland 39%.
Norway 38%. Cuba 23%, China 21%, Pakistan 17%",
Tanzania 11%, USA 10%, UK 4%, Russia 9%, India 7%,
France 6%, and Egypt 2%, *

This 1s the state of affairs despite the stress upon the
equal protection norm in the following provisions in the
UN Charter and the other International instruments that
have entered into force long ago:

L. The Charter’s preambie states the determination of
the peoples of the United Nations to reaffirm faith

‘in the equal rights of men and women.” Article

1(3} sets forth the organization’s purpose of

promoting respect for human rights ‘for all without

distinction as to race, sex language, or religion.’
_ Article 55(c) is to similar effect. |
2. Article 2 of the Universal Declaration states that

‘everyone’ 15 entitled to the rights deelared ‘without

distinction of any kind, such as race, colour, sex.

language, religion, political or other Opinion,

! Human Right Report, 1993, ar p. 25

¢ ibid.

Y 17% Constitutional Amendment, 31¥ December, 2003
* UNDP Women Development Report, 1994, p 144
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national or social origin, property, birth or other
status.” Under Article 16, men and women are
‘entitled to ecqual mghts as to marriage, dunng
marriage and at its dissolution.’
Under Article 2 of the ICCPR. the states undertake
to ensure to all within ther territory the rights
recognized in the Covenani ‘without distinction of
any kind.” The hst of prohibited distinctions i
identical with that above in the UDHR. States
farther undertake in Articie 3 to “easure the equal
right of men and women’ to enjoyment of all rights
set forth in the Covenant. Under Article 23(4),
states are to take ‘appropriate steps 1o ensure
equality of rights and responsibilities of spouses as
to marriage, during marriage and at its digsolutton.”
Article 26 contains undertakings by states 10
projibit discrimination on the same grounds a8
ihose identified in the UDHR,
4 Similar anti-discrimination provisions appear 1n the
imernational Covenant on Economic, Social and
Cuitural Rights.

)

2. CEDAW
The basic treaty in the field 18 the Convention on
Elimination of all Forms of Discrimination agamnst Women
(CEDAW). The treaty entered into foree in 1981 The
Treaty consists of 29 articles: first 16 articles deal with the
rights while the rest describe enforcement mechanism. 1t
will be useful to characterize the obligations of states under
CEDAW 's varied provisions within the following scheme:
Respect: the duty to treat persons equally, to respect
their individual dignity and worth, hence not interfere
with or impair their declared rights — that is, the classical
hands-off” duties of liberal states that are correlative to
individual rights;
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Protect, prevenr: the duty to extend protection
against violations of rights by the state as well as by non-
state actors (individuals or organizations), hence the duty to
create and administer an adequate system of police, law
enforcement, and civil and criminal Justice;

Provide: the duty to ensure, to assure individuals of
defined minimum levels of weifare, to improve (and not
only refrain from worsening) the situation of mdividuals up
to such levels - that is, the type of duty claborated in the
{nternational Convenant on Economic, Social and Cultural
Raghts, as in its Article I where states parties undertake to
‘ensure the realization’ of the right of everyone to an
adequate standard of living; and

Promote: the (varied and often indeterminate) duty
to take measures such as education to reduce violations of
rights, to frain people 1o help to gain recognition of their
own rights, to transform (to one or another extent) existing
attitudes inimical to realization of rights. /

1} Discrimination

The Convention defines discrimination  against
Women as any distinction, exclusion or restriction made on
the basis of sex which has the effect or purpose of
mipairing or nullifying the recognition, enjoymen! or
exercise by women, irrespective of their marital status, on a
basis of equality of men and women. of human rights and
fundamental freedoms in the political, economic, sOCial,
cultural. civil or any other field. 2

Three vital. characteristics of the detinition of the
discrimination ought to be noted:

" Steiner, International Human Rights in Context, Oxford Press, 1996,
at p G08
" Atticle 1 of CEDAW
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(1) The article refers to effect as well as purpose,
fhus directing attention to the consequences of
governmental measures as well as the intentions
underlying them.

(11} The definition is not limited t© discrimination
through '*state action”” or action by persons acting
under colour of law, as are the definitions of
many rights such as the definition of torture
under the Convention against Torture,

(if)  The concluding phrase, ‘or any other fHeld’
further expands the definition’s range. ‘

2) Measures Against Discrimination

State parties have agreed 1O pursuc @ nolicy of
eliminating discrimination against women by embodying
the principte of equality ol men and women and adopting
all measures in their national institutions or other
appropriate legisiation 10 establish legal protection of the
rights of women on an equal basis with men, The goals
stated are to be pursued without delay. Through the
Articles the lines are blurred between the private and public
spheres of life and the range of obligations on sates 10
intervene in the private seclor go beyond ‘respect’, to
protect, ensure and provide.

3) Development of Women
The member states are obliged to take in the
political, social, economic and cultural fields, all
appropriate measures i@ ensure the full development and
advancement of women to guarantee them the exercise and
enjoyment of human rights and fundamental freedoms. g

' Steiner, p 907
Y Article 2
! Article 3
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To ensure the full development and advancement of
women 18 a grand goal sef forth for states. No other
intemational human rights regime contains a similar
concept or goal for any group or people.

4} Affirmative action

States are obliged o adopt temporary special
measures aimed at aceelerating de facto equality between
men and women. These measures will not be considered
discriminatory.  However, these measures shall be
discontinued when the objectives of equality of opportunity
and treatment have been achieved. ', It is to be noted that
Astcle 6 of ICCPR prohibits the death sentence being
carried out on pregnant women.

This affirmative action clause also appears in the
Couvention on the Elimination of ali Forms of Racial
Discrimination but it is not provided in International
Convention on Civil and Political Rights. The envisaged
affirmative action is not to discriminate against men but to
discriminate in favour of women — Just t¢ help them to fill
the gap already existing between men and Women in terms
of opportunity and treatment.

5} Elimizating the prejudices
The states are bound to take ail appropriate
measures o modiy the social and cultural patterns of
conduct of men and women with the clean objective of the
elimination of prejudices and other Customary practices

' Article 4
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which are based on the concept of the inferfority of women
or the superiority of the men. The states shoutd also project
proper understanding of maternity as an imporiant social
function. Member State should also adopt all measures to
eradicate al forms of traffic in Women and prostitution. E
Normally women are discriminated against in the
political and public life. This is true even in developed
countries. Take the example of United States. In its history
of more than 200 vears, there is no single women president.
The States ought to ensure that women have equal right to
vote in all elections, public referenda and all other publicly
elected bodies. Women have an equal right to participate in
the formulation of public policy, hold public office and
perform public functions at all levels of government. ~
States have to provide an egual opportunity to represent
their governments at the international level and to
participate in the work of international organizations. ’

6) Nationality

Nommally women are discriminated against in the
matters of nationality. Traditionally they follow the
nationality and domicile of their husbands. The Convention
asks the member states to grant women equal rights with
men to acquire, change or retain their nationality. U nier the
new regime, neither the marnage to an alien nor change of
nationality of husband dunng the marriage shall
antomatically change the nationality of wife, render her
stateless, or force upon her the nationality of her husband.

' Article 5 and &
* Article 7
* Article §
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Same 35 true with respect o the nationality of their
children. ' In nutshell, women can and will have now
nationality of their own choice emanating from their own
free existence, independent of their husbands. They are no
more dependent variable.

7y Education

As already discussed, the women folk lag behind
the men in the field of education that is a major cause of
their backward status in the society. Article 10 makes it
obligatory on the member states to take all dppropriate
measures t0 chminate discrimination against women in
order to ensure the cgual rights with men in the fields of
general education, conditions for career, vocatienal/
technical  training,  physical  education, curricula,
exammations, scholarships etc. This all ought to he done
based or equality of men and women and with the
objective to reduce gap in education exisiing hetween men
and women. -

8} Employment

Member states have to take all appropriate measures
to eliminate discrimination against women in the field of
empioyment *o ensure in particular the right 10 work, the
right © same employment opportunities, the right 1o free
choice of profession and emplovment. the right to equal
service conditions and benefits, the nght to receive
vocational training, the ripht to cqual remuneration, the

Y Article @
* Article 10
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right to social security, the right to protection of health, and
right to safety in working conditions.

The states, in order to protect discrimination against
women on the ground of marriage or maternity, have to
prohibit dismissal on the grounds of pregnancy or
maternity leave and have to introduce maternity leave with

!
pay.

9} Rural Women

CEDAW addresses the problem particularly faced
by rural women and recognizes the significant role they
play in the economic survival of their families, including
their work in the non-monetized sectors of the economy.
The states have to take all appropriate measures (¢ ensure
to the rural women the right to participate in the claboration
and implementation of development planning at all levels;
to have access to adequate health facilities; to have the
benefit of social security programmes; to obtain all types of
training and education; to organize self-help groups and co-
operatives in order to obtain equal access to £COnomic
opportunities; to parficipate in ail community activities; (o
have access to agricultural credits and appropriate
technology: and to enjoy adequate living conditions. 2

10) Eguality before Law
The women have to be accorded equality with men
before the law and have to be treated equally in all stages
of procedure in courts. Wamen must have a legal capacity
in civil matters and the same applies to exercise that

PArticle 11
% anicle 14~
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capacity. They should have right to conclude contracts and
to administer property. And all taws restricting their legal
capacity shall be deemed null and void.

11) Marriage

The states shall have to take all appropriate
measures to ehiminate discrimination against women in all
matters refating to marriage and family relations and, in
particular, shall have: the right to enter into marriage; the
samne right freely to choose a spouse: the same rights and
responsibilities during marriage and its dissolution; the
same nights and responsibilities as parents; the same rights
and responsibilities with regard to guardianship and wards:
the same personal rights as husband and wife; the same
rights for both spouses in respect of the ownership,
acquisition, management, enjoyment and disposition of
property. Furthermore, the betrothal and the marriage of a
child shall have no legal effect and the states shall legislate
to specify a minimum age for marriage.

3. The Coinmittee

For considering the progress made in the
implementation of the present Convention, 2 Committee on
the Eliminaticn of Discrimination against Women had to be
established. The Commitiee consists of 23 experts of high
moral standing and competence in the fields covered by the
Convention. The state parties from among their nationals
select the experts but serve in their personal capacity. In

' Article 15
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selection process, considerations have to be given to equal
geographical distribution and to the representation of the
different forms of civilizations as well as the principal legal
systems. i

The current composition of the Committee 1S
largely in accordance with that injunction. At the same
time, one of the most striking features of CEDAW’s
membership is that, with one exception, all its members
have been women. In contrast to other Treaty bodies, only
about hatf of the experts who serve, as CEDAW members
are lawyers. Other members come from such areas as
medicine, public health and hospital administration,
political science, geography, trade union and labour
relations, social work and engineering. Nearly all the
members have been involved in SOME MANNCS with feminist
or other groups working to advance the position of women.

The member states submit for consideration of the
Committee (through Secretary General of the UN) a report
on the legislative, judicia, administrative and  other
measures which they have adopted to give effect 10 the
provisions of the present Convention and on the progress
made in this respect. Reports may also indicate factors and
difficulties affecting the degree of fulfillment of obligations
under the Convention. :

The Comumittee normally meets for a petiod of not
more than two weeks anpually in order to consider the
reports. 3 The Committee, through the Economic and Social

! article 17
? Article 18
¥ Article 20
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Council, annually reports to the General Assembly of the
UN on its activities and may make recommendations, !

The Committee has endorsed the concept of a
‘constructive dialogue’, This approach envisions the state
parties and the Committee ag engaged in a joint enterprise
to advance the goals of the Convention by cooperative
endeavours involving the exchange of information, ideas
and suggestions. One feature of the Committee has been to
Press state parties o provide information that shows actual
position of women in their societies without painting an
excessively favourable picture,

P Article 21



Chapter Twelve

RIGHTS OF CHILDREN

1. Introduction

The international community progressed slowly-
and only relatively recently- down the path leading fo the
Convention on the Rights of the Child. The first legal step
was taken in 1924, when the League of Nations endorsed
the first Declaration of the Rights of the Child. The United
Nations Charter (1945) also taid down much of the
groundwork for the Convention by urging nations 10
promote and encourage respect for human rights and
fundamental freedom ‘for-all’. Otber early signs of a move
to recognize and protect children’s rights are evident in the
Universal Declaration of Human Rights, adopted by the
UN General Assembly in 1948, The Universal Declaration
State that ‘all human beings are bom free and equal in
dignity and rights’ and also stresses that ‘motherhood and
childhood are entitled to special care and protection’ and
refers to the family as ‘the natural and fundamental group
unit of society’.

Also in 1948, the General Assembly adopted a
second Declaration of the Rights of the Child, a brief,
seven-point statement that built on the 1924 Declaration:
‘By the present Declaration of the Rights of the
Child...men and women of all nations, recognizing that
Markind owes to the child the best that it has to give,
declare and accept it as their duty 10 meet this obligation 11
all respects...”. The 1948 Declaration was followed almost
immediately by a decision 10 draft a still more detailed
Declaration, resulting just over a decade later in a thrd
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Declaration of the Rights of the ¢ hild, adopted by the
General Assembly in 1959,

The international legal framework was butiressed
further 1 1966 with the adoption of the two International
Covenants-international Covenant on Civil and Political
Rights and International Covenant on Economic, Social
and C'ultural Rights. These two Covenants became bi nding
on State Parties as of 1976 when they entered into force
and as such they provided a legal as well as moral
obligation for countries to respect the human rights of each
individual.

For child rights to carry the weight of international
taw, a ‘Convention’ or a ‘Covenant” was required. Thus, n
1978, on the eve of the United Nations’ sponsored
International Year of the Child, Poland formaity proposed &
draft text for the Convention on the Rights of the Chjld.
The following vear, the United Nations Commission on
Human Rights formed a Working Group to review and
expand on the original Polish text. The Working Group
Was made up of members of the Untted Nations
(governments), non-governmental organizations (NGOs)
and UN agencies. The Warking Group drew heavily from
the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and
Cultural Rights, in formulating what became the 4)
substantive articles of the Convention on the Rights of the
Child.

The UN General Assembly unanimousiy adopted
the Convention on the Rights of the Child on 20®
November 1989 and it entered into force or became legally
binding on State Parties in September 1990, The same
month, the world leaders at the World Summit for
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Children, held at the United Nations in New York, made a
‘solemn commitment’ to accord child rights high prionty.

The World Conference on Human Rights, held in
Vienna in 1993. set the end of 1995 as a target for the
aniversal ratification of the Convention. By the iast day of
the year, 185 State had ratified. The Convention refiects
this global consensus and. in a very short period of time, it
has become the most widely accepted human rights treaty
aver. 1t has been almosl aniversally ratified and out of 193
UN Member States, only two countries have not ratified 1t
the United State of America and Somalia.

The Convention on the Rights of the Child,
normally called CRC, reflects a new vision of the child.
Children are neither the property of their parents nor are
thoy helpless objects of charity. They are human beings and
are the subject of their own rights. The Convention offers
the vision of the child as an individual and as a member of
a family and community. with rights and responsibilities
appropriate to his or her age and stage of development.

Children living in poor developing countries have
ihe same rights as children living in wealthy developed
countries. The Convention places equal emphasis on all of
the rights of the chiidren. There is no such thing as 2
‘small’ right and no hierarchy of human rights. All the
rights enumerated 10 e Convention — the civil and
nolitical rights as well as the economic, social and culturai
rights — are indivisible and interrelated, with a focus on the
child as a whole.

The Convention on the Rights of Child outlines, In
itg first 41 articles, the human rights t0 be respected and
protected for every child under the age of 18 years and
requires that these rights be implemented in the tight of the
Convention’s guiding principles. Articles 42-45 cover the
obligation of the State Parties to disseminate ihe
Convention’s  principies and provisions (O adults and
children, the implementation of the Convention and
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momtoring of progress towards the realization of child
rights through State Parties’ obligations and the reporting
responsibilities of State Parties. The final Clauses (Articles
46-34) cover the processes of accession and ratification by
State Parties, the Convention’s entry inte force and the
depositary function of the Secretary General of the United
Nations. In May 2000, two Optional Protocols to the
Convention were adopted by the General Assembly.

2. Guiding Principles

The underiying values or ‘guiding principles’ of the
Convention guide the way each right is to be fulfiljed and
respected and serve as a constant reference for the
implementation and monitoring of children’s rights. The
Convention’s four guiding principles are as follows:

& Non-discrimination {Articie2)

b. Best interest of the child (Article3)

c. Survival and development {Article 6)

d. Participation (Article] 2}

Similarly, the Preamble of the Convention recognizes
the following fundamental principles, which could be used
as an aid to the interpretation of the Con vention:

1} Recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human
family is the foundation of freedom, justice and
peace in the world;

2} The child, for the fisll and harmonious development
of his or her personality, should grow up in a family
environment, in an atmosphere of happiness, love
and understanding;

3) The child should be fully prepared to live an
individual life in the Society, and brought up n the
spint of the ideals proclaimed in the Charter of the
United Nations, and in particular in the spirit of



Hran Rights 207

peace, dignity, telerance, freedom, cquality and
solidarity;

4) The child, by reason of his physical and mental
immaturity, needs special safeguards and care,
including appropriate legal protection, before as
well as after birth;

5) The traditions and cultural vaiues of each People
have importance for the protection and harmonious
development of the child,

3. Definition of Chiid

The Convention on the Rights of the Child defines
as children all human beings under the age of 18, unless the
relevant national laws recognize an earlier age of majority.
The Convention emphasizes that States substituting an
earlier age for specific purposes must do so in the context
of the Convention’s guiding principles.

While in some cases, States are stmply obliged to be
consistent in setting henchmark ages, for example,
defining the age for admission to employment or for
completion of compulsory education, in other cases, ihe
Convention sets a clear upper benchmark:

a. Capital punishment or life imprisonment without

the possibility of release is explicitly prohbited for
those under age of 18 years; (Article 37)

. While recruitment in to the armed forces of direct
participation in hostilities is expressly prohibited for
those under age 15 according to article 38 of the
Convention, an ‘Optional Protocol to the
Convention on the Involvement of Children 1n
Armed Conflict” was adopted by the General
Assembly on 25 May 2000, which raises to 18
years, the age of participation 1n hostilities and
forced recruitment of children into armed forces.
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States are also free to refer in national legisiation to
ages over I8 as the upper benchmark in defining the child.
In such instances and others, where national or
international faw sets child rights standards that are higher
thai: those in the Convention on the Rights of the Child, the
higher standards always prevail. (Article 41}

4. Rights guaranteed
The Convention guarantee, the following forty rights:

I} No discrimination {(Arnicie 2)
2} The best interest of the chiid {Article 3)
3} Economic and social rights (Articie 4)
4} Rights of parents (Articie 5)
5}  Survival and development (Article )
6} Rights and registration (Article 7)
7} Right to identify ’ (Article 8)
8} No separation from parents (Article 9)
9)  Right of re-union {Article {0)
10) Prevention from illicit transfer | (Article 11)
L) Right of participation (Article 12)
12) Freedom of expression (Article 13)
13) Freedom of conscience (Article 14)

14) Freedom of association and assembly  (Article 15)

15) Right to privacy and tamily (Article 16)
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17) Common responsibilities of the
parents

18) Protection against violence
19} Special protection

20) Adoption

21} Rights of refugee

22) Rights of the disabled

23} Health rights

24) Periodic review of treatment
25) Social security

26) Adequate standard of iiving
27) Rights to education

28) Rights to purposive education
26) Rights of minority child

3() Right to rest and leisure
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{Article 17)

(Articic 18}

(Arﬁcle 10}
{ Articie 20)
(Article 21)
(Articte 22)
{Article 23)
(Atticle 24)
(Article 25)
(Article 26)
(Article 27)
{Article 28}
{Article 29)
(Articie 30)

(Article 31)

11) Protection from economic exploitation (Article 32)

32) Protection from drugs {Article 33)
313) Protection from sexual exptoitation { Article 34)
34) Protection from abduction and sale { Article 35)
35) Protection from exploitation (Article 30}
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36) Protection from inhuman treatment (Article 37)
37} Protection in armed conflicts (Article 38)
38) Recovery and reutegration (Article 39)
39) Protection of law (Arucle 40)
40) Protection of conducive rights (Article 41)

I} No Diserimination

The governments are obliged 10 respect and ensure
the rights set forth in the present Convention to cach child
within their jurisdiction witheut discrimination of any kind,
wrespective of the child's or kis or her parent’s or legal
guardian’s race, color, sex, fanguage, religion, pohitical or
other opinion, national, ethnic or social origin, property,
disability, birth or other status. They shall take all
appropriate measures to ensure tha the child is protected
against ail forms of discrimination or punishment on the
basis of the Status, activities, expressed OPINIONS, or befiefs
of the child’s parents, legal guardians, or family meinbers.

2} Best inferest of Child

"The best interest of (he child” shall he the primary
vansideration in ail actions concerning children, whether
undertaken by public or private social welfare mstitutions,
courts of law, admigistrative authonities or legislative
bodies. The governments shall have to take alf appropriate
tegislative and administrative measures to ensure the chiid
such protection and care as is necessary for his or her well.
being, The povernments have o ensure that the
nstitutions, services and facilities responsible for the care
wit protection of children shall conform to the standards
cstablished by competent authorities.
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3} Economic and Sociai Rights

The convention directs State Parties 1o undertake all
appropriate legislative, administrative, and other measures
for the implementation of the rights recognized 1n the
present for the implementation of the nghts recognized 1n
the present convention., With regard 10 economic, social
and cultural rights, the State Darties have to underiake such
measure to the maximum extent of their available resources
and, where needed, within framework of international
cooperation.

4) Rights of Parents

The Convection respects the respoasibilities, rights
and duties of parents, or the members of the extended
family or commumty. legal gnardians or other persons
legally responsibie for the child {where apphicable), as
provided for by jocal custom, to provide an aprropriate
direction and guidance in the exercise by the child of the
rights recognized 1n the present Convention. These rights
and duties should be in 3 manner consistent with the
evelving capacities of the chitd.

5} Survival and Nevelopment
Fvery child has the inherent right to life. The States
Parties have to easure 1o the maxuymum extent possible the
syrvival and development of the ohild.

$) Name and Registration

Every child has the right from birth to 4 name, the
right to acguire a natiomality and, as far as possible, the
right to know and be cared for by his or her parents. Every
child shall be registered immediately after birth. The State
Parties have to ensure the implementation of these rights in
accordance with their national laws and their obligations
under the relevant international instruments in this field, in
particular where the child would otherwise be refugee T
stateiess.
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7} Right to Identity

Every child has nght to preserve his or her identity,
inciuding nationality, name and family relations, as
recognized by law withont unlawfisf mterference. Where g
child is illegally deprived of some or al] of the elements of
his or her identity, States Parties shall provide appropriate
assistance and protection, with a view o speedily re-
establishing his or her identity.

8) No separation from Parents

The child shall not be separated from his or her
parents against their will. The competent authorities can
determine, in  accordance with  applicable iaws and
procedures, that such separation is necessary for the best
interests of the child. This determination by the authorities
shouid be subject to Judicial review by the competent
courts. In any proceedings where the competent authorities
are determining the separation, all interested Parties shall
be given an opportunity to participate in the proceedings
and make their views known.

The State Parties shall respect the right of the child
who is separated from one or both parents to maintain
personal relations and direct contact with both parents o5 a
regular basis. Where such SCparation results from any
achion initiated hy 2 State Party, such as detention,
imprisonment, exile, deportation or death of one or both
parents of the chiid, i shall, upon request provide the
parents, the child or another member of the family with the
essential information concerning the whereabouts of the
absent member(s) of the family,

9) Right of re-union
Every child or parents have right to enter or leave a
State Party for the purpose of family reunification and the
State Party shall deal with such application in 3 positive,
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humane and expeditious manner. The State Parties shal!
further ensure that the submission of such a request shall
entail no adverse consequences for the applicants and for
the members of their family. Furthermore. a child whose
parents reside in different States shall have the right to
maintain on & regular basis, personal relations and direct
contacts with both parents. The State Parties shail respect
the right of the child and hus or her parcats to leave any
country for contact. The ngnt to leave any country shall be
subject only to such restrictions as are prescribed by law of
the land and which are necessary to protect the national
security, public order, public health or moerals or the rights
and freedoms of others and are consistent with the other

rights recognized m the present Convention.

10) Prevention from illicit transfer
The State Parties shall take measures 10 combal the
illicit transfer and non-return of children abroad. For this
purpose, the State Parties shall promote the conclusion of
bilateral or multilateral agreements or accession to existing
agreements.

11) Right of participation

The State Parties shall assure 10 the child, who is
capable of forming his or her own views, the right to
express those views freely all matters affecting the child.
The views of the child should be given due weight in
accordance with the age and matanty of the child. The
child shall in particuiar be provided the opportunity to be
heard in any judicial and administrative proceedings
affecting the child, either directly, or through a
representative or an appropnate body.

12) Freedom of expression
Every child has the right to freedom of expression
This right shall include freedom 1o seck, receive and impart
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information and ideas of all kinds, regardless of frontiers,
cither orafly, in writing or in print, in the form of art, or
through any other media of the child’s choice. The exercise
of this right may be subject to certain restrictions, but these
shall only be such as are provided by law and are necessary
for respect of the rights or reputations of others, or for the
protection of national security or of public order, or of
public health or morals,

13) Freedom of conscience

Every child has right to freedom of thought,
conscience and religion, However, the parents and when
applicable legal guardians have right to provide direction to
the child in the exercise of his or her right in a2 manner
consistent with the evelving capacities of the child. These
rights can be subject ordy to such limitations as are
prescribed by Law and are necessary to protect public
safety, order, health, morals, or the fundamental rights and
freedoms of others, -

14) Freedom of associstion and assembly

Every child has right to freedom of association and
to treedom of peaceful assembly.  Nobody can Impose
restrictions on the exercise of these tights other than those
umpesed i conformity with the Law and which are
necessary in a democratic soctety in the interests of
national security, public satety, public order, the protection
of public heaith or morals or the protection of the rights and
freedoms of others.

15) Right to privacy and family
Every c¢hild has right to privacy, family home or
free correspondence. No child shall be subjected to
arbitrary or unlawful interference with his or her privacy,
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family, home or correspondence or to untawful attacks on
his or her honor and reputation.

16) Right to information

The child has right to access to information and
material from a diversity of national and international
sources, especially those aimed at the promotion of his or
her socizl, spiritual and moral weli-being and physical and
mental, health. For this purpose, State Parties shali
encourage the mass media to disseminate information and
material of social and cultural benefits to the child. There
should be international cooperation in the production,
exchange and dissemination of such information and
material from a diversity of cultural, national and
international sources. Production and dissemination of
chitdren’s books should be encouraged. The State should
encourage the development of appropriate guidelines for
the protection of the child from information and material
injurious to his or her well-beng.

17) Common responsibilities of parents

Roth the parents have common responsibilities for
the upb:inging and development of the child. Parents or, as
the as may be, legal guardians, have the primary
responsibility for the upbringing and development of the
child  The best interests of the child will be their basic
concern.  The State Parties shall render appropriate
assistance to parents and legal guardians 1In the
performance of their child-rearing responsibilities and shall
ensure the development of institutions, facilities and
cervices for the care of children. They shall take ail
appropriate measures (o ensure that children of working
parents have the right to benefit from child-care services
and facilities for which they are eligible.
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18) Protection against violence

The child has to be protected from all forms of
physical or mental violence, injurv or abuse, negleet or
negligent treatrment, maltreatment or exploitation, mcluding
sexual abuse, while in the care of parent(s}, legal
guardian(s) or any other person who has the care of the
child.  The State Parties shall take all appropriate
legistative, administrative, social and educational measures
to protect the child.  Such protective measures should
nciude effective procedures for the establishment of social
porgramumes {0 provide necessary support for the child and
for those who have the care of the child and for
identification, reporiing, referral, investigation, treatment
and following up of instances of child maltreatment, and, as
appropriate, for judicial involvement.

19) Special protection

The child who is temporarly or permanently
deprived of his or her family environment, or in whose own
best interests cannot be allowed to remain in that
environmment, is entitled to special protection and assistance
provided by the State that should ensure alternative care for
such & child. Such care could include, inter alia, foster
placement, Kafalah of Islamic Law, adoption or, if
necessary, placement in suitable institution for the care of
children. When considering solutions, due regard shall be
paid to the child’s ethnic, religious, cultural and linguistic
hackground. '

20) Adoption
The State Parties recognize and/or permit the
system of adoption shall ensure that the best interest of the
child shall be the paramount consideration in the adoption.
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They shall ensure that the adoption of a chikd 1s authorized
only by competent authority that shall determine 1N
accordance with applicable law and reliable and relevant
formation.  They should also ensure that the child oy
- ter-country adoption €njoys safeguards and standards
equivalent to those existing in the case of national adoption
and the placement does not result in improper financial
gain for those imvolved in 1t.

21) Rights of refugee

The child who is secking refugee status or who it
considered a refugee n accordance with applicable
international  OF domestic  law,  shall, whether
unaccompanied or accompanied by tus of her parents or by
any other person, receive appropriate protection and
humanitarian assistance in the enjoyment of applicahle
rights under the Law. The Staic Parties shall provide
cooperation 11 any efforts by the United Nations or other

organizations to protect and assist such a child.

22) Rights of the disabled

The mentally or physically disabled child should
enjoy a full and decent life, in conditions whicn ensure
dignity, promote celfireliance and facilities the child’s
active participation in the community. They have right
appropriate special care to be provided by the State.

The State Parties shall promote the exchange of
appropriate information in the ficlds of preventive health
care and of medical, psychological and funciional treatment
of disabled children, including dissemination of and access
to information concerming methods of rehabilitation,
education and vocational services, with the aim of enabling
Qiate Parties to improve their capabilities and skills and to
widen their expenences in these argas. In this regard,
particular account shall be taken of the needs of developing
countries.
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23) Health rights

The child has right to the enjoyment of the highest
attainable standards of health and to facilities for the
treatment of illness and rehabilitation of health, The State
shall take appropnate measures: (a) to diminish infant and
child mortality; (5) to ensure the provisiont of necessary
medical assistance and health care to ali children with
emphasis on the development of primary health care: (c) to
combat disease and malnutrition; (d) to ensure appropriate
pre-natal and post-natal health care for mothers; (e) to
ensure that parents have basic knowledge of child health
and nutrition, the advantages of breastfeeding, hygiene and
environmental sanitation and the prevention of accidents;
(f) to develop preventive health care, guidance for parents,
and family planning education apd services; and (g) to
abolish traditional practices prejudicial to the heaith of
children.

24) Periodic review of freatment
The child, who has been placed by the competent
authorities for the purposes of care, protection or treatment
of his or her physical or mental health, has a right 10 a
periodic  review  of  the treatment and  ali  other
circumstances relevant ta his or her placement.

25) Social security
Every child has the right 1o benefit from socigl
secunty, including social insurance and State shall take the
RECessary measures to achieve the full realization of thig
right in accordance with their national Law. The benefits
should be granted, taking into account the resources and the
circumstances of the child and person having responsibility
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26) Adequate standard of living

Every child has might fo 2 standard of hving
adequate for his physical, mental. spiritual, moral and
social development. The parent( s) or others responsibie for
the child bave the primary responsibility o secure, within
(heir abilities and financial capacities, the conditions of
living necessary for the child’s development. The State in
accordance with means, shall take appropriate measures 10
assist parents and others responsible for the child to
implement this right. The State shal! also take all
appropriate measures o secure the recovery of maintenance
for the child from the parenis OI other persons having
financial responsibility for the child, both, within the State
and from abroad.

27) Right to education

The child has right © education and the State. with
1 view to achieving this right pro gressively and on the basis
of cqual opportunity. shall: (a) make primary education
compulsory and available free to all; (b) encourage the
development of different forms of secondary education
including general and vocational education; (c) make
educational and vocational information and guidance
available and accessible to all children; (d) take measures
1o encourage regular attendance at school and the reduction
of drop out rates; and (¢) take all appropriate measures 10
ensure that schoo!l discipline 18 administered in a manner
consistent with the child’s human dignity and 1n conformity
with the Convention.

28) Right to purposive education
The child has a right not only to education but to a
meaningful education which shall be directed to {a) the
development of the child’s personality, talents and mental
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and physical abilities 1o their fullest potential; (b) the
development of respect for human nghts and fundamental
freedoms, and for the principles enshrined in the Charter of
the United Nations; (¢} the development of respect for the
child’s parents, his or her own culturat identity, language
and values, for the national values of the country in which
the child is living and the country from which he or she
may originate, and for civilizations different from his or her
own; (d) the preparation of the child for responsible life in
a free society, in the spint of understanding, peace,
tolerance, 'cqua]ity of sexes, and friendship among all
people, ethnic, national and religious groups and persons of
indigenous origin; and (¢} the development of respect for
the natural environment.

29} Rights of minority child
The child belonging to ethnic, religious or linguistic
MInorities or persons of indigenous origin shall not be
denied the right, in commumty with other members of his
or her group, to cmjoy his or her own culture, to profess and
practice his or her own religion, or to use his or her own

language.

30} Right to rest and leisure

The child has right to rest and leisure, 10 engage in
play and recreational activities appropriate o the age of the
child and to participate freely in cultural life and the arts,
The State shail respect and promote the right of the child to
participate fully in cultural and artistic life and shait
encourage the provision of appropriate  and equal
Opportunities for cultural, artistic, recreational and letsure
activity,
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31) Protection {rom economic exploitation

The child has a right to be protected from economic
exploitation and from performing any work that is hikeiy to
Le hazardous or to interfere with the child’s education, or @
be harmful to the child’s health or physical, mental,
spiritual, moral or social development. For this purpose,
the State Party shall take legislative, administrative, social
and educational measures to provide for: (4) & minimum
age Or Minmum wages for admission to employment; (b)
appropriate regulation of the hours and conditions of
employment; (¢) appropriate penalties or other sanctions 1o
ensure these measures ete.

32) Protection from drugs
The State Parties are obliged to take all approprniate
measures, including legisiative, administrative. social and
educational, to protect children from ilticit use of narcotic
drugs and psychotropic qubstances as defined in the
relevant international Treaties, and to prevent the use of
children in the illicit production and trafficking of such

substances.

33) Protection from sexual exploitation

The child has a right of protection from ali torms of
sexuai exploitation and sexuzl abuse. For this purpose, the
Grate Parties shall have to take all appropriate national,
bilateral and multilateral measures to prevent: {a) the
inducement or coercion of a child to engage in any
unlawful sexual activity; (b) the exploitative use of children
in prostitution or other unlawfust sexual practices; and {€)
the exploitative Us¢ of children in porographic
performances and materials,

34} Protection from abduction and sale
The State Parties are bound to take all appropriate
national, bilateral and multilateral measures to prevent the
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abduction of, the sale of, or trafficking in, children for any
purpose ot in any form,

35) Protection from expleitation
The child has a right of protection aganst ail other
forms of exploitation prejudicial to any aspects of the
child’s weifare.

36) Protection from inhuman treatment

Every child has right to be protected from torture or
other cruel, inhuman or degrading treatment or punishment.
Capital punishment or life inmpnisonment  without
possibility of release cannot be mposed for offences
cormmnitted by the child.

The child cannot be deprived of his or her liberty
uplawfully or arbitrarily. The arrest, detention or
imprisonment of a child shall be in conformity with the
Law and shall be used only as a measure of last resort and
for the shortest appropriate period of time.

Every child deprived of liberty should be treated
with humanity and in a manner, which takes into account
the needs of persons of his or her age. Every child
deprived of liberty should be separated from adults unless it
15 considered in the child’s best interests not to do so. The
chuld shall have the right to maintain contact with his or her
famiiv.

Every child deprived of his or her liberty shall have
the nght to prompt access to legal and other appropriate
assistance, as well as the right to challenge the tegality of
the deprivation of his or her tiberty hefore an independent
court or nhpartial authority.

37) Protection in armed confliets
The rules of International Humanitarian Law
applicable to the children in armed conflicts should be
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respected. The children who have not attained the age of
fifteen years cannot take a direct part in hostilities. Any
child who has not attained the age of fifteen years cannot
be recruited into the armed forces.

38) Recovery and reintegration

It is the duty of State to take all appropriate
measures to promote physical and psychological recevery
and social reintegration of a child victim of any form of
neglect, exploitation, ghuse, torture or any other form of
cruel inhuman or degrading treatment of punishment or
armed conflicts. Such recovery and reintegration shall take
place in an environment, which fosters health, self-respect

and dignity of the child.

39) Protection of law

Every child alleged as accused of or recognized as
having infringed the Penal Law has a right to be freated in a
manner consistent with the promotion of the child’s sense
of dignity and which takes into account the child’s age and
the desirability of promoting the child's reintegration In
sociely.

Every such child shalk: (i) be presumed mnocent
until proven guilty according to Law; (ii) be informed
prompily the charges against him or her, and to have legal
or other appropriate assistance in the preparation of Ins or
her defence; (iii) have right fhat the matter be determined
without delay by a competent and independent judicial
pody in a fair heanng according to Law: (1v) not be
compelled to give testimony or to confess guilt; (v} have
right to an appeal o a higher competent, independent and
impartial authority or judicial body according to Law; and
(vi) have {ree assistance of an interpreter if the child cannot
understand or speak the jlanguage used.

A variety of dispositions, such as care, guidance
and supersession orders, counseling, probation, foster care,
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education and vocational training programs and other
alternatives to institutional care shall be availabie to ensure
that children are dealt with in a inanner appropriate to their
weil-being and proportionate, both to their circumstances
and the offence.

40) Protection of conducive rights
These rights enshrined in the Convention shall not
affect any provisions which are more conducive to the
realization of the rights of child and which may be
contained in: (a) the Law of g State Party, or (b)
International Law in force for that state.



Chapter Thirteen

INTERNATIONAL LABOUR STANDARDS

1. Introduction

The World Commission oft the Social Dimension of
Gilobalization says that “The rules of the global economyy
should be aimed at improving the rights, fivelihoods,
security, and opportunities of people, families and
communities around the world."* For this lofty objective,
the International Labour Organization has developed 2
system of international labour standards that am at
promoting opportunities tor womel and men to obtain
decent and productive work, in conditions of freedom,
equity, security and dignity.

Globalization has created great opportunities and
benefits for many, yet at the same {mMe hundreds of
mitlions of workers and emplovers have had to face new
economic and social challenges. Because of the giobalized
economy workers and enterprises have ghifted to new
{ocations. It has also resulted in the sudden accumuiation
or flight of capital, and caused financial instability n
certain regions. In 2001, it was estimated that virtually
half of the world's population survived on USS2 or less
per day, while some 1.1 billion people, of 21% of the
world's population, wete living on US$1 or less per day.

Fven in 20 industrialized countries, over 10% of the

'LO: A Fair Giobalization: Creating eppoTtUnitics for aii, Report of
the World Commnission on the Soctal Dimension of Globalization
(Geneva, 2004), p. 143
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population on average was hving below the poverty line in
the mid-199¢s,

Simifarly, inequality within many countries and
between the world's richest and poorest nations has also
grown exponentially over the last few decades. In 1960,
the income gap between the wealthiest and the poorest
fifth of the world’s population was 30 to 1. By 1999, it had
increased to 74 to 1. In 1995, average GDP per capita in
the richest 20 countries was 37 times the average in the
poorest 20 - a gap that doubled in 40 years'.

In 1919, the International Labour Organization
(TLO) was created in recognition of the fact that
"conditions of labour exist involving such injustice,
hardship and privation to farge numbers of people as ta
produce unrest so great that the peace and harmony of the
world are imperiled.” To tackle this probiem, the ILO
established System of Intermational Labour standards
(ILS) - imernational conventions and recornmendations
drawn up by representatives of governments, employers
and workers from around the warld - covering all matters
related to workplace.

2. What is [1.S?
The [LSs are legal instruments drawn up by the
ILO’s constituents {(governments, emplovers and workers}
and these set out basic principles and rights at work. They
are enther conventions, (legally binding international
treaties), or recommendations, whick serve as non-binding
guwidelines. Recommendations may be independeni of any

"W Sengenberger: Glohalizarion and Sorial Pragress. the role and
impact of internarional fabour stndardy (Bopn, F riedrich-Ebert.
Stfrung, 2002). p.26
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convention,

The cenventions and recommendations are drawn
up by represeniatives of povernments, employers and
waorkers and are adopted at the 1ILO's annual International
1 abour Conference. Once & standard 18 adopted, member
ctates are asked to submit them to thew competent
authority (normally the parliament ot cabinet) for
consideration. In the case of conventions, this means
consideration for ratification. 1f a convention is ratified, it
generally comes into force for that country one year after
the date of ratification. Ratifying countries are bound to
applying the convention in national law and practice and
reporting on its application at regular intervals to ILO.
Representation and complaint procedures can be initiated
against countries for violations of a convention they have
ratified.

3. Benefits of International Labour Standards
The benefits of the 1LS include:

a. A path to decent work: ILS are first and foremost
about the development of people as human beings.
The Declaration of Philadelphia of 1944 recognized
that "labour is not a commodity”. Work is part of
everyone's daily life and 1s crucial to a person's life,
dignity, well-being and development as a human
being. Therefore, work shall be in freedom, safety
and dignity and 1LS are there to ensure that it
remains focused on improving human fife and

dignity.

b. Framework for fair and stable globalization:
having opportunity of decent work in the globaiized
economy requires action at the international level.
The (LO contributes to this legal framework by
¢laborating and promo.dng internationat  labour
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standards atmed at making sure that economic
growth and development go along with the creation
of decent work,

¢ A level playing field: ILS ensures a level playing
field in the global economy. It helps governments
and emplovers to avoid the temptation of lowering
labour standards in the belief that this could give
them a  greater comparative  advantage in
international trade,

d. A means of improving economic performance:
growing research indicates that compliance with
ILS  often  accompanies improvements  in
productivity and economic performance as higher
wages and better working conditions/ standards and
respect for equality translate into better and more
satisfied workers and lower tumover of staff.
Investment in vocational training results in a better-
trained workforce and higher employment levels.
Safety standards can reduce costly accidents and
health care costs.

€. A safety net in times of economic crisis:  any
cconomy can experience unforesecen economic
downturns e.g. Asian financial crisis of 1997. An
O study concludes that strengthening  social
dialogue, freedom of agsociation, and social
protection systems in the region would provide
Fetter safeguards against such economic downturns.

"E. Lee: The Asian financial crisis: the challenge for social policy
(Geneva, ILO, 1998)
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f. A strategy for reducing poverty: an economy
governed by a fair set of rujes and institutions 1§
more efficient and brings benefit to ¢veryone. Fair
labour practices set out in ILS and applied through a
national legal system ensure an efficient and stable
labour market for workers and employers alike. The
freedom of association, social  protection,
occupational safety and health, vocational training,
and other measures required by 1L.S have proved to
be effective strategies in reducing poverty and
bringing workers into the formal economy.

o. The sum of international experience and
knowledge: ILS represent the international
consensus on how a particular labour problem could
be tackled at the global level and reflect knowledge
and experience from all corners of the world and all
can benefit from this knowledge by incorporating
the standards in their domestic framework.

4. Fundamental conventions
The ILO has identified the following eight
conventions as ‘fundamental’ or ‘core’ conventions:

1) Freedom of Association and Protection of the
Kight to Organise Convention, 1948 (C 87)

The fundamental principles undertying this
Convention and the rights guaranteed include:

a. ‘Recognition of the principle of freedom of
association” to be a means of improving conditions
of labour and of establishing peace;

b. "Freedom of expression and of association are
essential to sustained progress",

c. Workers and employers, without distinction
whatsoever, shall have the right to establish and,
subject onty to the rules of the organization
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concerned, to join orgamisations of their own
choosing without previous authorization,

d. Workers' and employers' organisations shall have
the right to draw up their constitutions and rules, to
elect their representatives in fuli freedom, to
organize their administration and activities and to
formutate their programs.

¢. The public authorities shall refrain from any
interference, which would restrict thig right or
impede the lawful exercise of these rights.

f. Workers' and cmployers' organisations shall not be
liable to  be dissalved or suspended . by
administrative authority.

8 Workers' and employers' organisations shall have
the right to establish and join federations ang
confederations  and any  such  organization,
federation or confederation shall have the right to
affiliate with international organisations of workers
and employers.

h. Workers and ermployers  and  their respective
arganisations shall respect the law of the fand.

1. The law of the land shall not impair the guarantees
provided for in this Convention.

}- National laws or regulations shall determne the
matters of the armed forces and the police.

k. Eack Member shall take alf necessary  and
appropriate measures o ensure that workers and
employcrs may exercise freely the right to organize,

2) Convention Concerning the Application of the
Principles of the Right to Organize and to
Bargain Colleetively (C 98}

The fundamental principles onderlying  this
Convention and the rights guaranteed include:
& Workers shall enjoy adequate protection against
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acts denoting discrimination aganst workers’ right

to organize. .

Such profection shall apply more particularly in

respect of acts calculated to--

i. Make the employment of a worker subject to the
condition that he shall not join a union or shall
relinguish trade union membership, .

i Cause the dismissal of or otherwise a worker
against an account of umon membership or
because of participation in union activitics
outside working hours or, with the consent of the
employer, within working hours.

Workers' and employers' organisations shall enjoy
adequate protection against any acts of
interference by each other or each other's ageats 0T
members in their establishinent, functioning of
administration.
Acts, designed to promote the establishment of
workers ‘organisations under the domination of
employers or employers’ orgamsations, are
prohibited.
Machinery, appropriate to national conditions, shall
he established where necessary, for the purpoesc of
ensuting respect for the right to .organize.
Measures appropriaie to national conditions shali be
taken to encourage and promote the full
development and utilization of machinery for
voluntary negotiation between employers and
workers' organisations, with a view to the reguiation
of terms and conditions of employment by means of
collective agreements.

National laws or regulations shall determine the

matters of the armed forces, public servants and the

police.
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3) Convention concerning Forced or Compulsory
Labour ( 29)
The FRuindamental principles underlying  this
Convention and the rights guaranteed include:
The term forced or compuisory labour shall mean
all work or service, which ig exacted, from any
person under the menace of any penalty and for
which the said person has not offered himself
voluntarily.
The term forced or compulsory labour shall not
include--

(a) Any work or service €xacted by virtue of
compuisory military service laws for work
of a purely military character;

(b} Any work or service which forms part of the
normal civic obligations of the citizens of a
fully self-governing country,

(¢} Any work or service exacted from any person
ds a consequence of a conviction in a court
of law, provided that the said work or
service is carried out under the supervision
and control of a public authority and that the
said person is not hired to or placed at the
disposal of private individuals, companies or
associations;

(d) Any work or service exacted in cases of
cmergency, that is to say, in the event of war
or of a calamity or a threatened calamity,
such as fire, flood, famine, earthquake
violent epidemic or epizootic diseases,
mnvasion by animal. insect or vegetable
pests, and in general any circumstance that
would endanger the existence or the well-
being of the whole or part of the population;
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(€) Minor communal services of a kind which,
being performed by the members of the
community in the direct interest of the said
community.

Fach Member undertakes to suppress the use of
forced or compulsory labour in all its forms within
the shortest possible period.

Recourse to forced or compulsory labour may be
had, during the transitional period of five years, for
public purposes only and as an exceptional
measure, subject to the conditions and guarantees
hereinafter provided. |

The competent authority shall not impose or perilt
the imposition of forced or compulsory labour for
the benefit of private individuals, compames or
associations,

Where concessions exist containing provisions
involving such forced or compulsary iabour, such
provisions shall be rescinded as soon as possible.
The responsibility for every decision 1o have
recourse to forced or compulsory labour shatl rest
with the highest civil authority in the territory
concerned.

Any authority competent to exact forced or
compulsory labour shall, before deciding to have
recourse to such labour, satisfy itdelf- (a) that the
work to be done or the service to be rengdered is of
important direct interest for the community called
upon: to do work or render the service; (b) that the
work or service is of present or imminent necessity;
{c) that it has becn impossible to obtain voluntary
labour for carrying out the work or rendering the
service by the offer of rates of wages and conditions
of labour not less favourable than those prevailing
in the area concerned for similar work or service;
and (d) that the work or service will not lay too
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heavy a burden upon the present population, having
regard to the labour available and its capacity to
urtdertake the work.

Forced or compulsory labour exacted as a tax and
forced or compulsory labour to which recourse is
hard for the execution of public works by chiefs
whO exercise administrative functions, shall be
progressively aholished.

Only adult, able-bodied males, who are of an
apparent age of not less than (8 and not more than
45 years, may be called upon for forced or
compulsory labour,

The maximum period for which any person may he
taken for forced or compulsory labour of all kinds
i1t any one period of twelve maonths shall not exceed
sixty days, including the time spent in going to and
trom the place of work.

The normal working houts of any person from
whom forced or compulsory labour is exacted shall
be the same as those prevailing in the case of
voluritary labour, and the hours worked in excess of
the normal working hours shall be remunerated at
the rates prevailing in the case of overtime for
voluntary labour.

A weekly day of rest shall be granted to all persons
from whom forced or compulsory tabour of any
kind is exacted.

Any laws or regulations relating to workmen's
compensation for accidents or sickniess and any
laws or regulations providing compensation for the
dependents of deceased or incapacitated workers
shall be equally applicable to persons from whom
forced or compulsory labour is exacted and to
voluntary workers.
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The persons from whom forced or compulsory
labour is exacted shail not be transferred to distncts
where the food and climate differ so considerably
from those to which they have been accustomed as
to endanger their health.

Before permifting recourse to forced or compulsory
labour for works of construction or maintenance
which entail the workers remaining  at  the
workplaces for considerabie periods, the competent
authority shall satisfy itself that (1) ali necessary
measures are taken 1o safeguard the health of the
workers; (i} definite arrangements are made to
ensure the subsistence of the families of the workers
including facilitating the remittances;

Forced or compulsory labour shall not be used for
work underground in mines.

4) Abolition of Forced Labour Convention, 1957

(C 105)
The fundamentai principles underlying  this
Convention and the rights guaranteed include:

a. Each Member undertakes to Suppress and not to
make use of any form of forced or compulsory

labouf:

i, As a means of political coercion OF
cducation or as a punishment for holding or
eXPressing political ~ views of VIEWS
ideologicaily opposed 10 the established
political, soctal or ECONOMIC SYSiem,

5 As a method of mobilizing and using labour
for purposes of economic development;

i,  Asameans of labour disciphine;
iv.  As a punishment for having participated 1p
strikes;,

V. Ag a means of racial, social, national or
religious discrimination;
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b,

3)

Each Member undertakes to take effective measures
to secure the immediate and complete abolition of
forced or compulsory labour.

Convention concerning  Minimum Age for
Admission to Employment, 1973 (C 138)

The fundamental nghts in the Convention are-

Each Member underiakes to pursue a national
policy designed to ensure the effective abolition of
child labour and to raise progressively the minimum
age for admission to employment or work to a leve
consistent with the fuijest physical and mental
development of young persons:;

Each Member shali specify a minimum age for
admission  to employment or work withip its
territory and on means of transport registered in its
territory;

The minimum age shall not be less than the age of
completion of compuisory scheoling and, i any
case, shall not be less than 15 years.

A Member whoage cconomy and educational
facilities are msufficient]y developed may, after
consultation with the organisations of employers
and workers concerned, initiatly specify 8 minimum
age of 14 years.

The minimum age for admission to any type of
employment or work which by its nature or the
circumstances in which it is carried out is likely to
Jjeopardize the health, safety or morals of young
persons shall not be less than 18 years, '
National laws or regulations may, after consultation
with the organisations of cmployers and workers
concerned, authorize employment or work as from
the age of 16 vears on condition that the health,
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safety and morals of the young persons coneerned
are fully protected and that the young persons have
received adequate speeific instruction or vocahonal
traimng,

in so far as necessary, the competent authority, after
consultation with the organisations of employers
and workers concerned, may exclude from the
application of this Convention limited categories of
employment or work in respect of which special
and substantial problems of application arise.

Such member shall list in its first report on the
application of the Convention submitted 1o [LO any
categories which may have been excluded, giving
the reasons lor such exclusion, and shall state in
subsequent reports the position of 115 law and
practice in respect of the categories excluded and
the extent to which effect has been given or 18
proposed to be given to the Convention in respect of
such categories.

A Member whose economy and administrative
facilities are insufficiently developed may, after
consultation with the organisations of employers
and workers concerned, initially fimit the scope of
application of this Convention.

The provisions of the Convention shall be
applicable as a minimum to the following: mining
and quarrying, manufactuning; construction;
electricity, gas and water; samtary 5ervices;
transport, storage and communication; plantations
and other agricultural undertalangs mainly
producing for commerciai purposes, but excluding
family and small-scale holdings producing for local
consumption and not regularly empioying hired
workers.

This Convention does not apply to work done by
children and young persons in schools for general,
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m.

vocational or technical education or in other
training institetions, or fo work done by persons at
least 14 years of age in undertakings, where such
work 1s carried out in aceordance with conditions
prescribed by the competent  authority,  afier
consuitation with the organisations of employers
and workers concemed, where such exist, and is an
integral part of:

4} A course of education or training for which
4 school or traiming institution is primarily
responsible;

b} A program of traming mainly or entirely in
an undertaking, which program has been
approved by the competent authori ty; or

¢} A program of guidance or orlentation
designed to facilitate the cheice of an
occupation or of a line of training.

National laws or regulations may permit the
employment or work of persons 13 to |5 years of
age on light work which is:

aj Not likely to be harmful to their health or
devclopment; and

b} Not such as to prejudice their attendance at
school, their participation in vocational
orlentation or training programs.

After consultation with the organisations of
employers and workers concerned, the competent
authority may. by conditional permits granted in
individual cases, allow exceptions to the prohibition
of employment or work, for such purposes as
participation in artistic performances.

All necessary measures, including the provision of
appropniate  penalties, shall be taken by the
competent  authority (o ensure the effective
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enforcement of the provisions of this prvention,
National laws or regulations oi the competent
authority shall define the persons respansible for
compliance with the previsions giving effect to the
Convention.

National laws or regulations 0r the competent
authority shall prescribe the registors or  other
documents which shall be kept and made avaifable
by the employer, such registers or decuments shall
contain the names and ages or dates of birth, duly
certified wherever possible, of persons whom he
employs or wha wark for him and who are less than
18 years of age.

This Couvention revises, on the terms set forth n
this Article, many earlier Conventions.

Convention concerning the Prohibition and
Immediate Action for the Elimination of the
Waorst Forms of Child Labour ( C 182)

The fundamental principles and rights 1n the

Convention are:

2.

There is a need to adopt new instruments for the
prohibition and ehimination of the worst forms of
child labour. The term child shall apply to all
persons under the age of 18.
The effective elimination of the worst forms of
child labour requires immediate and comprehensive
action,
Child labour, to a great extert, s caused by poverty
and that the long-term solution lies in sustained
economic growth leading 10 social progress, m
particular ~ poverty alleviation and universal
education,
For the purposes of this Convention, the term the
worst forms of child labour COMPTISES!

;. all forms of slavery or practices similar to
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slavery, such as the sale and trafficking of
children, debt bondage and serfdom and
forced or compulsory labour, including
forced or compulsory recruitment of
children for use in armed conflict;

ii.  the use, procuring or offering of a child for
prostitution,  for  the praduction  of
pornography or  for parnographic
performances;

iti.  the use, procuring or offering of a chiid for
illicit  activities, in particular  for the
production and trafficking of drugs as
defined in the refevant international treaties;

V. work, which, by fits nature or the
circumstances in which it is carried out, is
fkely to harm the health, safety or morals of
children. Such work shall be determined by
nmational laws or regulations or by the
competent authority, after consultation with
the organizations of employers and workers
concerned, taking into consideration
relevant international standards.

¢. The competent authority, after consultation with the
oTgamzations of employers and workers concerned,
shall identify where the types of work so
determined exist and the list of the types of work so
determined shall be periodically examined and
revised as necessary.

f. Each Member shall, after consultation with
employers' and workers’ orgamzations, establish or
designate appropriate mechanisms to monitor the
implementation of the provisions giving effect to
this Convention. v

g Each Member shail take immediate and effective
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measures. incltuding penal sanctions, to secure the
prohibition and elimination of the worst forms of
child labour as a matter of urgency.

h. Each Member shall design and implement programs
of action 1o ¢liminate as a priority the worst forms
of child labour.

i Each Member shall take all necessary measures to
ensure  the  effective implementation  and
enforcement of the prohibition.

j. Each Member shall, taking into account the
importance of education in eliminating child labour,
sake effective and time-bound measures 0.

i. prevent the engagement of children in the
worst forms of child labour;

ii. provide the necessary and appropriate direct
assistance for the removal of children from
the worst forms of child labour and for their
rehabilitation and social integration;

iii. ensure access to free basic education, and,
wherever  possible  and appropriate,
vocational training, for all children removed
from the worst forms of child Jabour;

iv.  identify and reach out to children at special
risk; and

v take account of the special situation of girls.

7) Equal Remuneration Convention, 1951 (C 100}

The fundamental principles and rights in the
Convention are:

a. Each Member shail, by means appropriate 1o the
methods in operation for determining rates of
remuneration, promote and, in s0 far as is consistent
with such methods, ensure the application o ail
workers of the principle of equal remuneration for
men and women workers for work of equal value.

b. The term remuneration includes the ordinary, basic
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Or minimum wage or salary and anv additional
emoluments  whatsoevey pavable  directly or
mdirectly, whether in cash or in kind, by the
ctployer to the worker and arsing out of the
worker's employment:

¢. The term equal remuneration for men and
women workers for work of equal value refers (o
rates  of  remuneration cstablished  without
discrimination based on sex.

d. These principle may be applied by means of
1. national laws or regulahions:

1. legally established or recognized machinery
tor wage determination:

. collective agreements  between  employers
and workers: or

V. combination of these VRIOUS means.

Measures shall be taken 1o promote  objective
appraisal of jobs on the basis of the work to be
performed. The methads 1o be follewed in this
appratsal may be decided upor by the authorities
responsibie  for  the defermination  of rates of
femuneration and by collective agreements.

. Differential  rates between  workers  which
correspond, without regard to SeX, to differences, as
determined by such objective appraisal, shall not be
considered as being contrary to the principle of equal
femuncration for men and women workers for work
of equal value,

15

8) Discrimination (Employment and Occupation)
Convention, 1938 (C1in
The fundamental principles and rights in the
Convention are:
. All human beings, Irrespective of race, creed or sex,
have the right to pursue both their material well
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being and their spirtual development i gonditions

of freedom and diguity, of econemic securily
equal opportunity,

Digcrimination constitiles 4 violation of nghis
enunciated by the Universal Declaration of Human
Rights;

c. The rerm discrimination inciudes:

I

1.

Any distinction, exclusion ot preference made
on the basis of race, colour. sex, religion,
political opinion. national extraction or soctal
arigin, which has the effect of nullifving or
impairing equality of opportunity or freatment in
employment of occupation;
Syuch other distinction, exclusion or preference
which has the effect of nullifying ot inpaiting
squality  of opportunity or freaiment 10
employment  OF occupation  as  may b
determined by the Member concerned  atier
consultation with represerative employers' and
workers' organisalions;
Any distinction, exclusion or preference in respect
of a particelar job based on the inherent
requirements thereof shall not be deemed to be
discrimination.
The terms ‘employment and pecupation’ include
access to vocational fraining, access 10 eniployment
and to particular occupations, and terms and
conditions of employment.
Each Member undertakes t© deciare and pursue a
national policy designed to promole, by methods
appropriaie to national conditions and pracuce,
equality of opportumty and treatment in respect of
employment and occupation, with a view 10
eliminating discrimination.
Each Member undertakes, by methods appropriate
to national conditions and practice, 10
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113,

v

VI.

Vil

VILL.

Seek the co-operation of employers' and
workers' organisations in promoting  the
aceeptance and observance of thig palicy;
Enact such legislation and to promote such
educational pPrograms as may be calculated
to secure the acceptance and observance of
the policy;

Repeal any Statutory provisions and modify
any administrative instructions or practices
which are inconsistent with the policy;
Pursue the policy in respect of employment
under the direct control of a national
authority;

Ensure observance of the policy in the
activities of voeational guidance, vocational
training and placement services under the
direction of a national authority;

Indicate in its annual Ieports on the
application of the Convention the action
taken in pursuance of the policy and the
results secured by such action.

Any measures aftecting an individual who S
justifiably suspected of, or engaged in,
activities prejudicial to the security of the
State  shall not bhe deemed to be
discrimination, provided that the individua]
concerned shall have the right to appeal to a
competent body established in accordance
with national practice.

Special measures of protection or assistance
provided for in other Conventions or
Recommendations adopted by  the
Intemational Labour Conference shall not be
deemed to be discrimination.
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Any Member may, after consultation with
representative  employers' and workers'
organisations, determine that other special
measures designed to meet the particular
requirements of persons who, for reasons
such as sex, age, disablement, family
responsibilities or social or cultural status,
are generally recognized to require special
protection or assistance, shalf not be deemed
10 be discrimination.



Chapter Fourteen

BEYOND CHAINS

Although the world is no longer blighted by the
forms of slavery which were practiced openly in many
countries dunng the mineteenth and even early twentieth
century, slavery nevertheless continues 1o be reported in 3
wide range of forms. However, nationai taws. ban slavery
and the prohibition is enshrined in international treaties,
notably the 1948 Universal Declaration of Human Rights.
Article 4 of which guarantees that * No one shall be heid in
slavery or servitude: slavery and the slave trade shal] be
prohibited in all their forms.”* Yet stavery still occurs and
humiliation assoviated with slavery has not disappeared.
Contemporary slaves still work in the rural fields as well as
int the urban industries.

The debates, which preceded the adoption of the
two marn international conventions against slavery, the first
in 1926 and the second in 1956, provide ample information
about the existing forms of servitude, which the
international community wished to prohibit, Many statcs
tend to assume now that there is ng need for antislavery
faws, hr'bractice, there is a pressing need for Jaws and
action to ensure that new forms of expleitation and
oppression do not take the form of slavery.

1. Definition
A question arises, what is stavery? When i adopted
an internationa) treaty prohibiting slavery almost 60 vears
ago, the League of Nations, gave the following definition
of slavery: *Slavery is the status or condition of a person
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over whom any or all of the powers attaching to the right of
ownership are exercised.’

This defimtion of slavery makes clear that the
international community was also determined to abolish a
wide range of other practices which involved partial
‘powers’ of ownership and were considered to be
‘analogous to slavery’ even though they had not previously
been defined as slavery. These included debt bondage, false
adoption,” servitude imposed by serfdom or caste, and
domestic slavery. Some of these were the subject of
expiicit prohibition by the United Nation 1955
Supplementary Convention on the Abolition of Slavery, the
Siave Trade, and Institutions and Practices Similar to
Slavery.

The four ‘institutions and practices similar to
stavery’ which were banned by the 1956 Supplementary
Convention, which still persists and affect millions of
victims, are: debt bondage, serfdom, servile marriage, and
child labour. Finally, three other forms of servitude are
described which exhibit many of the characteristics of
~stavery: servile domestic work, forced lsbour and servitude
for ritual or religious purposes. Goveraments are under an
obligation to take urgent remedial action to prevent these if
they amount to slavery-like practices, as is often the case.

"2, Traditional ‘Chattel’ Slavery
Countries experiencing resurgence in slavery are
mostly those affected by armed conflict somewhere in their
territory. In the areas of conflict, the militias are able to
force people to work for them unpaid® without fear of
retribution. However, there have also been recent reports of

' Article 1(1) of International Siavery Convention, 1926
? of children to work as domestic servarnts
Yo perform forced labour
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Government sotdiers forcing civilians to work as slaves,
outside any legal framework.

There are several countries in which slavery has
been formally abolished relatively recently but due to
ineffective governmental measures, the formers slaves and
their families are still obliged to provide services to a
former owner or owner’s family. Evidently in such cases, 1t
is important that the state concerned should be reporting on
a regular basis to the international community about the
progress made towards the complete cradication of all
stavery-like practices. However, neither the Conventions
require States Parties to report on measures taken against
stavery, nor have they established any form of permanent
treaty-monitoring committees.' As a result, it is only if
governments or non-govemment organizations choose to
present information to the annual meeting of the United
Nations Working Group on Contemporary Forms of
Slavery, which was established in 1974 and which reports
to the. Sub-Commission on Prevention of Discrimination
and Protection of Minorities (and indirectly to the United
Nations Commission on Human rights), that the
infernational  community becomes aware of persisting

patterns of slavery or slavery-like practices.

3. Bonded Labour
The Chief Justice of a country in which debt
bhondage, also known as ‘honded labour® stitl occurs, has
graphically depicted it in the following terms: ‘Bonded
iabourers’ are non-beings, exiles of Civilization, living a
life worse than that of animals, for the animals are at least
free to roam about as they hke. . this system, under which

"in contrast to recently adopted UN Human Rights [nstruments
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one person can be bonded to provide fabour for another for
years and years until an alleged debt is supposed to be
wiped out, which never seems 10 happen during the lifetime
of the bonded labourer, is totally incompatible with the new
egalitarian socio-economic order which we have promised
to build..”

The Article 1 of 1956 Supplementary Convention
does not prohibit people from taking loans in money or n
kind and then repaying their debt by working for the person
who has given the loan. However, it does forbid any cases
of ‘debt bondage’ in which the precise terms of the
repayment have not been specified 'or in which work done
by the debtor is not rewarded at least at the same rate paid
for other simiar work.

In cases of chronic bondage, debts are inherited
from one generation to the next, maintaimng members of a
family in permanent bondage in return for an old loan, the
details of which have long been forgotten. In some cascs,
employers who are owed money ‘sel}” the debt to a new
emplover; the difference between such transactions and the
slave trade is one of semantics rather than substance.

Nowadays there are also many cases of shorter-term
bondage. For example migrant workers who agree to travel
to another province or country in order to work, may then
discaver that they are obliged to work unpaid because their
wages must be used to repay the costs of their travel,
accommodation and meals. Loans are accepted by people
who work not only on farms but in a wide variety of low
status manual jobs, for example in stone quarries, al brick
or charcoal kilns, at looms making carpets or cioth,
preparing fish or other sea-food for freezing, and making a
variety of articles out of glass.

" so the person making joan can potentialty add unspecified interest of
other costs to the loan
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in many cases, entire families have to work 'to pay
off debt. In other cases, parents ‘pawn’ their own children,
sometimes from the age of as little as four or five in return
for loans which they never repay; the child consequently
remains a bonded labourer for the rest of his or her
childhood.

4. Serfdom
Article | of the Supplementary Convention also
prohibits

(b) Serfdom That is to say the condition or status of a
tenant who is by law, custom or agreement bound to live
and labour on land belonging to another person and to
render some determinate service to such other person,
whether Tor reward or not, and is not free to change his
status.

It 1s not just debts which tie farmers to a landiord.
In many countries, individuals, families or entire soCial
groups have traditionally been obliged to work for others
- for little or no reward. Although this status usually has no
basis in law, the practices nevertheless persist and are
frequently enforced with violence at local level. For
example, many agricultural workers are not able to get
access to work or to land on which to produce food for
their families unless they agree to work on a permanent
basis for richer landiords, either on their farms or in the
homes. They have to accept a form of serf or servile status.

Elsewhere, the same sort of servile status, although
formally abolished in law, reccives legitimacy through
local religious beliefs. This is particularly the case in
countries with caste systems where at village level

’ for exampte in stone quarries or at brick kilas
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particular families are obliged both by tradition and
sometimes by violent coercion to work unpaid as sweepers,
cleaners or in various forms of agricultural work. In
extreme cases, the sérvices which workers must provide
include domestic works both during the day and at night,
and on some occasions the sexual services of women

workers or the wives of male workers.

The Governments of courtiers in which such
practices persist are obliged by the Supplementary
Convention to take action to end them, not just in faw (for
example, hy declaring caste or serf status to be abolished),
but also ins practice.

5. Servile Marriage
Suppiementary Convention prohibits:
Any institution or practice whereby,

(i) A woman, without the right to refuse, is
promised or given in marriage on payment
of a consideration in money to her parents,
guardian, family or any other person or
group, or

(i)  The husband of a women, his family, or his
clan, has the right to transfer her to another
person for value received or otherwise; Or

(iity A woman on the death of her husband is
liable to be inherited by another person ..."."

This prohibition affects a wide range of practices,

which continue to be reported in the 1990s. Taken together
with other international agreements, this Convention
imposes significant obligations on govemments to make
changes to both the law and practices in their countries 10t

' Article 1
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only those directly conceming marriage, but also others
wiich have an indirect effect.

A typical case in which this Article of the
Supplementary Convention is violated occurs when a 12
years old girl is told that her family has arranged her
marriage to a 60-years man. Ostensibly, she has right to
refuse, but in practice she has no opportunity to exercise
that right and is unaware that she can do so. The marriage
is considered to constitute © servile marriage’ and to be a
form of slavery if a payment of any kind is made for the
girl that exceeds the amount of gifts or money customaril y
exchanged at the time of marriage in the country or culture
concerned,

In many cultures, it is traditional for money or
goods to exchange hands at the time of marriage. In some
cases, it 1s the husband or his family that pays bride-wealth
to the bride’s family. This practice can evidently
detenorate into a form of ‘purchase’ for the bride and her
services, and as such is prohibited by the Supplementary
Convention. In other cultures, it is the bride's family which
must provide money or goods to the husband or his family
and their failure to provide large enough amounts
sometimes provekes acts of violence against the newly-
married wife.

n order to reduce the opportunities for servile
marriage of this sort to occur, the Article 2 of the
Supplementary Convention also imposes an obligation on
States Parties to take other positive action: ‘with 2 view to
bringing to an end the institutions and practices mentioned
in Article {.(¢c) of this Convention, the State Parties
undertake to  prescribe, where appropriate, suitable
minmum  ages of marriage, to encourage the use of
facilities whereby the consent of both parties to marriage
may be freely expressed in the presence of a competent
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civil or religious authority and to encourage the registration
of marriage may be freely expressed in the presence of a
- competent civil or religious authority and to encourage the
registration of marriages’. '

In practice, may statds, which have acceded to the
Supplementary Convention, have not yet implemented ,
Article 2. Subsequent international instruments have
reinforced the obligation that states should make the
registration of marriage compulsory. For example, the
Convention on the Elimination of All forms of
Discrimination Against Women, adopted by the UN
General Assembly in 1979, stipulates that: ‘The betrothal
and the marriage of a child shall have no legal eflect, and
alt necessary action, including legisiation, shall be taken to
specify a minimum age for matrage and to make the
registration of marmiages In an official  regstry
compuisory”, *

The final part of Article 1 of the suppiementary
Convention dealing with servile marriage becomes relevant
when, just as few years after her marriage, the same young
girl’s older husband dies. In numerous countries, the young
widow is ‘inherited’ by a male member of her husband’s
family, often a surviving brother. This practice is known as
the ‘levirate’ She is remarried whether or not she desires
the new marriage and whether or not her new husband
already has an existing wife. This torm of inheritance is
sometimes justified by those who practice it on the grounds
that it ensures the widow is looked after and does not
become destitute. However, she would only fall mto
destitution if she is already the victim of a servile marmage
in which she is denied the right to property of her own or
the opportunity to develop her own sources of livelihood.

" Article 2 of the Supplementary Convention
* Article 16(2) of CEDAW
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The practice of ‘the levirate™ is clearly condemned
by the Supplementary Convention and the governments of
states, which have ratified the Convention, arc under an
cbligation to eliminate it. The Supplementary Convention
is also quite categorical in banning any sale or transfer of a
married woman by her husband or his family to a new
husband in exchange for money or other goods.'

6. Child Labour

The supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery prohibits: ‘any institution or practice
whereby a child or young person under the age of 18 years,
is delivered by either or both of his natural parents or by his
guardian o another person, whether for reward or not, with
a view to the exploitation of the child or young person or of
his fabour".

This 1s not a prohibition of all child labour for the
emphasis is on preventing parents from passing their child
on to another person {whether or not any money is
exchanged) who effectively gains control of the child and
the child’s labour. The prohibition in the Supplementary
Convention was designed among other things to prevent
children from being exploited as domestic workers, either
through the practice of ‘sham adoption” {i.e. being
nominally welcomed into a new household as a member of
the family, when the ‘real motive is to require the new
member to work as an unpaid domestic servant}.

Children’s labour is also exploited in other ways
that contravene the Supplementary Convention, as well as

' Article 1€ of the Suppiementary Convention on the Abolition of
Slavery
? Asticle 1{d} of the Suppiementary Convention
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other international human rights standards such as the
United Nation's Convention on the Rights of the Child
(1989). This Convention 'contains clear principles to
protect children from the exploitation of their labour. While
children may work, the Convention stipulates that their jobs
should not be *hazardous’ and should not ‘interfere with
[their] education’ or * harmful to the child’s health or
physical, mental, spiritual, moral or social development.’
The priority due to primary education means that children
below the age of 12 should not have jobs. Child labourers
are routinely prevented from attending. school, despite
being of primary school age, and, in the case of child
domestic workers, although there may be other children
attending school in the household where they work.

In all cases, child labourers are dangerously
vulnerable to physical abuse,” excessively long hours or
being made to work in dangerous or cramped conditions.
Girl domestic workers, in particular, are vulnerable to
sexual abuse. Although many countrics have laws
regulating the hours or conditions for child labourers,
employers often avoid visits by labour inspectots by
claiming that children are working in ‘cottage industries’ or
“family units’.

Debt hondage, described above, affects many
children as well as adults. Parents ‘pawn’ their own
children, sometimes from the age of as little as four or five
years, in return for loan, which they never repay. Often
they are pawned to employers who stress the need for what
they call the ‘nimble fingers’ of children to undertake
particular forms of work, when in fact they are secking a
docile labour which can be coerced into obeying orders and
is unable to defend itself or organize any collective action

! Articie 12 of the Convention on the Rights of the Child
? both beatings and sexual abuse
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it its own defense. For example, a 10-year-old boy werks
14 hours a day at a loom. At night he sleeps under the loom
as his parents live hundreds of kilometers away. They sent
him away to work in exchange for a loan, which will in
theory be repatd out of his wages. He is no longer chained
to the loom, as he was when, at the age of eight, he first
started work and tried to escape.

7. Slavery like practices

1) Migrant Labour

Throughout the world domestic workers are
generally afforded inadequate protection by the law as far
as minimum wages or conditions are concerned, and some
categorics of domestic’ workers are subjected to slavery,
particularly chiidren and immigrants who work and Hve in
the same house as their employer and are paid little or
nothing for their work. Both are particularly vulnerable,
being cut off both from their own families and from local
society and the possible protection which social contacts or
local instituttons might provide. Case of enslaved domestic
workers continues to be reported in developed countries —
where servants are brought in from other countries, either
legally or illegally, and then treated like slaves.

[n many cases, domestic workers receive low wages
or no wages at all, on the grounds that they receive food
and lodging, but there is no attempt to ensure that this
payment ‘in kind’ is worth as much as the monetary wages
which workers would be paid for similar long hours in any
other comparable sector. Their livings condition, as well as
conditions of work, are often extremely harsh, but are
virtually never inspected by any independent authority.

Before both the Conventions against slavery were
adopted, there were discussions aboui whether the
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definition of slavery should explicitly prohibit domestic
slavery or define the circumstances in which domestic
work amounted to slavery. The conclusion, however, was
that the general definition of slavery adopted in the 1926
Slavery Convention {‘any of all of the powers attachmg to
the right of ownership’) covered domestic workers along
with ail others.

3) Forced Labour

‘Forced labour’ is not an alternative term for
slavery, although confusion is sometimes created by
implying that slavery 1s simply a category of forced labous,
International standards adopted soon after the 1926 Slavery
Convention prohibited the use of forced labour other than
by the state, but recognized that the state was entitled to
oblige people to undertake work of certain types and in
some particular circumstances. Although the circumsiances
in which individual citizens can be obliged to perform
forced labour are now clearly circumscribed, international
standards recognize that states Mmay make convicted
prisoners perform forced labour and also allow states to
require some or ail of their citizens to perform compulsory
military service.

In reality, political authorities, both government
forces and other political movements, which exercise
powers of coercion, are able to force individuals to work

Aithout payment. otften 1n harsh or dangerous condition.
Such cases have been reported recently mainly in countries
affected by war or civil conflict, where forced labour i8
reported both 1n areas of fighting and elsewhere, with the
typical image of a column of civilian porters carrving
heavy loads of miittary equipment towards the battle-front,
surrounded by armed men in ursi form who threaten to shoot
anyone who drops their load. Those enslaved 1n this way
are often the weak of defenseless—refugees, members of
ethnic groups and in the WOTsl Cases, thev have been used
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as "human mine detectors’ or arbitrarily killed by soldiers,
after working for them,

international Standards very strctly limit the use of
Forced Labour and lurge its total elimination. The Forced
Labour Convention 1930 {NO. 29} was adopted on 28 June
1930 and entered into force by I May 1932, The
Convention defines the term ‘forced or compulsory tabour’
as “all work or service, which is exacted from any person
under the menace of any penalty and for which the said
person has not offered himself voluniariiy,’ Nevertheless,
the term “forced or compulsery labour’ shall not include- |

a. Any work or service exacted in  virtue of

compulsery military service laws for work of a
purely military character;

b. Any work or service which forms part of the normal
civie obligations of the citizens of a fully self
governing country;

€ Any work or service exacted from any persen as a
consequence of a conviction in a court of law,
provided that the said work or service s carried out
under thie supervision and contral of 3 public
authority and that the said person 1s not hired to or
placed at the disposal of private individuals,
companies or associations;

4. Any work or service exacted i cases of emergency,
that 1s to say, in the event of war or of a calamity or
threatened calamity, such ag fire, flood, famine,
varthquake, violent eptdemic or epizootic disease,
invasion by animals, insect or vegetable pests, and
i general any circumstances that would endanger
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the existence or the well-being of the whole or part
of the population;

e. Minor communal services of a kind, which, being
performed by the members of the community in the
direct interest of the said community can, therefore,
be considered as normal civic obligations
incumbent upon the members of the commun ty'

The Convention obligates the States Parties to suppress the
use of forced or compulsory labour in all its forms within
the shortest possihlez period. However, with a view to this
complete suppression, recourse 10 force or compulsory
igbour may be had, during the transitional period, tor public
purposes only and as an cxeeptional measure, subject to
certain  conditions and guarantees. Furthermore, the
competent authority shall not impose or permit the
imposition of forced or compulsory labour for the benefit
of private individuals, companies or associations .

Most recently, the same ban on forced or compulsory
tabour has also been reiterated in the UN 1966 Internatonal
Covenant on Civil and Political Rightg’g\

3} Slavery for Ritual or Religious Purposes
The fundamental right to fieedom of rehigious
belief, guaraniced by Article 18 ¢f the Universal
Declaration of Human Rights, makes it sensitive 10 criticize
any practices prescribed by religion or carried oul 1n 2
religious comtext as violation ot human nghts, However,
just as ritual killings have invariahly been the subject of

' Article 2)
' (Article 3)
* {Article 4)
! (Asticle 8)
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prohibition, so certain forms of servitude occur in a
religious context, which constitute forms of slavery.

Some such cases also occur as a from of sacrifice:
in an effort to atone for an act interpreted as a sin or
offence against holy law, families offer one of their
members to work unpaid for a religious institution. In
several parts of the world, for example, girls or women are
obliged to live and work in religious institutions and to
provide sexual services to priests other on the pretext that
such women are ‘married’ to a deity. In many cases, they
perform other unpaid services, they are not free to change
their place of residence or work, and often remain in
servitude for many years and retain a distinet status for the
rest of their lives.

In other cases, the students or followers of a
religious teacher or leader work effectively in servitude,
either forwarding all their carnings to their master, or
working unpaid for long periods in return for religious
instruction in an exploitative situation,

4) Vulnerable Groups
The following are groups which are particularly
vulnerable and whose conditions of employment, therefore,
- require especial monitoring by the authorities of states,
which are committed to preventing slavery:

a. Women
Women are  wvulnerable both because male
employers can use physical force against them and because
of the additional possibility of sexual abuse, there are cases
where women are ¢learly forced to work as prostitutes,
which evidently violates the Conventions against skavery,
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b. Children
Children have alrcady been mentioned above as a
group, which is especially vuinerable, particutarty when
child labour occurs in conjunction with certain other
practics, such as debt bondage, early marriage and
domestic work. They too are vulnerable to physical abuse
and intimidation and face the threat of sexual abuse,

5) Migrant Workers

These inciude both migrants who cross international
frontiers to work and those who travel considerabie
distances within their own country. In both cases, they are
deprived of the protection of there own families and others
who know them. Those who enter foreign countries
iliegally to work are particularly at risk, because their
itlegal status usually puts them effectively beyond the
protection of the taw. However, people who migrate within
their own countries are also at risk. For example, young
people are told by recrviting agents that they will receive
good pay elsewhere, but then find themseives locked into a
factory and are not paid. A solution taken by some states to
prevent such exploitation, at least at the inter-state level,
has been to replace private recruitment agents by state run
employment agencies,

8. Groups Attributed Low Social Status

In many parts of the world there are sacial groups,
(defined by racial or ethnic origin, religion, class or custe)
which for historical or cultural reasons are regarded by
their fellow citizens as having near penmnanent servile
status. They belong to distinct and poweriess groups, and as
a result can be exploited by others without fear of any
consequences. In numerous cases, such groups arc
subjected to slavery or practices similar to slavery by
owners who are {requently allied with those in power and
thus able to stifle any compiaints or threats of legal action.
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1} Nomadic Groups
The process of economic development has
frequently fed to pastoral and other nomadic groups
moving into permanent settlements and abandoning their
traditional economy. In such situations, where they have
lost their traditional source of food and income, they have
been particularly vulnerable to exploitation of their labour.

2} Indigenous Peoples

Similarly, in many countries indigenous people
have been prevented from maintaining their traditional
economies, either because of government efforts to change
local economy or because of the take-over by others of the
land they use. Again, with no alternative sources of
income, they enter the labour market and frequently
become the victims of slavery-like practices.

In the cases outlined above, governments evidently
have a responsibility under a variety of international human
rights standards to cnsure that particularly vulnerable
groups are not subjected to discrimination, and have a
particular responsibility under the Slavery Conventions to
prevent them from being exploited by any slavery-like
practices.’

' This chapter has been prepared with help of material available at the
official web site of Anu-Slavery International



Chapter Fifteen

RIGHT TQ DEVELOPMENT

1. Context

The list of internationally recognized human rights
is by no means exhaustive. Just as the British sociologst
T.H. Marshall characterized the 18" century as the century
of civil rights, the 19" century as that of political rights and
the 20" century as that of social rights, so too some writers
over the past two decades have been putting forward claims
for some new rights e.g. third generation of solidarty
rights, the right to development etc. '

According w0 Bedjaoui, the right to development 15
a fundamental right, the precondition of liberty, progress,
justice and creativity. It is the alpha and omega of human
rights. In short, it is @ core right from which all other nghts
stem. The international dimension of the nght to
devetopment is the right 1o equitable share in the £Cconomic
and social well being of the world. It is the essential
demand of the four fifth of the world’s population that the
fifth should no longer continue {o build its wealth on their
" poverty.’ :

Ever since the first UN World Conference on
Human Rights at Tehran in 1968, the relationship between
human rights and development has occupied a prominent
place in the international discourse on nights. Since 1977
the debate brings together several important themes ¢.g.

T, Marshall, Citizenship and Social Class 14 (1950)
? The Right to Development in Bedjauoi. (ed.) Internationai 1aw:
Achievements and Prospects, 1177 {1991}, atp. | 182,
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foundations of rights, priority to be accorded to the
different rights, the link between human rights and
democratic governance, the responsibility of intemational
community towards states whose resources are inadequate,
the effec’s of globalization on ecanamy ete.

The concept of the right to development was first
mooted in 1972, The UN Commission on Human Rights
recognized it in 1977, In 1981 the debate was
institutionalized through the establishment of a separate
Waorking Group of Experts on the Right to Development. In
1986, the General Assembly adopted the Declaration on the
Right” t0 Development. This chronology of events is
predated by the emergence of the Third World that led to
the elevation of economic development goals to the top of
international agenda.. The Eastern European countries
provided significant political support for all of these
demands. The North, for its part, was anxious to insist that
the development process and economic rights should be
taken seriously but was not prepared to accepl its
implications on aid and trade. !

2. Legal Basis

It 1s possible to think of different bases of the right
to development as a collective right. The first possibility is
to consider the right to development as the aggregate of
social, economic and cultural rights of all the individuals
constituting a collectivity. Another way is to approach it
either as the economic dimension of (or inherent or built in)
the right of self-determin tion'or at least as a paraliel right
to seif- letermination. Some argue that satisfaction of the

' Alston, Philips, * Revitalizing United Nations Work on Human
Reghts and Development’, 18 Melb. U. L. Rev. 216 (19¢1) a 218
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coliective right 15 a necessary condition, a condition
precedent, for the materialization of the individual rights.
Hence without self-determination and right to development,
civil, political, soctal and economic rights of the people can
not be realized.

Bedjaoul considers it as a corollary of the right 0
life, the “primary’ and “first’ right that is independent both
of international law and the municipal laws of states. Some
lawyers consider the right to development to be a legal
concept and principle enshrined in the UN Charter and
finds its basis both in the preamble, in Articie 1, paragraph
3. and, above all, in Article 5% Others argue that this right
s founded on international solidarity based on international
interdependence, the universal duty of every state to
develop the world econony and the preservation of the
human species. 2

3. Content

(1) The right has several aspects, the most important and
comprehensive of which is tiie right of cach person { or
people) to choose freely its economic and social
systems without outside interference or constraint of
any kind and to determine, with equal freedom, 1ts own
model of development.

(2) When the national control over economic planning 1s
non-existent as it has been expropriated by foreign
power, it is impossible to speak of soveretgn equahty of
states or of state sovereignty without lapsing into
fiction. There is thus a necessary relationship between
quthentic sovereignty and the right to development.

' George Abi-Saab, The Legal Formulation of a Right to Development,
in Academy of luternationai Law, The Right to Development at
International Level 159 (1980), at 163

I Bedjauos, op. cited. At 1182
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(3) The right to development dictates that the people
should in no case be deprived of its own means of
subsistence.

(4) The right to development can be stated as ¢ t0 each his
due’. It means that the state seeking its own
developmient is entitled to demand that all other states,
the 1hiternational commumty and international economic
agents collectively do not take away from it what
belongs to it and do not deprive it of what is or “must
be’ its due in intermational trade. The states may claim a
‘fair price’ of its raw materials and for whatcver it
offers in its trade with the more developed countrices,
The claim of such a state is like this: ‘before giving me
charity or offering me vour aid, give me my due.
Perhaps 1 shall then have no need of your aid. Your
charity is my own property that vou are handing back to
me 1n this way and, what is rmore, tot al] of it.’

(3} The right to development iricludes “to each according to
his needs.” The relationship bBetween the donor and the
recipient states shouid be seen in terms of responsibiiity
and reciprocal rights over goods that are considered
belonging to all. There is no place in such analysis for
‘charity’ or the ‘act of mercy.” The concept of charity
gives place to that of need and justice,

(6) “To each according to his needs’ means that the “fair
price’ can not be tied to market mechanism, which can
not achieve an equitable relationship between the
producer and the consumer. The fajr price should be
calculated according to  the general principle of
responsibility towards the most needy countries. What
belongs to the international community and is ‘the
commen heritage of mankind® should be shared among
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all states in accordance with the maxim ' to e¢ach
according to his needs’.

4. 'The Declaration

The General Assembly of the United Nations
passed a Resolution 2 on the Right to Development. This
was a great breakthrough in popularizing the concept af
right to development. While adopting the Resolutien, the
General Assembly bore in mind the purposes and principles
of the Charter of the United Nations relating to the
achievermnent of international cooperation 10 selving
international problems of an economic, social, cultural or
humanitarian  nature.  The  General Assembly  also
recognized that development is a comprehensive economic,
social and political process which aims at the constant
improvement of the well being of nations and individuals
onn the basis of their meaningful parficipation  in
development and in the fair distribution of benefits. It
would be pertinent to summarize some of the Articles of
the Declaration. It encompasses all the points discussed
above,

The right to development is an inalienable human
right by virtue of which every person and all people are
entitied to participate in, contribute to, and enioy economic,
social, cultural and political development in which all
human rights and fundamental freedoms can be fully
cealized. The right to development also implies the full
realization of the right of people to seif-determination
which includes the exercise of their inalienable right to full
sovereignty over their entire natural wealth and resources. g

' do
? Resolution No. 41/128 of 1986
' Anicle 1 of the Declaration



268 Right to Dewloproy

The human person is central subject of development
and should be the active participant and beneficiary of the
right to development. Al human beings have g
responsibility for development, which alone can ensure the
free and commplete fulfiliment of the human beings and they
should therefore promote and protect an appropriate
political, social and economic order for development. And
the states have right and duty to formulate appropriate
national development policies that aim at the constant
improvement of the wel] being of the entire popuiation. !

The states have the primary responsibility for the
creation of national and intemational conditions favourable
to the realization ot the right to develepment. *

States have the duty to take steps to formulate
intemational  development policies with a view to
facilitating the full realization of the right to development,
Effective international cooperation and action is required o
provide the developing countries meanc and facilities to
foster their comprehensive development. *

Alt human rights are indivisible and interdependent.
All states should cooperate with a view to promoting
umversal respect for and observance of aij human rights
and should also take steps to climinate obstacles to
development resulting from failure to civil, political,
economic, social and cujtural rights, *

The states should undertake all necessary measures
for the realization of the right to development and shail
cnsure equality of opportunity for afl in their access o
basic resources, education, health services, food, housing,

' Article 2 of the Declaration
: Article 3 of the deciaration

: Article 4 of the Declaration
¥ Article 6 of the Declaration
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employment and fair distribution in ncome. Women
should also have an active role in the development process,
Appropriate reforms should also be carried out with a view
to cradicating ait social injustices. |

All the aspects of the right to development, set forth
here are indivisible and interdependent and each of them
should be considered in the context of the whole. *

5. Needs v Rights

Do the economic needs and political rights
represent a basic contradiction? This is altogether a wrong
way to understand the forces of economic needs and the
salience of political rights. The real 1ssues involve taking
note of extensive interconnection between the enjoyment of
political rights and the appreciation of economic needs. The
connection between rights and needs are not merely
instrumental, they are also constitutive, The proper
conceptualization of economic needs depends on open
public debates and these public debates require political
rights.

According to Amartya Sen the general theory of
negative relationship  between political liberty apd
economic prosperity had been articulated by Lee Kuan
Yew. the former Prime Minister of Singapore. Ut is true that
some auihoritarian states, such as Singapore, South Korea
and China, have has faster rates of economic growth than
some less authoritarian statgs as India, Costa Rica and
lamaica. But the overall piciure is much more complex
than such isolated observations might suggest. Systematic
studies give little support to the view of a general conflict
between civil rights and economic performance. in" fact
some reputable scholars have offered substantial evidence

' Article 8 of the Declaration
? article 9 of the Declaration
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to suggest that political and civil rights have a positive
HTIPACt on economic progress.

The processes that led to the economic success of,
say, South Korea are now reasonably well understood; a
variety of factors played a part, including the usc of
international markets, an openness o competition, a high
level of literacy, suceessful land reforms and the provision
of incentives to encourage growth and exports. There is
nothing to indicate that these economic and social policies
were inconsistent with greater democracy. Thus, some
allegedly negative effects of these rights on economic
performance do not refute the fundamental importance of
palitical nghts.

Consider the matter of famine. The avoidance of
such economic disaster as famine is made much easier by
the exercise of various political nghts, Famines kil
millions of people in different countries bu they do not kil
rufers. If there are no political rights (clections, free press)
the rulers do not have to suffer the political consequences
of their failures t prevent famine. indeed, 2 free press and
active political opposition constitute the best ‘early warning
system’ that a country threatened by famine can possess. !

6. Obligation to Assist

The Proponents of the right to development want to
establish an obligation on the part of the weaithier
countries to provide financial and other types of assistance
to poorer countries. The issue has also been prominent in
relation to the obligations contained in International
Covenant on Economic, Social and Cuitural Rights

: Amartya Sen, Freedoms and Needs, The New Republic 31 { Jan. 10
and 17, 1694), a1 32
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(ICESCR). The Covenant contains three provisions that
could be interpreted as giving rise to an obligation on the
part of the richer states to provide assistance 1o poorer
states,
{. The first is the phrase -* individually and through
intemational assistance and cooperation. especially
economic and technical”’
The sccond is in the provision in Article 11(1)
according to which state parties agrec to ‘take
appropriate steps to ensure the realization of this right
{to an adequate standard of hiving}, recognized to this
effect the essential importance of intemational
cooperation based on free consent.”
1 In Article 11(2) state parties agree 1o take, ‘individually
and through international cooperation’  relevant
measures concerning the right to be free from hunger.

E\.}

Different and dramaticalty diverge interpretations of the
provisions have been put forward. However, on the basis of
the preparatory work it is difficult to sustain the argument
that these are legally binding obligations. it would also be
unjustified to suggest that these commuiiments arc
meaningless.

Consider the following interesting comments of
Mohammed Bedjaoui, President of International Court of
justice: we are advocating that ‘the world’s food stocks’
essential to life, that is to say principally grain stocks, be
declared to be © the common heritage of mankind’ sa as to
puarantee every people the vital mipimum of a bowl of rice
or 3 loaf of bread in order to eradicate the hunger which
kills fifty million human beings @ year. We are not

' Article 2(1} of ICESCR
2 Alston and Quinn, The Nature of the Obligations under the ICESCR,
9 Hum Rts. Q. 156 (1987) at 186
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suggesting this out of moral idealism but out of a concem
to avoid a dangerous impasse in international relations.

Why, for exampie, should not the twentieth century be
equai to the spirituality of the seventh century when the
Quran announced to all mankind that ‘ali wealth, ali things
belong to Ailah’ and thus to humanity, and that
consequently *Zakat’, the act of charity, should be seen as a
‘compulsery institutionalized act, a manifestation of human
solidarity, making it every man’s duty to give away ong
tenth of his wealth each year,

Is the twentieth century incapable of matching the
principles of solidarity stated by the lawyer Vartel in 1758
when he affirmed that each nation must contribute, by
EVEry means in its power, to the happiness and perfection
of others. !

7. Faoreign Aid

Normally forcign aid serves no developmental puIpose
but is used instead to promote the exports of the donor
country; to encourage the use of importéd capital-intensive
methods of production or to strengthen the police or the
armed forees of the recipient country. Nevertheless, there is
evidence that when the donor and the recipient  act
responsibly, foreign aid can indeed be of benefit. Griffin
and Khan have suggested the following measures for
rationalization of the aid systen,

I. The aid should be de-politicised by bringing it under
the control of a supranational Authority operating under
clearly defined and agreed principles,

2. Most foreign aid, if not the all, be channeled through
this Authority while individual countries will be free to

' Bedjaoui , op. cited. At 1196
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supptement  multilateral assistance  with  bilateral

programs 1f they wish s0. -

1 All multilateral aid should be allocated to countries
representing the poorest 60% of the world’s population
e.g. only countries with a per capita income ‘of about
$700 or less would be eligible for aid,

4. The criteria for delennining the amount of aid
allocated to such eligible countres shouid reflect:

(1) the severity of poverty as measured by the
shortfall of real per capita income from the
agreed threshold

(i) the degree of commitment to human
development a8 demonstrated by recent
successes and current programmes, and

(iii)  the size of populauon.

5. the desired total amount of foreign aid must be set as an
agreed proportion of the combined GNP of alt potential
recipients.

6 The burden of financing this total aid should be
distributed among the donor countries progressively so
that a richer country contributes a higher proporttion of
its per capita income than a less rich country. This
would make the total volume of aid predictable and the
distribution of its burden among the donors eguitable.

8. International assistance

Article 22 of the Covenant o1l Economic, Social and
Cultural Rights establishes 2 mechanism by which the
Economic and Social Council may bring to the attention of
relevant United Nation’s bodics any matter arising out of
reports submitted under the covenant. The Committee on
Economic, Seciat and Cultural Rights advises and assists

| Keith Griffin and A. R. khan, Globatization and Developing World,
1592, at 90,
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the Council in this regard, Recommendations can be made

" any .organ of the UN. their subsidiary organs or

specialized agencies invoived in any aspect of international

development cooperation. The Committee in its Report of

1990 has made the following comments:

(1) UN agencies should do their unmost to ensure that their
activities are fully consistent with the enjoyment of
civil and political rights. They should avoid projects
that involve violations of human rights and they should
chcourage projects, which enhance eimpoyment of the
full range of human rights.

{2} The UN agencies should recognize the intimate
relationship, which should be established hetween
development activities and efforts t¢ promote respect
for human rights.

(3) As per proposal made by the General Assembly in
[979, a "Human Right Impaci” statement be reguired to
be prepared about gl major development cooperation

aclivites,
(4) Every effort should be made, at each phase of a
development  project (identification,  design.

implementation, and evaluation} to ensure that the
rights ~omtained in the Covenant are duly taken into
account.

(3) Adjustments for debt burden must t3ke care of the most
basic rights. Such an approach is called ‘adjustment
with a human face’ or as promoting “the human
dimension of devefopment”,

—_

" UNDoc. E, /19%0/23, Anney. 11
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9. Glaobalization

The thrust for globalization came largely from the
West and served o increase it economic influence and
hegemony over the rest of the world. its hink to the human
rights was sought to be established through claims of
increased choices for investors, consumers, workers, and
restrictions on state power and the emergence and
strengthening  of civil society. 50 democracy and
marketisation of economies, the promaotion of human rights
and the emergence of civil society are declared to be ali of
a piece.

This approach of the West brought to the force the
responsibility of the international community for the
protection of human rights everywhere, and thercby
highlighted the ways in which UN Charter and the human
rights Conventions have qualified. national sovereignty.
Human Rights, therefore, are increasingly mediated
through human right debates and practice.  Aud
conditionatitics based on hwman rights, unthinkable a
decade ago, have become common place. However, not at
governments are sympathetic 10 internationalization of
human rights, although many of them are unable to carry
their opposition to. it te infernational forums because of
their fragile political and ecconomic systems and the
dependence on external 4onors.



Chapter Sixteen

NGOs AS AGENTS OF HUMAN RIGHTS

There are thousands of non-governmental
organizations that are working worldwide for the
promotion of human rights, Majority of Organizations
work locally i.e. within the Jurisdiction of a certain state
whereas some NGOs work internationally. In this Chapter
we will briefly discuss about some of International Non-
governmental organizations that can be considered leaders
in this field

1. The International Committee of the Red Cross

It is a predominantly Swiss Organization with close
finks to the Swiss Government [t 15 considered an
tmpartial, neutral and independent organization whose
exclusively humanitarian mission is to protect the lives and
dignity of victims of war and internal violence and to
provide them with assistance. [t directs and coordinates the
tnternational relief activities conducted by the Movement in
situations of conflict, It also endeavours to prevent human
sutferings by promoting and strengthening humanitarian
law and universal humanitarian principles. Established in
1863, the ICRC is at the orgin of the International Red
Cross and Red Crescent Movement.

The International Red Cross and Red Crescent
Movement is made up of the National Societies. Although
cach of the Movement’s components engages in different

" In the Muslim countries. the Red Cross societies are called Red
Crescent societies,



Flionan Rugts 277

activities, they are all united by the same Fundamental
Principles: humanity, impartiality, neutrality,
independence, voluntary service, unity and universality.

As its founding institution, the ICRC has certain
statutory responsibilities towards the Movement. In
particular, it is responsible for ensuring respect for and
promoting knowledge of the Fundamental Principies,
recognizing new National Red Cross or Red Crescent
Societies, which meet the current conditions for
recognition, and discharging the mandates, entrusted to it
by the Intemational Conference of the Red Cross and Red
Crescent. The ICRC takes an active part in the Movement’s
statutory meetings, which it often organizes jointly with the
Federation.

In accomplishing these tasks the ICRC maintains
close relations with the National Societies, cooperating
with them in areas of mutual interest such as preparedness
for situations of armed conflict, development and
ratification of and respect for the Geneva Conventions, and
dissemination of humanitarian law and the Fundamental
Principles. It also acts as Jead agency for international reliet
operations conducted by the Red Cross and Red Crescent in
dituations of intemational and non-international armed
conflict, intemnal strife and their direct results, as well as o
situations of armed conilict concomitant with natural or
technologieal disasiers.

Finally, while fully respecting the Pederation’s
competence in the matter, the [TRC cooperates actively m
the development of National Red Cross and Red Crescen
Societies. it particular through techmical and  lega

T

assistance. by supporting  the  Nalional  Socwenes’

1
i
i
I
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dissemination programmes and by contributing to the
training of their staff in areas that fall within its mandate. !

2. The International Commission of Jurists

The International Commission of Jurists (ICT) is an
international non-governmental organization devoted to the
promotion of the understanding and observance of the rule
of law as well as the promotion and legal protection of
human rights throughout the world.

A special focus of the ICJ is the interdependence
and interrelation of economic, social, cultural, eivil and
political rights under the Rule of Law, without which there
can be no meaningful development,

Based in Geneva, the 1CJ has consultative status
with the United Nations Economic and Social Council,
UNESCO, the Organization of African Unity and the
Councii of Lurope.

Commisston membership is limited to 45 eminent
jurtsts who are representative of the different legal systems
of the world to assist in carrying out it work; the
International Secretariat of the 1C] benefits from a network
of independent national sections and affiliated legal
organizations i Africa, Asia, Australis, Eastern and
Western Europe, ithe Middle Fast, as well as Latin and
North America and the Caribbean.

The Cemmission was founded 1 1952 in Beddin, It
created Centre for the Independence of the Judiciary and
the Legal Professien to protect the human rights of pErsons
working in legal professions.

The ICJ was awarded the first Furopean Human
Rights Prize by the Council of Europe in 1980, the Wateler
Peace Prize in 1984, the Erasmus Prize in 1989 and the

' This portion of the chapter 1s prepared by the material available on
the officral web site of the Intemational Committee of the Red Cross.
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United Nations Award for Human Rights in 1993, In order
to promote human rights and the rule of law, the ICJ has a
wide range of activities in Geneva and around the world. '

3. The Lawyers Committee for Human Rights

It is based in New York and draws financial support
from foundations and Law firms. Since 1978, the Lawyers
Committee for Human Rights has worked to protect and
promote fundamental human rights. Its work is impartial,
holding all governments accountable to the standards
affirmed in the International Bill of Human Rights. Its
programs focus on building the legal institutions and
structures that will guarantee human rights in the iong term.
Strengthening independent human rights advocacy at the
local level is a key feature of its waork.

The Committee also seeks to influence the US.
Government to promote the rule of Jaw in both its foreign
and domestic policy, and presses for greater integration of
human rights into the work of the UN and the World Bank.
The Committee works to protect refugees through the
representation of asylum seekers and by challenging tegal
restrictions on the rights of refugees in the United States
and around the world.

The Committee is also lobbying for establishing
Iniernational Criminal Court, protecting of asylum seekers
and human rights advocates and advancing legal reforms in
China and Hong Kong, :

4. The Anti-Skavery International
The Anti-Slavery Internatiopal is based in London.
It was originally established as the Anti-Slavery Society.

' Thus porticn of the chapter is prepared with the help of the matenal
available on the official web site of the Iniernational Jurist
Commission.

Y This is based on the material available on the official web site of the
Lawyers Committee for Human Rights,
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Anti-Slavery International is the oldest human rights
organization in the world. It was responsible for the
abolition of slavery within the British Empire in 1833 and
was set up n its present form in 1839 to carry the fight to
other parts of the world.

It gave inspiration to the abolitionist movement in
the United States and Brazil and has contributed to the
formufation of all the relevant international standards on
slavery.

Throughout its history, it “has campaigned
relentlessly and intervened effectively on behalf of
enslaved people. Generally, it is the most marginalized and
dispossessed groups that fall victim to slavery, and the anti-
slavery movement has always been closely allied with the
struggle of indigenous people.

Since its merger with the Ahorigines’s Protection
Soctety in 1909, anti-Slavery International has formally
included the promotion of the rights of indigenous peoples
within its mandate. '

Today the role of this small, agile and dedicated
Organization is more important than ever. Anti-Slavery
International (ASI) promotes the eradication of slavery and
slavery-like practices, and freedom for everyone who is
subjected to them. The abuses which ASI opposes include:
slavery and the buying and selling of people as objects;
wafficking of women and the predicament of migrant
workers who are trapped into servitude: debt bondage and
other traditions which force people into low status work;
forced labour; forced prostitution: abusive forms of child
labour; and early or forced marriage and other forms of
serviie marriage. AST focuses on the rights of people wha
are particularly vuinerable to exploitation of their labour,
notably women, children, migrant workers and indigenous
peoples.
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ASI pursues its ohjectives by:

* Collecting information about these abuses, bringing them
to the attention of the public and promoting pubiic aclion 10
end them;

* [dentifying ways in which these abuses can be brought 10
an end, and influencing policy-makers in governments or
- other institutions at national and international level to take
action accordingly;

* Supporting victims of the abuses which ASI opposes n
their struggle for freedom, in particular by working with

organizations they establish and other organizations
campaigning on their behaif. '

5. Human Rights Watch

It is the largest LIS organization in this field. It
began in 1978 with the founding of its Helsinki division.
Today, it includes fve divisions covering Africa, the
Americas, Asia, the Middle East, as well as the signatories
of the Helsinki Accords. It also ‘aciudes five collaborative
projects on ams iransfer, children’s nghts, {free expression,
prison conditions, and women’s rights. It has its ottice
London, Moscow, Hong Kong, Belgrade, Zaghreb Rio de
Janeiro and Dushanbe.

Human rights Watch 15 dedicated to p otecting the
human rights of people around the world. 1t stands with
victims and activists to prevent discrimination, to uphold
political freedom, 10 protect people from inhumane conduct
in wartime, and to bring offenders to justice. It investigates
and exposes human rights violations and hold abusers
accountable. It challenges povernments and those who hold
power to end abusive practices and respect international

| This is based on the material availatle on the official web site of the
Anti-Slavery Interational.
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buman rights faw. It enlists the public and the internationa]
community to support the cause of human rights for all.
The academic freedom programume aims to monitor,
expose, and mobilize concerted action to chailenge threats
0 academic freedom worldwide, and to foster greater
scholarly and media attention to the critical role played by
institutions of higher education in the promotion of human
rights and the development angd preservation of civil
society. The program brings together the expertise of
Human Rights Watch staff and the committed efforts of the
academic leaders and prominent scholars who form the
Human Rights Watch’s Academic Freedom Committee !
Now even the most abusing governments at least
pay a lip service to human rights but most Multinational
Corporations  still argue thai they do rnot bear any
responsibility for human rights in the places where they
trade and invest. In the last ten years, more and more
corporations have addressed human-rights issues directly.
The footwear and apparel industry was the first to respond,
in part because the marketing for their product depended so
heavily on a corporate image. But the movement now
reaches well beyond shoes and shirts. The 1995 execution
of Ken Saro Wiwa, the Nigetian environmental and
democracy activists, galvanized protests around the role of
Royal Dutch Shell and other oi compantes in the Niger
Delta. Shell has since announced a public human rights
policy. What the policy means in practice, though, has yet
to be seen. But some organizations/companies still lag far
behind, While recognizing that corporations are not rights
agencies, it believes that the corporate sector has a critical

3 omerly known as the Committee for International Academic
Freedom, which was established in 1991,
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role to play in enhancing respect for universally recognized
human rights, A good human rights record 18 good for
business. That is a bottom line we can ali agree on.

As drug trafficking has spread around the world,
national and intemafional counter-narcotics Programmes
have also proliferated. In 1995, Human Rights Watch
began effort to challenge human rights violations caused by
offorts to curtail drug trafficking. HRW presses for the
incorporation of human rights consideration into the drug
policies. in July 1996, the Human Rights Watch report,
“Race and Drug Law Enforcement in the State of Georgia”
was released as the first international human nghts
assessment of any anti-drug policies in the United States.
Data analysis for the ycars 1990 to 1995 revealed that
Black residents were armrested for cocaine-related offenses
at seventeen times the rate of whites. Black arrested for
drug oflenses werc imprisoned at twice the rate of whites,
A black eligible for a life sentence for drug offenses was
five tirmes more likely to receive it than an eligible white.

The defense of the right to free expressions 18 a
major focus of the work of Human Rights Watch. 1t
documents and protests a variety of chalienges to this basic
right, most commonly used against journalists  and
members of the political opposition. Human Rights Watch
also participated with scveral coalitions of on-line rights
groups to protest Internet censorship agreements by the G-8
countrics and the ASEAN nations, and a specific instance
of on-tine censorship in Germany.

Human  Rights  Watch administers  the
Hellman/Hammett grant program for writers who have
been victims of political persecution and are in financial
need. The program gives grants of as much as US$ 10,000
to writers atl over the world. Established in 1989, the grant
program 18 funded by the estates of Lillian Heliman and
Dashiell Hammett, American writers who were victimized
for their potitical beliefs and associations during the U.S,
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anti-Communist “witch humts™ of the carly 1950s. With this
experience in mind, Ms. Hellman lefi the legacy to provide
support for writers who have been persecuted for
expressmg political views. |

Violations of basic human rights are common in
pnsons and the plight of the greatl majority of the world’s
prisoners pass lfargely unnoticed. Many countries deny
hurman rights groups access to their penal facilities. Human
Rights Watch has conducted spectalized prison research
and campaigns for prisoner’s rights since 1987, to focus
international attention on prison conditions worldwide.
Human Rights Watch monitors conditions of detention
around the world, pressuring governments to bring their
(reatment of prisoners into compliance with basic human
rights standards. °

6. Amnesty Internationai

In 1961, London lawyer Peter Benenson read about
a group of students in Portugal who were arrested and
jailed for raising a toast to “freedom™ in g public restaurant,
This incident prompted him to launch a one-year campaign
called “Appeal for Amnesty” in the London Observer, a
local newspaper. “The Forgotten Prisoners”, was published
wortdw.de on 28 May 1961 and brought in more than 1,000
offers of support for the idea of an international campaign
to protect human rights,

Within 12 months the new arganization had sent
delegations to four countries to make representations on
behalf of prisoners, and had taken up 210 cases. Amnesty
International meimbers had organized national bodies in
sEVen countries,

" This is based on the material available on the official web site of
Human Rights Watch,
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Amnesty International has mote than 1,000,000
members’ subscribers and regular donors in more than 160
countries and territories. There are maorc than 5,300 local,
youth & student, and professional Al groups registered at
the International Secretariat. There are nationally organized
sections in 56 countries, 34 of them in Latin Amcerica and
the Caribbean, Africa, Asia and the Middle East and
Central If“,a,lr(:pf:.1

The Organization’s nerve centre is the International
Secretariat in London, with more than 320 permanent posts
and 95 voluntecrs from more than 50 countries. The
Secretary General is Pierre Sane.

A nine-member [nternational Executive Commitice
(1EC) governs amnesty International. 1t comprises cight
volunteer members, clected every two years by an
International Councii COMPIising representatives of the
worldwide movement, and an clected member of the
International Sccretariat.

it is based in London. It has formmal relations with
the United Nations, UNESCQ. The Council of Europe, The
Organization of African Unity and The Organization of
American States. Ammnesty International  has specialist
networks — groups of medical professionals, tawyers and
otliers — who use their specialist gxpertise to campaign for
victims of human rights violations.

Today an gver-growing human rights constituency
is gathering the facts on abuses by govermnments, taking
action to stop them and strengthening the forces necessary
to prevent future violations. Maore than 1,000 domestic and
regional organizations arc working to protect basic human

rights.

I Amnesty Internationat Report 1994, at 352
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The object of Amnesty Intemational is to contribute
lo the observance throughout the world of human 1 ghts as
set out in the Universal Declaration of Human Rights, In
pursuance of this object, and recognizing the obligation on
each person to extend to others rights and freedoms equal
to his or her own, Amnesty International adopts as its
mandate:

* To promote awareness of and adherence to the
Umversal Declaration of Human Rights and other
internationally recognized human rights instruments, the
values enshrined in them, and the indivisibility and
mnterdependence of al] human 1 ghts and freedoms:

* To oppose grave violations of the rights of every
person freely to hold and to express hus or her convictions
and to be free from discrimination by reason of ethnic
origin, sex, colour or language, and of the nght of every
person to physical and mental infegrity, and, in particular.

¥ To oppose by all appropriate means irrespective of

political considerations:

{a) the imprisonment, detention or other physical
restrictions imposed on any person by reason of lLis
or her political, religious or other conscientiously
held beliefs or by reason of his or her ethnic origin,
sex, colour or language, provided that he or she has
not used or advocated violence (hereinafter referred
fo a4 ‘prisoners of conscience’);  Amnesty
International shall work towards the release of and
shail provide assistance to prisoners of conscience;

(b) the detention of any political prisoner without fair
trial within 2 reasonable time or any trial procedures
relating to such prisoners that do not conform to
iternationaily recognized norms:

(¢) the death penalty. and the torture or other cruel,
inhuman or degrading trcatment of punishment of
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prisoners or other detained or restricted persons,
whether or not the persons affected have used or
advocated violence,

The extra-judicial execution of persons whether or
not imprisonced, detained or restricted, and
‘disappearances’, whether or not the persons
affected have used or advocated violence.

[n order to achieve the previously mentioned objects and
mandate, Amnesty International shall:

a)

b)

g)

11)

at all times make clear its impartiality as regards
countries adhering to the different world political
ideologies and groupings,

Promote as appears appropriate the adoption of
constitutions, conventions, treaties and other
fmeasures.

support and publicize the activities of and cooperaie
with international organizations and agencies which
work for the implementation of the aforesaid
provisions,

take all necessary steps o establish an effective
organization of sections, affiliated groups and
individual members;

secure the adoption by groups of members or
supportees of individual prisoners of conscience,
provide financial and other relief to prisoncrs of
conscience and their dependants and to persons who
have lately been prisoners of conscience;

provide legal aid, where necessary and possible, 1o
prisoners of CONSCIence;

investigate and publicize the ‘disappearance’ of
persons where there is reason to believe that they
may be victims of violations of the nghts set out in
Article 1 hereof;

oppose the sending of persons from one country 1o
another where they can reasonably be expected to
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n

become prisoners of conscience or to face torture or
the death penalty;

send investigators, where appropriate, to investigate
allegations that the rights of individuals under the
aforcsaid  provisions have been violated oF
threatened:;

k) make representations to intermational organizations

)

and to governments whenever it appears that an
mdividual 1s a prisoner of conscience or has
otherwise been subjected to disabilities in violation
of the aforesaid provisions:

promote and support the granting of general
amnesties of which the beneficiaries will include
prisoners of conscience;

m)}  Adopt any other appropriate methads for securing

its object and mandate.!

it is due to the concerted efforts of organizations

ke AI that ap increasing body of international human
rights agreements holds governments accountable for their
action:

167 governments are now party to the International
Covenant on Civil and Political Rights (ICCPR) and
160 governments are party to the International
Covenant on Economic, Social and Cultural Rights
(ICESCR)}. These Covenants require countries ratifying
them to recognize or protect a wide range of human
rights;

{14 states are now party 1o the First Optional Protocol
to the International Covenant on Civil and Political
Rights, The protocol establishes procedures allowing

" Amnesty International Report 1994, at 332-3
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hoth individuals and states 10 present complaints of
human rights violations;

75 states arc now party 10 Second Optional 1o the
International Covenant on Civil and Potitical Rights
aiming at the abolition of the death penalty;

153 governments ar¢ now party to the United Nations
Convention against Torture and other Cruel, inhuman
or Degrading Treatment or Punishment.

145 states are paity {0 {he Refugee Convention and the
Refugee Protocol. 3

it — i

" This portion ol the chapier s writien with the help of the mateTial

available on the officiat web site of Amnesty {ntemational and UN,



Chapter Seventeen

THE ISLAMIC PERSPECTIVE ON HUMAN
RIGHTS

I, Introduction

Islam since its very advent has been propagating
human rights. The Charter of Medina, a Social Contract
freely negotiated between various tribes of the Quraish
(Mohbajeroon) ! the Jews, Bani Khazraj Bani Qaous et {
Ansaar} © had contained vartous specific provisions for the
profection of human rights especially of the weak and
vulnerable. The Last Sermon® of the Prophet Muhammad 15
a clussical example of a Charter of Human Rights.

The Caire Declaration on Human Rights in Isiam
{CDHRID) is usually seen as an Islamie response to the
United Nations” Universal Declaration of Human Rights
(UDHR) of 1948, Some Mushm countries, such ag Sudan,
Iran, and Saudi Aratia, had frequently criticized the
Universal Declaration of Human Rights for its percerved
fatlure to 1ake ino account the cultural and refigious
vonmiext of non-Westem  countrics The CDHRI was
adopted by the Nineteenth Istamic Conference of Foreign
Ministers {Session  of Peace, interdependence and
Development), held in Cairo, Arab Republic of Egvpt, from

P

' The peenie and tribes whe 1y grated with the Prophet Muhammad 10
Medina cailed ‘M ohajeroon” Those whao migrated, |

“ The people and tribes whe welcomed Prophet and supported him n
Medina are called “Ansaar’-helpers.

" Also called as ‘Khuibag Hayj -atul-Vidaa™ sermon on fast Hajj-
pilgrimage to Makah-
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0.14 Muharram 1411H (31 July to 5 August 1990).

The CDHR] provides an overview on the Islamic
perspective on human rights. CDHRI1 declares 1its purpose
to be "general guidance for Member States nf the OIC In
the field of human rights”.' 1t declares that all the rights and
freedoms stipulated in this Declaration are subject to the
{slamic Shari'gh and the Islamic Shari'ah is the only source
of reference for the explanation or clanfication of any of
the articles of this Declaration. ’

The West has criticized the CDHRI on the grounds
that the CDHRI, being based on religion, limits Human
Rights, Religious Freedom and Freedom of Expression as
enshrined in the Universal Declaration of Human Rights
and other International Covenants, } |

2. The Underlying Principies

The Preamble of the CDHR explains the fundamental
principles that are basis of all of its provisions. They
mnclude:

1} Mankind in Islam 15 vicegeren! of Allah on Earth,

2} Islamic Ummah i3 made by Allah as the best
community that gave humamty a universal and
well-balanced civilization, 1n which harmony is
established  between here and  the hereatier,
knowledge is combined with faith,

3} Mankind needs io be protected from expioitation

' Preambie
2 Articles 24 and 23
! Joint writlen stateruent submitied by the Internationai Humanisl
and Ethical Unton (HEL), the Association for World
Education (AWL) and the Association of Waorld Citizens
(AWC). International Humanist News, 28 May. 2008
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and persecation, and it has right to a dignified life in
accordance with the Islamic Shar'ah.

4) Mankind has reached an  advanced stage In
materalistic science but still is in dire need of faith
to support its cavilization as well as a self
motivating force to guard its rights,

) Fundamental rights and freedoms are an integral
part of the Islamic religion and that no one shall
have the right to abolish them and safeguarding of
these fundamental rights and freedoms is an
mdividual responsibility of every person and a
collective responsibility of the entire Ummah;

3. The Guaranteed Righty
The CDHR guarantees the following Rights and

Freedoms;

1) Equality of humanity (Article 1)

2} Right o life (Article 2)

3) Rights tn armed conflict {Article 3)

4) Right to dignity (Articie 4)

5} Right to Family (Articie 5}

6} Rights of women (Article 6)

7y Rughts of child (Article 7)

¥) Right to eligibility (Article §)

9} Right 1o educaiion (Article )

103 Chalee of religion {Article 1)

E1) Right to freedom {(Article 11)

FiYEreedom of movemeni (Article 12)

13y Raght 17 work {Aritele 133

P43 Right (0 lemtimate ving (Articie 1)

I5) Raght 1o property {Article 153

Lo} Inteliectual propenty Flghies {Arcle 16)

U7 Raght to decent hving {Articie 17
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18} Right to security and privacy (Aricie 18)
19) Right to equality and justice (Article 19)
20} Protection from arrest and torture {(Article 201)
21) Protection from taking hostage (Articie 21)
22) Freedom of expression and nght

to information (Article 22)
23) Political rights {Article 23)

1) Equality of Humanity

All human beings are equal in terms of basic human
dignity and basic obligations and responsibilities. There
cannot be any discrimination on the basis of race, colour,
language, belief, sex, religion, political affiliation. social
status or other considerations.

The reasons for this equality are that:

{i)

(ki)

(iv)

(v)

All! human beings form one family, when
all are from one family, then there is no
difference amongst themselves;

These one family members are united by
their subordination to Allah and descent
from Adam; there is equality based on the
purpose in Hfe and one common lineage,
Islam, being the true religion, guarantees
for enhancing such equality and dignity
along the path to human integrity;

The most loved by Allah are those who are
most beneficial to His subjects; so if one
has to be ‘first among equals’, then he has
to excel in service to other human beings;
No one has superiority over another except
on the basis of piety and good deeds. And
if at all, there is a distinction, it 1s based on
purity of soul and righteous life style rather
than any other entenon.
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2} Right to Life .
Under Muslim Jurisprudence and Philosophy, life is a God-
given gift and the right to tife is guaranteed to every human
being. No one has the authority io take this gift away from
anybody; even the individual himself cannot take his life as
1t has been bestowed upon him as a precious gift from his
Lord. Therefore, homicide and suicide is prohibited. This is
the right guaranteed to every human being, may be Muslim
or Hindy, old or young, healthy and infirm, Eastern and
Western. So life of a non-believer is as sacred as that of a
believer,

It is the duty of individuals, Societies and States to
safeguard this right against any violation whatsoever.
Every individual including oneself, every member of the
Society and every organ of the State (Executive,
Legistature and Judiciary) have to take all possible and
reasonable steps to protect and promote this sacred right.
There are limited exceptions to this right and these
exceptions are already declared in in Shari'ah e.g. Shari’ah
has already prescribed death penalty in certain offences.

In addition to the protection of right to life of an
individual, it is also forbidden to resort to any means
whatsoever, which could result in the genocidal
annhilation of mankind. The use of the world, ‘could’
instead ¢f ‘shall” is worth consideration. If any means can
possibly result inte any aspect of ‘genocide’, it is also
prohibited,

As a motive and basis for the proiection of this
sacred nght, it is declared that the preservation of hurman
life, throughout the life span willed by Allah, is a duty
prescribed by Shari'ah. It means that it is obligatory Islamic
duty of everyone to protect this right to life of oneself and
of every odher person as it is the command of Allah
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Almighty and if one desists from this duty, he will be
penalized.

Similarly, this right to life also extends to every
kind of bodily harm or hurt or injury. Therefore, safety
from any bodily harm 1s also a guaranteed right. It is the
duty of the State to safeguard i, and it is prohibited to
breach it without a Shari'ah-prescribed reason. In other
words, no individual or a State organ can breach this duty
without any cogent reason prescribed under [slamic Law.

3) Rights in armed conflict

Islam guarantees certain rights in the times of use of
force or any armed conflict. In the event of the use of force
and in case of any armed conflict, it is not allowed to kil
non-combatants such as old men, women. and children. The
use of force has to be restricted to only combatants and the
non-combatants and other civilians have to be protected at
all costs.

Similarly, the sick and the injured combatants as
well as non-combatants shall have the right to proper
medical treatment. All the prisoners of war shall have the
right to be adequately fed, properly sheltered and decently
clothed. '

Even in the rage of a war, it 18 absolutely prohibited
16 mutilate or dismember dead bodies even of the fighting
enemy, not to speak of ordinary civilians. The prisoners of
war have right to be exchanged. Similarly, if certaln
families are displaced due to use of force or war, then
arrangemenis shall be made for visits or reunions of
families separated by circumstances of war.

During the war or use of force, or any mulitary
operation, natural environment has to be protected as far as
possible. It is prohibited to cut down trees, to destroy crops
or lives.ock, to destroy the enemy’s civilian buildings and
installations by shelling, blasting or any other means. In
other words, damage has tc be controlled and it shall be
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limited to only combatants and military installations.

4) Right to dignity

Every human being, young or old, man or woman, believer
or non-believer, black or white, is entiled to human
sanctity and the protection of one's good name and honour
during one's life and even after one's death. No one can
damage the sanctity of name and honour. This right to
dignity does not end at death but extends beyond that. It is
the duty of both the State and the Suciety, to profect one's
body and burial place from desecration.

5) Right to family

Family is the very foundation of Society, and marTiage is
the very foundation of famnily. Alf, men and women, have
the fundamental right to marriage, and no restrictions
stemming from race, colour or nationality shall prevent
them from exercising this right. On the other side, the
Society and the State shall remove alif obstacles to marriage
and facilitate it, and shall protect the family and safeguard
its welfare.

6) Rights of Women

Woman is cqual to man in humen dignity, and has
her own rights to enjoy and duties to periorm, and has her
own civil entity and financial independence, and the right
to retain her name and lineage. The husband is responsible
for the maintenance and welfare of the family, the provider.

7} Rights of chiid

From the very moment of birth, every child has nghts to
proper nursing, education and material, hygienic and moral
. care. These rights are due from the parents, the Society and
the State. Both the fetus and the mother must be
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safeguarded and accorded special care.

The parents and those in such like capacity (ke
guardian or Kafeel) have the right to choose the type of
education they desire for their children but they shali take
into consideration the interest and future of the children 10
accordance with ethical values and the principles of the
Snari'ah. Similarly, both parents are entitled to certain
rights from their ohildren, and relatives are also entitled to
rights from their kin and all such rights and Habilities have
to he determined and nerformed in accordance with the
tenets of the Shari'ah. Later parts of these rights are not
included in Universal Declaration of Human Rights.

8) Right to Eligibility

Every human being has the right to erfjoy 2
legitimate eligibility  with all its prerogatives and
obligations and in casc such eligibility is lost Or impaired,
the person shall have the right to be represented by his/her
guardian.

4) Right to Education
Seeking knowledge is an obligation of every person and
provision of education to mankind 15 the duty of the
Society and the State. In other words, education is a duty as
well as a right. 1t is a duty of an individual to get education
and it is his right that Society and State provide him
education. The State shall ensure the avaitability of ways
and means to acquire education and shall guaraniee its
diversity in the interest of the Society so as 10 enable man
to be acquainted with the religion of Istam and uncover the
secrets of the Universe fol the benefit of mankind. The
ultimate objective of education is to understand the religion
(the uitimate purpose of life and the way of life) and to be
peneficial for the mankind. |

There is no difference between religious and
temporal education. Every human being has a right to
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receive both religious and worldly education from the
various ingtitutions of teaching, education and guidance,
including the family, the school, the university, the media,
etc. The education shall be imparted in an integrated and
balanced manner to develop (i) human personality, (ii)
strengthen man's faith in Allah and (iii} promote man's
respect to and defence of both rights and obli gations.

10} Choice of religion

There is no coercion in Islam. Therefore, it is
prohibited to pressunise or to exploit poverty or ignorance
to force someone to convert to Islam. Islam guarantees
freedom of choice of religion and protects mankind from
cvery pressure - political, moral, economic or social - "to
change someone’s religion forcibly,

11} Right to freedom

Human beings are hom free, and no one has the
nght to enslave, humiliate, oppress or exploit them. There
can be no subjugation but to Allah, the Almighty.
Colonialism of all types, being one of the most evil forms
of enslavement, is totally prohibited. Colonized People
have the full right to freedom and self-determination.

It is the duty of all States and peoples to support the
struggle of colonized peoples for the liquidation of ail
. forms of occupation, and all States and peoples have the
right to preserve their independent identity and have
control over their wealth and natural resources.

- 12) Freedom of movement

Every man shall have the right to free movement
and to select his place of residence whether within or
outside his country and this right has to be exercised within
.the framework of the Shari'ah. If he is persecuted
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somewhere, then he is entitled to seck asylum in another
country. In such case, it 18 the obligation of the country of
refuge to provide protection 10 the asylum-secker until his
safety has been attained. There is 10 such obligation 1f
asylum is motivated by committing an act regarded by the
Shari'ah as a crime.

13) Right to work

Right to work is guaranteed by the bState and the
Society for each able person with capability to work.
Everyone shall be free to choose the work that suits him
best and which serves his interests as wel] as those of the
Society.

Every employee shall have the right to enjoy safety
and security as well as all other social guarantees. The
employee cannot be assigned work beyond hus capacity. He
cannot be subjected to compulsion or exploited or harmed
in any way in his work.

The employee shall be entitled, without any
discrimination between males and females, to fair wages
for his work-without delay, as well as to the holidays,
allowances and promotions, to which he is entitled. On his
part, the employee shall be required to be dedicated and
meticulous in his work. If there is disagreement between
workers and employers on any matter, the State shali
intervene to settle the dispute and have the grievances
redressed, the rights confirmed and justice enforced
without bias.

14) Right to legitimate living

Every person shall have the right to eam a
jegitimate living without monopolization of resources,
deceit or causing harm to oneself or to others. Usury (riba)
is explicitly prohibited.
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15) Right to property

Everyone shall have the right to own all forms of
property acquired in a tegitimate way, and shall be entitied
to the nghts of ownership without prejudice o oneself,
others or the Society in general. Expropriation, in any form,
is not permissible except (1) 1ih public interest and (ii} upon
payment of prompt and fair compensauion.  Sumitarly,
private property cannot he confiscated and scized except
for a necessity dictated by law.

16) Intellectual property rights

Everyone shall have the right to enjoy the fruits of
his scientific, titerary, artistic or technical labour of which
he is the author. He shall have the right to the protection of
his moral and material interests stetmming  therefrom,
provided it is not contrary 1o the principies as laid down in
the Shart'ah.

17) Right to decent living

Everyone shall have the right to live in a clean
environment, away from vice and moral corruption that
would favour a healthy ethical development of his person.
It is the obligation of the State and Society in general to
ensure that right.

Everyone shatl have the right to miedical and social
care, and 10 all public amenities provided by Society and
the State within the limits of their available resources. The
State shall ensure the right of the individual to a decent
living that may enable him and his dependents to meet
requirements  like food, clothing, housing, education,
medical care and all other basic needs.

18) Right to security and privacy
Security of life and property 1s the right of every
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citizen. Similarly, everyone has the right {0 privacy in the
conduct of his private affairs, in his home, among his
family, with regard to ns property and his relationships. It
is not permitted to spy on him, to place him under
surveillance or to besmirch his good name. it is the duty of
State to protect him from arbitrary interference.

A private residence (house) 18 inviolable in all
cases. No one can enfer in it without permission from its
inmates or without due process of law. It cannot be
demolished or confiscated and iis dwellers cannot be
evicied arbitraniy.

19) Right to equality and justice

All individuals arc equal before the Jaw, without
any distinction between the ruler and the ruled. The night to
justice is guarantecd o EVEryone. Liability 18 tn essence
personal and one cannot he burdened fo the liability ot the
others. There shall be no crime or punishmeni exeept as
provided for in the Shari'ah. An accused is mnnocent until
his guilt is proven in a fast and fair trial in which he shat}
be given all the guarantees of defence.

20) Protection from arrest and torture

it is not allowed to arrest an individual, or restrgt
his freedom, to exile or to punish him without a legitimate
ceason. 11 is not allowed to subject him to any physical or
psychological torie or 16 any form of maltreatment,
cruelty or indigaity. No one can be subjected o any
medical or scientific expenment without his consent or al
the risk of his health or of his tife. The State 18 not
permitted 10 promulgate emergency laws that would
provide any executive autaority for such actions.

1) Protection from taking hostac
Taking humans as hostages is expressly forbidden. It 18 not
allowed in any form or for any purpose.
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22) Freedom of expression and right to information

Everyone shall have the right to express his opinion
frecly in such manner as would not be contrary to the
principles of the Shari'ah Similarly, every person shal
have the right to advocate what is right, and propagate what
is good, and warn against what is wrong and evil according
to the norms of Islamic Shari‘ah

Information is a vital necessity to Society. It may
not be exploited or misused in such g way as may violate
sanctities and the dignity of Prophets, undermine moral and
ethical values or disintegrate, corrupt or harm Society or
weaken its faith. It is also not permifted to excite
nationalistic or doctrinal hatred or to do anything that may
be an incitement to any form of racial discrimination.

23) Political rights

Authority is a sacred trust and its abuse or malicious
exploitation is explicitly prohibited. This protection is there
i1t order to guarantee findamental human rights.

Everyone shall have the night to participate, directly
or mndirectly, in the administration of public affairs of his
country. He shall also have the right to assume public
office in accordance with the provisions of Shari'ah.
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PAKISTAN SCENARIO






Chapter Eighteen

FUNDAMENTAL RIGHTS IN PAKISTAN

1. Introduction

Pakistan came into existence on-14 August 1947, ls

constitutional history is marred by ideological and regional
rensions. It was after 9 years of its creation that the nation
had in 1956 its first constitution. The ink on its. fragile
pages had not yet dried when martial law was imposed In
1058. The military government introduced its own
constitution in 1962 but i could not provide a viable
framework for the actualization of national aspirations and
Pakistan was dismembered in 1971 The present
constitation of the Islamic Republic of Pakistan was
promulgated on 12 April 1973. Human rights are discussed
in the Preambie, Introductory chapier and the special
chapters on Human Rignts and Principies of Policy. The
preamble enunciates the following fundamental principles
which deseribe the basic human rights philosophy of the
constitution:

(a) Sovereignty belongs to Alah Almighty alone, and the
authority io be exercised by the people of Pakistan
within limits prescribed by Him is a sacred trust,

(b) The will of the people is that the state shall exercise 11s
powers  and authority  through  the chosen
representatives of the pcopie.

(c) The principles of democracy, freedom, equality,
tolerance and social justice shall be fully observed.

(d) Adequate measures chall be made for the minoritics
freely to profess and practice their religion and develop
their culture.
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(e) Fundamental rights, including equality of status, of
opportunity and before law, social, economic and
political justice and freedom of thought, expression,
belief, faith, worship and assembly, shall be guaranteed.

(f) Adequate measures shall be made to safeguard the
legitimate interests of minorities and backward and
depressed classes,

(2) Independence of | udiciary shall be fully secured.

(h} The people may make their full contribution towards
international peace and progress and happiness of
humanity.,

(i} Pakistan would be a democratic state based on Islamic
principles of sacial justice; and

(j) Egalitarian society to be created through a new order.

The Introductory chapter of the Constitution guarantees
freedom against all forms of expioitation and fundamentai
right of due process of law.

2. Elimination of exploitation
The state shall ensure the elimination of all forms of
exploitation and the gradual fulfillment of the fundamental
principle, from each according to his ability, to each
according to his work. (Article 4) The Pakistani society,
being at an early stage of human development, still exhibits
many forms of exploitation inherent in the behaviour of the
people and the functioning of the institutions. Exploitation
is antithesis of the basic human rights values of equality,
liberty, fratemity and social Justice, which are espoused by
the Constitution: hence, the Constitution addresses this
issue at the very outset.
The Constitution obliges the state to ensure the gradual
fulfillment of the fundamenta egalitarian principle: from
each according to abilities, to each according fo his work.
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This principle is a modified version of the sociahst
principle ‘from each according to his ability, to each
according to his needs.” (For details see chapter on Right
to Development)

3. Due process of law
I has been declared an inalienable right of every
citizen to enjoy the protection of law and to be treated in
accordance with law. In particular, no action detrimental to
the life, liberty, body, reputation or property of any person
shall be taken except in accordance with law.

No person shall be prevented from or be hindered in
doing that which 1s not prohibited by law. No person shall
be compelled to do that which the law does not require him
to do.

4. Rights Guaranteed

The chapter on Fundamental Rights begins with the
declaration that any law, custom OT uUSage, in so far 1t is
inconsistent with the rights conferred by the chapter on
fundamental rights | ¢hall be void. * This declaration makes
human rights superior to any other law, custom or usage in
force. If they conflict with enumetated rights, they. will ‘be
declared void, However, it mentions certain qualifications
to the omnipotence of operation of the section, It means
that there are certain exceptions to the generality: of the
supremacy of fundamental righis. - .

The state can not make any law, which takes away
or abridges these nghts. However, the provisions of this
Article will not apply to the members of forces charged
with the maintenance of public order for ensuring the

| Articles 7-28 of the 1973 Constitution of Pakistan
2 Article 8
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proper discharge of their duties or the maintenance of
discipline among them, !

The limitation imposcd by Article 8§(2) on
promulgation of laws in contravention of fundamental
rights other than those enumerated in Article 233(1) is not
removed by virtue of imposition of emergency. State cannot
make laws in violation of fundamental ¢ ghts. ?

The  constitution  guarantees  the following
fundamental rights and freedoms:

. 13} Rught to tife and liberty (Articie 9)
2} Freedom form ilegal arrest {Article 10)
3} Right to fair trail (Article 10A)
4)  Abolition of slavery, forceed labour (Article 11)
5) Freedom from refroactivity (Article 12)
6) Freedom from double jeopardy {Article 13)
7) Right to dignity and privacy . {Article 14)
8) Freedom of movement and residence (Article 15)
9} Freedom of Assembly (Article 16)
10} Freedom of Association (Article 17)
11} Freedom of Profession and trade (Article 18)
12) Freedom of Expression (Article [G)
13) Right to Information {(Articie 19A)
14} Freedom of Religion {Articie 20)
[5) Protection from religious taxation (Article 21)
- 16) Protection of religious education {Article 22)
17} Right to property {Article 23)

- 18} Protection from deprivation of property (Article 24)
19} Equality before law and equal

protection of law {Article 25)
20} Right to education {Article 25A)

I
do
* Rifat Perveen v Bolan Medical, College PLD (1980} Quetta 10
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21) Access to public places (Article 26)
22} Freedom from discrimination in services (Article 27}
23} Protection of language and culture {Ariicle 28)

1) Sanctity of life and liberty

Life or liberty of persons cannot be deprived except
in accordance with law. ' Liberty has a much wider scope
and it means. not only the right of the citizen to be free
from mere physical restraint of his person. as by
incarceration, bur the term is used to embrace the right of
the citizen to be free in the enjoyment of all his faculties,
e.2.. to live and work where he wills, to earn his hiving by
all lawfal calling, to pursue any avocation and for that
pUrpese ta enter into any contract. ¢

The right of “access to justice’, a well-recognized
inviolable right, is enshrined in Article 9 This 1s equally
found in the doctrine of *due process of law’. It includes the
right to be treated according to law, the right to have a fair
and proper trial and a right to have an impartial court or
tribunal.

Legistature can not frame such law as may bar rigit
of aceess to courts of law and justice. Denial of the right of
access 1o courts and justice is infringement of the Article.
However, a trial of army officers by a court-martial validiy
constituted under the Pakistan Army Act, 1032, does not
raise any guestion of “public unpertance’, much less 2
question regarding enforcement of any of the fundamental
rights. Supreme Court, thus. lacks jurisdiction  1n
pireumstances

Any assault on the body of a person, e.g.. winpping.
ropture, biind-folding, fettering. bastinadoing, house arrest,

© Aricie 9
" Allegar v State of Louisiana (18%7) 163 LS 578
} Ghahida Zahir Abbass v President of Pakistau , PLD [1986] 5 o7 612
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solitary confinement, preventing a person from reading a
book (religious or non-religious), is an invasion of itberty,
and 1n the absence of a taw or rule having the force of law
authorizing it, such act would be violative of Article 9. '

No public functionary or private person may injure
or confine a person, unless he has a legal warrant to do so.
Where an authority deprives a person, whether a citizen or
not, of his hiberty in flagrant violation of the law under
which it purports to act, the arrest or detention cannot be
said to be in accordance with law and the High Court can
set such person at liberty.

Howcver, the Legislature may make laws, which
can deprive life or can curtail liberty. Similarly, on the
Proclamation of Emergency under the Constitution, the
operation of Article 9 may be suspended.

2) Arrest Procedure

The arrested person cannot be detained in custody
without being informed of the grounds for such arrest. He
shall be given the right to consult and be defended by a
legal practitioner of his own choice. He shall be produced
within a period of 24 hours before a magistrate who shalj
decide whether the person shall be detained or released.

owever, this rule will not apply to anv person who is
arrested or detained under any law providing for preventive
detention.

The law providing f{or preventive detention can be
made to deal with persons acting in a manner prejudicial to
the integrity, security or defence of Pakistan or external
affairs, or pubhc order, or the maintenance of supplies or
SE€rVICCS.

' Shamim Afridi v Province of the Pumah PLI [1974] [ah.
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The person arrested or detained under preventive
laws will be produced before the Review Board who after
affording him an opportunity of being heard in person, will
review the case and will decide whether there is a sufficient
cause for such detention. The Review Board will consist of
the judges of Supreme Court or a High Court,

The detaining authority will inform the detainee
within 15 days the reasons /grounds for the detention and
shall afford him the earliest opportunity of making a
representation against the order. The grounds may not be
informed if such authority considers it to be against the
pubiic order. The maximum detention period for a person
detained for acts prejudicial to public order is 32 months
whereas it is 36 months for any other case. However, this
will not apply to any person who 13 employed by, or works
for, or acts on instructions received from, the enemy or who
is acting or attempting to act in a manner prejudicial to the
integrity, security or defence of Pakistan. 1

In past, there have been observations in some cases
that the provisions in Article 10 relating to safeguards as 10
arrest and detention are not really constitutional provisions,
but are a part of the ordinary law relating 1o arrest and
detention and, therefore, have a sub-constitutional status,
However, il is respectfully submitted that this view 15 not
correct. The ordinary law relating to arrest must provide for
these constitutional safeguards, but even if it does not, the
requirements, being a part of the Constitution, will be read
as part of the law and the person aggrieved may seek
redress if they are disregarded. The Article does not imit 1ts
application to criminals alone and affords protection to all
persons atrested, whether criminals or not,

U Anicle 10
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However, 4 tnal of army officers by a court-martial
validly constituted under the Pakistan Army Act, 1952,
does not raise any question of ‘public importance’, much
fess @ question regarding enforcement of any of the
tundamental rights. Supreme Court, thus, lacks jurisdiction
in circumstances.

The person arrested must be produced before the
nearest magistrate within the time prescribed. Failure to
odmply with this requirement would make further detention
illegal. The person arrested must be informed of the
grounds for his arrest within a reasonable time, but not later
than fifteen days and the communication should contain
enough particulars to enable him to understand the nature of
the accusation against him. If no grounds were
communicated, the detention would be illegal. The grounds
must be sufficiently particularized with facts and
information to enable the desenu to understand the alleged
reason for his arrest. *

The constitutional provision giving to an accused
person the aght to be defended by counset must be read as
part of the law, irrespective of whether the law gives or
denies such right. The provisions of the law, which deny to
such person the right to be defended by a legal practitioner,
are vend,

The ground open 1o attack the detention is that the
order does not relate to any of the matters specified in
Article 10(4), namely, ‘acting in a manner prejudicial to the
integnity, security or defense of Pakistan or any part thereof,
or external affairs of Pakistan. or public order, or the
mamtenance of supphies or services'. If none of these

a—

' Shahida Zahir Abbass:. op. Cited, P.A32
* Roshan Byaya Shaukat Al Khan v Government of Fast Pakistan
BLID {1905} Dacea, 241
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objections were available, then the only question that would
require determination would be whether the detaming
authority satisfied the test, which enabled him to pass the
order.

The leading case on the point is Liversidge v. Sir
John Anderson where the words used were ‘if the Secretary
of State kas reasonable cause to believe any person {0 be of
hostile onigin’. Construing this expression Lord Maughan
ahserved: ‘1 am not disposed to deny that, in the absence of
a context, the prima facic meaning of such a phrase as “ifa
person  has reasonable cause to beleve a certain
circumstance or thing.” should be construed as “If there 15
iy fact reasonable cause for believing that thing and a
person belteves it.” “If a person acting on what he thinks 18
reasonable cause, and of course acting in good faith,
believes the thing in question.”’

For some time after the Leversidge case, 1
continued to be held that mere production of the order of
detention reciting that the relevant authority was satisfied
that there was a Zood answer 10 an application for a wnt
antil the Supreme Court heid that mere production of the
order reciting satisfaction of the authority was not
sufficient, and that the authority must also piace before the
court the material upon which it 50 claims 1o have been
satisfied so that the court may in discharge of its duty be m
fum satisfied that the derenu 18 1ot being held without
tawful authority. ° Thus, by a process of interpretation, the
theory of subjective satisfaction has been converted into
that of objective satisfaction.

The Chief Justices are under 2 constitutional
obligation to take the necessary steps 1o constitute the
appropriate Boards. Where the case is not placed before the

! Liversidge v John Anderson {1942} AC 206
? atbdul Bagi Baluch v Government of Pakistan PLD [1968] SC 313
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Review Board within the prescribed period, the detention
would be iilegal. The proceedings before Review Board are
quasi-judicial in nature and amenabie to Judicial review by
superior courts. Moreover, the Judge who is appointed a
member of the Review Roard is appointed -as a persona
designata and does not function as a High Court so as to
make an appeal to the Supreme Court competent, '

Article 10 remains in force even during the
Proclamation of Emergency. *

3} Right to fair trial

A new right, ‘right to fair trial’ has been added. * It
means that a person shall be entitled to a fair trial and due
process for the determination of his civil rights and
obligations or in any criminal charge against him. Various
rights associated with a fair trial are explicitly proclaimed
m Article 10 of the Universal Declaration of Human Rights
and Article 6 of the European Convention of Human
Rights, as well as numerous other constitutions and
declarations throughout the world,

There is no binding definition of the concept and it
includes: (i) presumption of innocence unt] the accused is
proven guilty, (i) fair and public hearing by an
independent artd impartial tnibunal; (ifi) revidw or appeal
by a higher court against conviction or sentence or
obligation; (iv) prohibition aganst double jeopardy; (v)
equality before the courte and tribunals; (vi) public
hearings; (vii) judgment rendefed shall be made public;
(viii} hearing within a reasonable time, (ix) right to

' Karishoa v The State PLD [1972] $C 1

* Ghulam JSilani v Federation of Pakistan PLD [1975] lah. 65.

T Article 10A mnserted by the Constitution (Eighteenth Amendment)
Act, 2010
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counsel, {x) right to interpretation and translation efc.

4) Abelition of Slavery

The Constitution declares that the slavery is non
existent. Even if it is existent, it is forbidden. No law can
permit or facilitate its introduction into Pakistan m any
form. Furthermore, all forms of forced labour are also
prohibited; same is true about tratfic 12 human beings. No
child below the age of fourteen years can be engaged n any
factory or mine or any other hazardous employment. ’

These rights, however, will not affect compulsory
service by any person undergoing pumishment for an
offence against any law or required by law tor public
purpose. As a further safeguard, compulsory service cannot
be of a cruel nature or incompatible with human dignity.
(For details see chapter ‘Beyond Chains’).

The Pakistani courts are quite sensitive in respect of
protecting the people from slavery. or slavery-like
practices. In an unusual case where a telegram was received
by Chief Justice of Pakistan alleging bonded labour and
iliegal detention by employers in brick kiin industry, the
matter was taken cogmizance for the enforcement of
'~ fundamental rights, regarding bonded labour practices.

5) Retroactivity of iaws
No one can be punished for an act or omission that
was not punishable by law at the time of the act or
omission. Moreover, no person can be punished for an
offence by a penalty not prescribed by law for that offence
at the time the offence was committed. *
The General principle governing the powers of a

legislature is that it can make all laws, including

U Article 11
* Article 12
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retrospective laws operating in the field of substantive laws
and procedure. However, the doctrine of parliamentary
sovereignty has no place in a federal system of government
functioning under a written Constitution and the power of
judicial review extends to exccutive acts and legislative
measures.

There is no fundamental distinction between ex post
facto and retroactive laws, except that the former is wider
and includes procedural legisiation, which may require
lesser evidence for proot. In American constitutional law,
an ex post facto law is one which, operating retrospectively
on penal or criminal matters only, renders a previous
innocent  act  criminal, aggravates or increases the
punishment for a crime, alters the rules of evidence to the
prejudice of the accused, penalizes an innocent act, deprives
an accused of some protection or defense previously
available, or otherwisc alters his situation t¢  his
disadvantage. ' However, here in Pakistan Article 12
prohibits convictions and sentences being recorded in the
criminal jurisdiction under ex post facto laws.

The laws providing civil  disabilities and
disqualification for professions, trades, elections and
catlings for past acts and vmissions may in Pakistan, as in
the United States of America, be held ex post facto.

6) Double jeopardy
No person can be prosccuted or punished for the
same offence more than once and no one can be compelled

" Catder v Bull [1798] t Law Fd. 648
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to be a witness against himsel! when accused of an
offence.'

In the Anglo-American legal system, the principle in
Article 13 is stated in the form of the rule against double
jeopardy. This Article rases to a constitutional status the
principle of amtrefors conviel and autrefois acquit embodies
in the Code of Criminal Procedure and the Evidence order
1984,

The Code of Criminal Procedure provides that a
person who has once been tried by a competent court for an
offence and convicted or acquitted of such offence, shail,
while such conviction or acquittal remains in force, not be
ligble to be tried again for the same oftence, * nor on the
same facts for any other offence for which 2 different
charge from the one made against him might have been
made * or for which he might have been convicted. ‘

The principle also finds place in a modified form i
the Gieneral Clauses Act, which provides that where an act
or omission constitutes an offence under two 07 more
enactments, then the offender shall be liable 10 be
prosecuted and punished under cither or anyonc of those
enaciments, but shall not be liable to be punished twice for
the same offence .

The rule against self-incrimination as stated 1n the
Evidence Order, 1984, is that a witness shall not be excused
from answering any question as to any matter in issue tn
any suil or in any civil or criminal proceeding, upon the
ground that the answer to such question will incriminate or
may tend directly or indirectly to expose him to a penalty or

F Article 13 of the Constitution

Section 403, Code of Criminal Procedure, 1898 (Cr. P C
¥ Section 236 of Cr. P C.

Section 237 of Cr. P C

Section 26 of The General Clauses Act, 1897

P

[ Y
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forfeiture of any kind. '. This rule is subject to the proviso
that no such answer, which a witness shall be compelled to
give, shall subject him to any arrest or prosecution, or be
proved against him in any criminal proceedings, except a
prosecution for giving false evidence by such answer. Thus,
an accused person in not a competent witness and he cannot
be administered an oath, but in some special cases an
accused person is a competent witness: though in such
cases the laws generally permit him to volunteer evidence
and do not compel him to give evidence. *

7) Dignity and privacy

The dignity of man and privacy of home is
inviolable. Furthermore, no one can be subjected 1o torture
for extracting evidence. ® This Article embodies within
itself the Islamic concept of pardak. Which is inherent in
the concept of the privacy of home.

In a novel case, Supreme Court of Pakistan, on
receipt of a letter from the citizens about their apprehension
against construction of a gnd station by authorities, found
that letter raised two questions, namely, whether any
govermment agency had a right to cndanger the life of
citizens by its actions without the latter’s consent and
whether zoning laws vest rights in citizens which could not
be withdrawn or altered without the citizen’s consent. The
court observed that a balance should be struck between the
rights of the citizens and also the plans which were
executed by the authority for the welfare, economic
progress and prosperity of the country and if there were

i

; Article 132 of the Evidence Order, 1984
: Section 340, Code of Criminal Procedure (Cr.PC)
© Article 14 of the Constitution
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threats of serious damage, effective measures should be
taken to control 1t.

The court appointed a commission to examine the
plan and the proposals or schemes of the authority in the
light of complaint made by the citizens and submit its report
and if necessary to suggest any alteration or addition which
may be cconomically possible for construction and location
of the grid station. The authority was directed by the court
that in future, prior to instaliing or constructing any grid
station and / or transmission line, it would issue public
notice in newspapers, radio and television inviting
objections and finalize the plan after considering the
objections, if any, by affording public hearing to the
persons filing objections.

8) Freedom of movement

Every citizen will have the right to remain n, enter
and move freely throughout Pakistan and to reside and
settie in any part of it. However, law can tmpose any
reasonable restrictions in the public interest.

A citizen’s right to step out and step n the country,
move freely throughout Pakistan and to reside and settle in
any part thereof, are subject to reasonable restrictions
imposed by law in the public interest. The question whether
a law imposed reasonable restrictions on the freedom of
movement and residence of a person is justiciable, and in
determining this question the couri has to ook at the nature
and extent of the restriction, the manner in which 1t 1s
imposed, the nature of the right alleged to have been
infringed and the underiying purpose of the restriction
imposed. .

| Shehla Zia v WAPDA, PLD [1994] 8.C. 693

? Articie 15 of the Constitution

} Nawabhzada Nasmilah Khan v Government of West Pakistan, PLD
[1965] Lah. 642
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The classes of persons whose freedom of movement
and residence has been restricted have heen common
prostitules, habitual criminals, dangerous persons and
persons likely to disturb inter-communal peace and the
restrictions have generally taken the form of orders of
tnternment {n or externment from particular areas.

9} Freedom of assembly
Every citizen will have the right to assemble

peacefully and without arms but law can impose any
reasonable restrictions in the interest of public order.

The right to freedom of assembly, although
fundamental, is not in its nature absolute, as if is subject to
reasonable restrictions with necessary  conditions  to
safeguard the public interest. The restrictions imposed must
however. be reasonable, and it is for the court to decide in
each casc whether the restriction questioned is reasonable
or otherwise. In deciding this, the court will have to take
into cors.deration the conditions prevailing at the fime, the
sature, extent and duration of the restrictions, and afl the
surrounding circumstances. *

The expression ‘public order’ is not defined
anywhere, but danger to property human life and safety and
the disturbance of public tranquillity falt within the purview
of reasonable restrictions that may he imposed in the public
interest to avert such danger or disturbances. Hence, if
prevention seems impossible in the circumstances, the
assembiy may, in the interest of law and order, be directed
to disperse. However, the right to free assembly cannot be
abridged, merely because some persons threaten to stage a
ot or, because peace officers apprehend a breach of the
peace.

" Article 16 of the Constitution
" Nawabzada Nasrullah Khan, op. Cited at p. 642
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The laws which punish members of an unlawtul
assembly, ' or otherwise allow the use of force 1o dispersc
such assembly, = are not infractions of the right to freedom
of assembly, nor are magistraie’s powers under the Code of
Criminal Procedure, ’ unconstitutional, if they are exercised
in good faith for the protection of public interest. *

The $tate may in a proper mannct regulate the use
of the streets hy reguiring a pernut. Similarly, a District
Magistrate may prohibit a public meefing if, in the
circumstances, he considers 1t necessary in the interest of
public order.

The right to parade or march in processions flows
from the right of free assembly, but here other
considerations, e.g., the right of others o USe public roads
and streets and apprehension of breaches of the peace,
-ntervene and, therefore, in the interest of public order, the
law ° may empower the authorities responsible for the
maintenance of 1aw and order to 1Mpose restrictions on the
exercise of this right. The reasonableness of such
restrictions will have to be construed with reference to the
conditions prevaiting in the particular lacality.

Self-organization, collective bargaining and ail other
ailied labour umien activities involve the nght of {ree
assembly which may 0ot he condinoned by statute Or by
previous cestraint by injunctive process, nut the govermeni
may regulate labour unions with a view 1o protedt the public
interests withowt wwespassing on the domain set apart for-
free assembly.

- S

Section 141 ang 153 of Pakistan Penal Code, 1860 {PPCY
Section 127-132 ot Crbd

* Qection 144

¢ Abdul Hamid Qadri v District Magisirate PLIY [ 3§77 Lah. 213
Seetion 144 of Cr P C and Section 30 and 31 of the Polive Act,
{861.
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10} Freedom of association

Every citizen will have the right 10 associations or
unions hut law in the interests of sovere gnty or integrity of
Pakistan, public order or morality can impose reasonable
restrictions.

Every citizen will have the right to form or be a
member of a political party but this right is subject to any
reasonable restrictions imposed by faw in the interest of the
sovereighty or integrity of Pakistan. If the federal
government declares that any political party has been found
Or 1s operating in a manner prejudicial to sovereignty or
integrity of Pakistan, the federal government, shall, within
fifteen days of such declaration, refer the matter to the
Supreme Court whose decision on such reference will be
final, '

In the United States, the right to freedom of
association is not specifically stated as a fundamental right,
and is a result of the application of the due-process clause
o the right to lberty recogmzed by the Fourteenth
amendment, In Pakistani and Indian Constitutions,
however, it is enumerated as a separate right. In Pakistan,
an association may take the form of a political party,
company, an institute, ete,

What a person may legally do alone, he may do with
the assistance and cooperation of others, Thus, associations,
the object of which is to advocate ar CAITy on some immoral
purpose, ¢.g., gambling, or iliegal activity, or overthrowing
the govermnent by unjawful means. may be prohibited by
law. and such prohibition will not ameunt to a denial of the
constitutional right to freedom of association,

! Anticle 17 of the Constitution
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The question whether a restriction is reasonable or
unreasenable s for the court to determine and in
determining it the court has 0 examine not only the
reasonableness of the law itself, but also the reasonabieness
of the mode of application of the restriction, whether such
mode be prescribed by law or not. While consiruing Article
17, approach of the court need not be narrow and pedantic,
hut elastic enough to march with the changing times and be
guided by the object for which 1t is embodied in the
Constitution.

The Constitution while guaranieeing the right 1o
every citizen to form associations or unions aiso provides
separately ‘to form of he a member of a political party” as
its existence is essential for mamntenance of other rights
guaranteed 1o the ‘adividuals by the Constitution. Thus,
every citizen has a fundamental right to be a member of a
potitical paity of his choice. '

The formation of political parties is governed by the
Political Parties Act, 1962, Political right or political justice
does not end with the clection e the Assemblies, but it 15 an
on-geing process which starts with the formation of the
political parties, participation 1n the elections and thereafter
ta operate and participaie 1n governance of the country by
the majorty rule; provisions of Asticles 51, 32, 9! and 92
of the Conslitution will not put an end to the fundamenial
rights which have staried with the formation of political
parties. Ay unlawful order which resuits in frustrating
such activity, by removing such party {rom offiee before the
completion of its normal tenure would, therefore, constituie
an infringement of fundamental right guaranieed in 1he
Article.  [legal and anconstitutional denisl to run the
government as long as one enjoys the support of the

¢ Wahabul Khain v Federanon of Pakistan PLD [1995] Lab. 27
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majority in the House will he the denial of political justice,
guaranteed by the Constitution, !

1) Freedom of profession

Every citizen will have the right 10 enter upon any
lawful profession or occupation, and to conduet any lawful
trade or business but thig right is subject to qualifications, if
any, as may be prescribed by law. However, this ri ght can
not prevent the regulation of any trade or profession by a
ficensing systiem: or the regutation of trade, commerce or
industry in the interest of free competition therein; or the
carrying on, by the Feders] Government or a Provincial
Government, or hy » corporation controlled by any such
Government, of any trade, business, industry or Service, to
the exclusion, complete oy partial, of other persans. 2

In the United States, the ri ght to follow a profession,
calling or oceupation, or to carry on any frade or business.
1s inferred from the ‘liberty and property’ provisions of the
Fourteenth Amendment to the Constitution of the United
States of America, wherens i Pakistan, as well as in India,
the exercise of the right is madc subject to reasonahle
restrictions to be infposed by law

It seems thar the word Gawiul' has  been
uentionally used in Arcle 18 to indicate the position,
thewgh It is somewi apposed 1o the coneepiion of
fundamental righis, that the tegislature nay hy law, wtally
or partially, prohibit a trade. busin Ci5, ar protession. in the
public interes:.

The word gualification” means thar which makes
any person fil to do a certam act Hlowever, the tegislature,

" Muhanimad Nawaz Sharif v Presides of Pakusgin UL [19931 8.0
A
S|

Articke 1% of the Constitution



Humon Raghts - 325

on the pretext of prescrnibing qualifications, cannot 1mpose .
conditions, which are pot retated to the fitness or suitability
of a person to enter a profession.

The government should, where a monopaly exists,
regulate the trade or industry in the interests of free
competition, In some cases, the public welfare may requre
fimits of the number of persons who may carry 01 4 certain
business or of the places where it may be carried on. For
instance, in the United States of America, a statute, which
had granted exclusive franchise to a Slaughterhousc
company, was upheld and the legislature was held cleariv to
have had the power to select, in the interest of public
welfare, a person who sheuld carry on the business. |

12) Freedom of expression

Every citizen will have the right to freedom of
speech and expression, and there will be freedom of the
press but these rights are subject o any reasonable
restrictions imposed by law in the mterest of the giory of
Islam or the integrity, security or defence of Pakistan or any
part thereof, fendly relations with foreign States, public
order, decency or morality, of in relation to contempt of
court. *

The liberty to wrile or speak  includes  the
corresponding right to be silent and also the hiberty 10
decline to write, and such rights, as well as the right of
privacy, or the fght 19 speak only when one may speak
freely, ars msured under Article 19 The right of the
citizenry 10 FECEIVE \nformation can be spelt out from the
‘frecdom of expression’ guaranteed by the Article subjedt
inhibitions  spenified therein and  such right must be

4

PrESCIVEG. |

L Sjanghier House Case, 21, Law td 194
_3 Article 19 of the Constitulion
* sduhanmmad Nawie Sharif, op, cited.. A73
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Freedom of speech and liberty of press are not
absolute and unqualified rights, but are relative j.e. it does
net mean that one can talk or distribute where, when and
how one chooses. However, there can be no absolute test of
the reasonableness of restrictions, and it is for the court to
decide whether a restriction in the circumstances of the case
should or should not be held to be reasonable. Freedom of
expression implies freedom of communication by all lawfui
means, and freedom to receive the communication.

"Public order’ includes pubiic safety and speeches
likely to affect the public safety will not receive any
constitutional protection. The various Public Safety Acts, to
the extent that their object is the maintenance of public
order, are proper restrictions on freedom of speech.

The conceptions of decency and morality, not being
static phenomena, have differed not only in different
societies, but also in the same society at different timies of
its social and ethical history. Therefore, questions relating
to such matters should he approached in the right of the
existing and generaily accepied notions.

In Pakistan, the penal law punishes obscene
Literature and songs ' and lottery offices ~ on the ground that
the former constitutes an offence against public decency
and morals and the latter against public morais. The word
‘obscenc’ in these provisions has been held to mean
anything expressing or suggesting ideas that arc unchaste,
tustful, impure, indecent and lewd, or caleulated to inflame
the passions.

' Section 292 and 294 of PPC
2 Section 284 A of PPC
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13) Right to information

The free flow of information i3 must for a
democratic socicty because it helps the society to develop.
It is now universally recognized that the right to
- formation is vital to democracy for ensuring transparency
and  accountability in governance. [t ensures that
governance 1s participatory. Even otherwise, a democratic
society or a mankind survives by accepting new 1wdeas,
experimenting with them, and rejecting them if found
unimportant, Therefore, it 1s necessary that whatever ideas
the government or its other members hold must be freely
put before the public.

The right to information is inciuded in UDHR and
in International Covenant on Civi and Political rights
1066. that “Everyone shall have the right w freedom of
expression, the freedom to seek and impart information and
:deas of all kind, regardless of frontiers™.

Normaily, the Executive carries out its work in
secret chambers and people or press hardly have an access
or control over it. The jursts argue that “a government
which functions in secrecy not only acts against demaocratic
decency, but aiso buries itself with its own burial”.
Therefore, a right o know is necessary 10 handle the affairs
celated to.executive and provides a platform for people to
participate in govemance with proper knowledge.

Therefore, n 18" Constitutional Amendment
passed in 2010, a new Article 19-A was added and the
Article guarantees that every citizen shall have the right to
have access to information n all matters of public
importance subject t0 regulation and reasonable restrictions
imposed by iaw. In other words, this ‘right to information’
is not absolute but it can be limited and sbridged by
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property made regulations and the rcgulation has to be
reasonabie otherwise it can be challenged in a court of law.

14) Frecdom of religion

Every citizen will have the right to profess, practise
and propagate his religion but this right is subject to law,
public order and morality. Every rehgious denomination
and every sect will have the right to establish, maintain and
manage 1ts religious institutions. '

The freedom extends not only to beliefs, but also to
religious acts and observances, e.g., modes of worship,
rituals, etc.

The right is subject to three important restrictions,
viz. law, public order and morality. Therefore, in
accordance with the principle that a Constitution should
recetve Liberal interpretation in favour of the citizen,
cspecially with respect to those provisions which were
destgned to safeguard the freedom of conscience and
worship, the words ‘subject to law’ cannot mean that the
nght to profess, practise and propagate religion may
completely be taken away by the law,

The right to freedom to propagate religion has to be
cxercised subject fo the requirements of public order and
safety; it does not extend to the activities, whicl are a crime
under the law.

15) Religious taxation
No person can be compelied to pay any special tax |
the proceeds of which are to he spent on the propagation or
matatenance of any religion other than his own, 2

" Article 200 0f the Constitution
- Article 21 of the Constitution
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In conirast to Pakistan, in India, there s complete
ban against taxation for promoting any particular religion. ’

16) Religious education

No person attending any educational institution can
be required to receive religious instruction, of take part in
any religious ceremony, oF attend religious worship, i such
instruction, ceremony or worship relates 10 a religion other
than his OWn.

In respect of any religious institution, there shall be
no discrimination against any community in the granting of
exemption ot concession in relation to taxation.

No religious community or denomination can be
prevented from providing religious instruction for pupils of
that community o©f denomination 1n any educational
institution maintained wholly by that community ©of
denomination; and no citizen can be denied admission {0
any educational stitution  receiving aid  from public
cevenues on the ground oniy of race, religion, caste or place
of birth. Nevertheless, these 11 ghts are subject 10 valid laws.

However, these rights can not prevent any pubiic
authority from making provisions for {he advancement of
any socially or educationally backward class of citizens. :

The donations made 10 religious institutions may
under fiscal statutes be exempted from ax, and where such
exemption has been granted, the concession will be
available to all donors irrespective of the religion to which
they belong.

[f an educational institution receives aid from public
revenues, it cannot refuse admission to a student merely on
the ground of s race, religion, caste or place of birth. It
may, however, regulate the admission on the ground of

! The Constitution of India, Articie 27.
T Article 22 of Constitution of Pakistan



330 Frovdanvstal Rights in Paboistan

other factors, ¢.¢., merits or residence. Fundamental ri ght of
admission to educational institutions is available in case of
only those institutions, which receive aid from public
revenue.  Similarly, allocation of seats to wvarious
communities, according to their ratio in population, is g
valid method for regulating admission to medical colleges.

Article 22 is not appiicable to socially and
educationally backward classes, and a public authority may
make special provisions for the advancement of any such
class of citizens. The govemnment may, therefore, make 3
regional classification for admission to an educational
institution.

17) Right to preperty

Every citizen has the right fo acquire, hold and
dispose of property in any part of Pakistan. This right is
subject to any reasonable restrictions in the Public interest
imposed by the Constitution or anyother law,

The term ‘property’ includes an interest in property,
like that of a morigagee or lessee, patents, copyrights and
every other thing of exchangeable value, For instance, the
nght of a jagirdar to land fevenue assessed on the land ig
property  and so is the right of an advecate 1o gain
livelihood by legal practice. |

The right to acquire, hold and dispose of property is
subject to reasonable restrictions in the public interest and
the question whether a restriction imposed by law is or is
not reasonable or in the public interest is for the court (o
determine. Any law Imposing unreasonable restrictions js,
therefore, void. Where Summary Military Court had ng
jurisdiction o order confiscation of propenty of conviets,

! Article 23 of the {onstitution
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order of confiscation was coram non-judice  and
confiscation of property violated Article 23.

18) Property rights

No person can be compulsorily deprived of his
property except in accordance with taw. No property can be
compulsorily acquired or taken possession of except for &
public purpose and by the authority of law which provides
for compensation for it; and the law either fixes the amount
of compensation or specifies the principles on and the
manner in which compensation is to be determined and
given.

However, the above mentioned rights can not affect
the validity of any law permitting  the compulsory
acquisition or taking possession of any property for
preventing danger to life, property of public health; or any
law permitting the taking over of any property which has
been acquired by, or come into the possession of, any
person by any unfair means, ot in any manner, contrary 1o
law: or any law relating to the acquisition, administration or
disposal of any property which is or is deemed to be enemy
property or evacuee property under any law (not being
property which has ceased to be evacuee property under any
law), or any law providing for the taking over of the
management of any property by the State for a limited
period, either in the public interest or in order o secure the
proper management of the property, o1 for the benefit of i1s
gwner; or any existing law or any 1aw made in pursuance of
Article 253; or any law providing for the acquisition of any
class of property for the purpose of:

{H providing education and medical aid to all or

any specified class of citizens; of
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(7} providing housing and public facilities and
services such as roads, water Supply,
sewerage, gas and electric power to al{ or
any specified class of citizens: or

(711} providing maintenance to those who, on
account  of  unemployvment, sickness,
infirmity or old age is unable to maintam it
for themselves, !

The adequacy or otherwise of any compensation
provided for by any such law as is referred to in this
Article, or determined in pursuance thereof, shail not be
called in question in any court.

The State cannot deprive a person of his property
merely by executive action; it must show a valid jaw and
compliance with it in support of the action. Hence, laws
depriving a person of right to gain livelihood by legal
practice are within the ambit of Article 24 and, thereforc,
invalid,

Article 24(2) imposes constitutional restrictions on
the faw of eminent domain, i.e. the power of the State to
acquire the property of its subjects, and deals with only one
class of deprivation of property, all other forms of
deprivation being governed by Article 24(1).

The question whether property is being acquired for
a public purpose is a justiciable issue, and it is for the court
to decide whether the acquisition is for a purpose which
may properly be a public purpose, because if the underlying
reason for the acquisition is not a public purpose, the
acquisttion wilf be invalid,

Although the word ‘compensation® s not preceded
by the adjective ‘just’ as in the Constitution of the United

b Article 24 of the Constituion
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States of America, = it can only mean fall and fair money
cquivalent of the property.

19) Equality before jaw

All citizens are equal betore faw and are entitied to
equal protection of law. There shall be no discrimination on
the basis of sex alone but 1t will not prevent the State from
making any spccial provision for the protection of women
and children. ”

There is @ subtle distinction between  ‘equallty
before law’ and ‘equal protection of law™. the former means
that every citizen, whether man or woman, rich or poor,
educated or illiterate, Muslim or non-Musiim, stands on an
equal footing hefore law while the latter means that no
citizen can be put beyond the pale of law and no bill of
outlawry can be passed agamnst him. Thus, equality before
jaw can have no content other than the one, which 15
compatible with the due maintenance of the guarantee of
equal protection of law. ’

The rule of equality before the law was enunciated
by Dicey as part of his thesis on the rule of law, which, m
comparison with other contemporary Constitutions, was a
charactenistic feature of the Constitution of the United
Kingdom. By asserting that under that Constitution al} men
were equal before the law, what he meant to convey was
that all citizens were equally subject 10 the ordinary law of
ihe land administered by the ordinary cousts and that the
rule of law in this sense excluded the idea of any exemphion
of officials or others from the duty of obedience 10 the law

| The Fifih Amendment

2 Aricle 25

¥ prohi, A. K., ‘The Fundamentat Law of Pakistan™ Din Muhammad
Press, Karachi, 1958, 7. 34
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which governed other citizens or from the jurisdiction of
the ordinary tribunals.

In Pakistan, every official is under the same
responsibility, for cvery act done without legal justification,
4s any other citizen, and if he commits a tort, he is ltable for
it in the ordinary civil courts, 2 Siumilarly, any law made or
action taken in violation of principles contained in Article
25 is liable to be struck down. The equality provision of the
Fourteenth Amendment to the Constitution of the United
States of America forbids the States from denying to any
persont within their jurisdiction the equal protection of the
laws.

Indeed, the right of ‘access (o justice’ is an
inviolable right enshrined in the Constitution, which is
equally found in the doctrine of due process of law. The
nght of access to justice includes the right to he treated
according to law, the right to have a fair and proper trial
and a right to have an impartial court or tribunal, However,
without having an independent judiciary, the fundamentaf
nights enshrined in the Counstitution will be meaningless and
will have no efficacy or beneficial value to the public at
targe. *

Further, it is a generally accepted doctrine that the
‘equal protection of the jaws’ clause permits classification,
and all classifications proceed on inequality. Inequaiity is
permissible if the same is based op classification, which in
turn must be reascnable and must not be arbitrary. Such
ctassification must be based on g defined criterion and must

' Dicey. * An Introduction to the Law of the Constitution’ Macmillan &
Co., London, 10% ¢d. 1959, arp. 1034

* Jibendranath Kistore Acharya Choudhry v Province of East ¢, Kistar,
PLD, [1957] 8.C. Pak 9.

" Al-Jehad Trust v Federation of Pakistan, PLD [1956] S.C. 324,
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have a nexus with the objective for which the classification
has been necessitated but may not be made with
mathematical nicety or scientific exactness.

Generally, the equal protection clause does not
forbid discrimination with respect to things that are
different. *The validity of classification,” says Lord
Rottschaefer in his treatise on constitutional law, ‘thus
depends on whether the legislature had reasonablc grounds
for its restriction of the class upon which burdens are
imposed or benefits conferred. !

A variety of rights are included in the guarantec of
equal protection of the laws. For example;

(i) As the equality clausc does not prohibit
different laws for those differently
cireumstanced, it is not contravened, if, as
compared with men, women are assigned a
lesser number of seats on a District Board, or
reasonable classification on territorial basis
is adopted for bye-clections to the same
legislative body.

(ii)  Communal electorates do not offend against
the Article.

(iii) A university may in preference to one
regional language rightly make another
fanguage the medium of examination.

(iv} A scheme reserving seats in a medical
college for students from particular areas Is a
justifiable classification.

(V) The allocation of seats to various
communities according to their ratio In
population, is a valid method for regulating
admission to medical colleges.

| 1ord Rottschaefer, ‘constitutional Law’ guoted in Brohi, A. K., op.
cited. P. 353
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{(vi) State can make any special provision under
Article 25¢(3) for protection of women and
children and fix quota of seats for women
candidates.

(vit}  On one occasion, a lady, who appeared to be
mcapable of conducting a complicated case
of inherited property herself, was ordered by
Supreme  Court to be provided with
assistance of a competent experienced
lawyer, which assistance would be deemed
to be in pursuance of fundamental right
contained in Article 25(3).

20) Right to cducation

The State shall provide free and compulsory
education to all children of the age of five to sixteen years
in such manner as may be determined by law. This ri ght to
education has been recently added through 18"
constitutional amendment in 2010.

The right to education is recognized as a
fundamental human right. According to the International
Covenant on Economic, Social and Cultural Rights, the
rght to education includes the right to free, compulsory
primary education for al, an obligation to develop
sccondary education accessible to all, in particular by the
progressive introduction of free secondary education, as
well as an obligation to develop equitable access to higher
education, deally by the progressive introduction of free
higher education. ' The right to education also includes a
responsibility to provide basic education for individuals
who have not completed primary education. In addition to

' {Article 13 and 14)
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these access to education provisions, the right to education
encompasses the obligation 10 rute out discrimination at all
tevels of the educational system, o st minimum standards
and to improve quality of cducation. Simifarly, this right is
guaranteed in the Universal Declaration of Human Rights,
UNESCO Convention agamst Discrimination in Education
and Convention on the Ehmination of All Forms of
Discrimination Against Women and the European
Convention on Human Rights.

The torm, ‘Education’ 15 normally used or formal
institutional instructions. However, the 1960 UNESCO
Convention against Discrimination i Education defines
education in Ariicle 1{2) as a1l types and levels of
education, (inchuding) access to education, the standard and
quality of education, and the conditions under which it is
given.” ' 1n a wider sense cducation may describe “all
activities by which a human group transmits to s
descendants a body of knowledge and skills and 2 moral
code which enable the group o subsist”. In this sense¢
cducation refers to the transmission to a subsegquent
generation of those skills nceded to perform tasks of daily
living, and further passing on the social. cultural, spiritual
and philosophical vatues of the particular community. -
©ducation means the ‘eplire process of social lite hy means
of which individuals and sacial groups ltearm 10 develop
consciousty within, and for the benefit of, the national and
international  comMMmuniies, e whole of their personal
capabilities. attitudes, aptitudes and knowledge.”

' Beiter, Kiaus Dieter §2009). "The Prateciion of the Right 10 Fducaton
hy Internadonal Law, The Hague: Martinus Nijhoft. p. 19, ISBN G-
04-14704-7.

? article Hal of UNESCO'S 1574 Recommendation CONCErTHNG
Education for internanonal Undersianding. Co-operation and Peace and
£ ducation refanng 10 Human Rishts and Fundamental Freedoms.
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The right to education can be assessed using the 4
AS cniterion, which asserts that for education to be 2
meaningful  right it must be available, accessible,
acceptable and adaptable. This criterion was developed by
the former UN Special Rapporteur on the Right to
Education, Katarina Tomasevski. The 4 As are as follows:

* Availability - funded by governments, education is
universal, free and compulsory. There should be
proper infrastructure and facilities in place with
adequate  books and materials for students.
Buildings should meet both safety and sanitation
standards, such as having clean drinking water.
Active recruitment, proper training and appropriate
reiention  methods should ensure that enough
qualified staff is available at cach school,

* Accessibility — all children should have equal access to
school services regardless of gender, race, religion,
ethnicity or socio-economic status. Efforts should
be made to ensure the inclusion of marginalized
groups including children of retugees, the homeless
or those with disabilitics. There should be no forms
of segregation or denial of aceess W any students.
This includes ensuring that proper laws are in place
againsi any child labour or exploitation to prevent
children trom obtaining primary or secondary
education. Schools must he within a reasonable
distance for children within  the community,
otherwise transportation  should be provided to
students, particularly those that might live in rura]
areas, o ensure ways to schoo! are safe and
convement. Education should be affordable to all,
with textbooks, suppiies and uniforms provided to
students at no additional costs.

" Acceptability — the quality of education provided shouid
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be free of discrimination, relevant and culturally
appropriate for all students. Students should not be
expected to conform to any specific religious or
ideological views. Methods of teaching should be
objective and unbiased and matertal available
should reflect a wide array of ideas and beliefs.
Health and safety should be emphasized within
schools including the elimination of any forms of
corporal punishment. Professionalism of staff and
teachers should be maintained.

- Adaptability ~ educational programs should be flexible
and able to adjust according to societal changes and
the needs of the community. Schools should respect
observance of religicus or cultural holidays in order
to accommaodate students, along with providing
adequate care to those students with disabilities.
The fulfillment of the right to education on a

national level may be achieved through free and

compulsory education, or more specificaily  free
compulsory primary education, as stated i both the

Universal Declaration of Human Rights and  the

International Covenant on Economic, Social and Cuitural

Rights. The Constitution of Pakistan follows this model;

hence make education free and compuisory from the age of

5 {five) i 16 (sixteen) and the details of the ed ucation have

to be prescribed by law.

21) Access to public places
There can be no discrimination against auy citizen
on the ground only of race, refigion, caste, scx, residence or
place of birth in respect of access to places of public
entertainment or resort. This right does not extend to the
places intended for religious purposes only. However, this
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right will not prevent the State fom making any special
provisien for women and children. '

It means that alf citizens have equal rights in respect
of access to places of public entertainment or resort. No ene
would be barred,

22} Discrimination in services

No citizen can be discriminated against in respect of
dny appotniment on the ground only of race, reli gion, caste,
sex, residence or place of birth if he is otherwise qualified
for appointment in the service of Pakistan. However, certain
posts may be reserved for a period not exceeding twenty
years from the commencing day {1.e. 12 April 1973) for
persons belonging to any class or area to secure their
adequate representation in the service of Pakistan,
Furthermore, specified posts or services may be reserved
for members of either sex if such posts or services entail the
performance of duties and functions, which cannot he
adequately performed by members of the other sex. *

This section intends to afford fair protection to the
people belonging to different languages or cultures. Thev
are entitled 10 preserve entry on the basis of race, religion,
caste or domicile as was done under apartheid in South
Africa. However, the state mtervene to protect women ot
children who normally are in a disadvantageous position
©.gcenmn areus or tmes mav be fixed for women or
children,

These nghts explain the principle  of  cyual
Opportunities 1. equal citizen will have equal opportunitics
and thiere shall be no diserimination based on religion, race,

' Article 28
T Artcie 27
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sex and caste etc. However, state as a guardian of
disadvantaged class may fix quola for certain classes or
areas. For example in federal services, quota has been fixed
for peopie of different provinces. Furthermore, in most of
the departments, 2% seats are reserved for disables people
or nursing profession is declared the domain of women.
This is a positive discrimination to give an advantage to the
people of less privileged arcas of segments of society and
promote their district languages, script or culture and can’
establish special institutions for that purpose.

The quota system was originaily planned for 20
years 1o be expired in 1993 but the Federal Government has
extended its operation for another 20 years.

23) Languages and culture

Any sections of citizens having a distinct language,
script or culture have the right to preserve and promote the
same and subject to law, establish institutions for that
purpose. 1

This is subject to the operation of Article 251.
Under this Article, Undu has been declared the National
language of Pakistan and arrangements shall be made for
its being used for official and other purposes. In addition,
without prejudice to the status of the National language, a
Provincial Assembly may, by law, prescribe measures for
the teaching, promotion and use of provincial languagoes.

PU—

' article 2§ of the Constitution
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PRINCIPLES OF POLICY IN PAKISTAN

1. Introduction

‘The Principles set out in Chapter Two of the
Constitution of Pakistan are called the Principles of Policy.
It 15 the responsibility of each organ and authority of the
state, and cach person performing functions on behalf of an
organ or authority of the state, to act in accordance with
these Principles in so far as they relate to the functions of
the organ or authority. The observance of these Principles
is subject 1o the availability of resources.

The President in relation (o the affairs of the
Federation, and the Governor of each Provinee in relation
to the affairs of his Province, shall cause to be prepared and
laid befere the National Assembly or the Provincial
Assembly a report on the observance and mplementation
of the Principles of Policy. '

the Principles themselves are not rules of law.
Their true pesition has been determined by the Constitution
* itself, which provides that the responsibility of deciding
whether any action of an organ, authority or an officral is in
accordance with the Principles of Policy 1s that of the organ
or authority, or of the person concermed. In other words,
these Principles of Policy in contrast with the F undamental

' Article 70 of the Constitution of Pakistan
2 Article 30
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Rights discussed in the previous chapter are not mandatory
or justiciable but are only of recommendatory nature.

2. Over view
Articles 31 to 40 deal with the foi lowmg substantive
Principles of Policy:
1. Promotion of Islamic way of life {Article 31)
2. Promotion of local government institution (Articie 3
3. Parochial and other stmilar prejudices to be
discouraged (Article 33)
4. Ensunng the full participation of women in national
life (Article 34)
Protection of marriage and family (Article 35)
Protection of rights of minorities {Article 36)
Promotion of social justice (Article 37)
Promotion of social and cconomic well-being of the
people (Article 38)
Participation of people in Armed forces (Article 39)
(). Strengtheming  bonds - with Muslim  world  and
promotiag International peace {Article 40)

%

o

13 Isfamic way of life

The government will take steps to enable the
Muslims of Pakistan to order their lives in accordance with
the fundamental principles and basic concepts of Islam and
to provide faciliies whereby they may be enabled to
understand the meaning of life accerding to the Holy Quran
and Sunnah.

The state have to endeavour, as respect the Musiims
of Pakistan, to make the teaching of the Holy Quran and
Islamiat compulsory, to encourage and facilitate the
learning of Arabic language and to secure correct and exact
printing and publishing of the Holy Quran; to promote unity
and the observance of the Islamic moral standards: and to
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secure the proper organization of Zakat, Ushr, auqaf and
moesques. 1

2} Local Government

The state have to encourage local governmernt
institutions compased of elected representatives of the areas
concerned and in such institutions special representation
will be given to peasants, workers and womer. 2

Pakistan has a three-tier system of government:
federal, provincial and local. For urban areas, there arg
metropolitan  Corporations, Municipal Corporations,
Municipal Committees and Town Committees, whereas for
rural areas, there are District Councils and Union Counciis.
This is a very eclaborate system but their powers and
functions are limited.

3) Discouraging the prejudices
The State shall discourage parochial, racial, tribal,
sectarian and provincial prejudices among the citizens. 3

4) Women participation
Steps shall be taken to ensure full participation of
women in alt spheres of national life. 4
Separate ministries have been established at Federal
and Provincial levels o work for the full participation of
women in national fife. Nevertheless, women are
underrepresented in all spheres of national life.

' Articie 31
* Article 32
' Article 33
* Articie 34
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5) Marriage and family
The State shall protect the marriage, the family, the
mother and the child. |

6) Minority rights
The State shalt safeguard the legitimate rights and
interests of minorities, including their due representation in
the Federal and Provinciai services. ?

7} Social justice

The State shall promote, with special care, the
educational and economic interests of backward classes or
areas; remove illiteracy and provide free and compulsory
secondary education within minimum possible period;
make technical and professional education generally
available and higher education equally accessible to all on
the basis of merit; ensure inexpensive and expeditious
justice; make provision for securing just and humane
conditions of work, ensuring that children and women are
not employed in vocations unstited to their age or sex, and
for maternity benefits for women in employment; enable
the people of different areas through education, training,
agricultural and industrial development and other methods,
to participate fully in all forms of pational activities,
including employment in he service of Pakistan; prevent
prostitution, gambling and taking of injuricus drugs,
printing, publication, circulation and display of obscene
literature and advertisements; prevent the consumption of
alcoholic liquor otherwise than for medicinal and, in the
case of non-Muslims, religious purposes; and decentralize

U Articie 35
2 Article 36
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the Government administration so as to facilitate
expeditious disposal of its business to meet the convenience
and requirements of the public. *

The principles of policy contained in Article 37 can
be invoked in aid of the provisions of other Articles. In
other words, the provisions of the Article are not directly
enforceable, but are enforcesble indirectly as an aid in
interpretation of other provisions of the Constitution and of
legislation. °

Once an action is taken or an organ or authority of
the State promulgates a law in pursuance of Article 37, it is
that action or that law only, which must be examined to see
whether any right has thereby been created in any person. *

8) Well being of the people

The State shall secure the well-being of the people,
irespective of sex, caste, creed or race, by raising their
standard of living, by preventing the concentration of
wealth and means of production and distribution in the
hands of a few to the detriment of general interest and by
ensuring equitable adjustment of rights between employers
and employees, and landlords and tenants; provide for all
citizens, within the available resources of the country,
facilities for work and adequate livelihood with reasonable
rest and leisure; provide for all persons emploved in the
service of Pakistan or otherwise, social security by
compulsory social insurance or other means: provide basic
necessities of life, such as food, clothing, housing,
education and medical relief, for all such citizens,
utespective of sex, caste, creed or race, as are permanent]y

' Articie 37

i Zohra v Governent of Sind, PLD (1996) Kar. §
ibid,
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or terporarily unable to earn their hivelihood on account of
infirmity, sickness or unemployment; reduce dispanty in
the income and earnings of individuals, including persons
in the various classes of the service of Pakistan; and
eliminate riba as early as possible. ' In a recent Judgement,
the Shariat Appellant Bench of the Supreme Court of
Pakistan has declared riba {intercst) un-lslamic and has
suggested variocus ways to Islamize the economy.

The prowvisians of Article 38 are not durectly
cnforceable, but are enforceable indirectly as an aid in
mterpretatmn of other provisions of the Constitution and of
legisiation. *

9) Participation in forces

The State shall enable people from all parts nf
Pakistan to participate in the Armed Forces of Pakistan. °
This was necessitated due to the fact that the Pumnjab
dominated Pakistan Army and the other Provinces
especiaily Sind and Baluchistan were poorly represented.
Since the promulgation of the Consttiution quarter a century
ago, the situation has not changed.

19) Internationai reiations

The State shall endeavor to preserve and strengthen
fraternal relations among Muslim  countries based on
[slamic unity, support the common interest of the peoples of
Asia, Africa and Latin Amernica, promote international
peace and security, foster goodwill and friendly relations
among all nations and encourage the settlement of
international disputes by peaceful means.

" Article 38 of the Constitution _

* 1. I. Tajak v government of Baluchistan [1993] $.C. 445
 Anicle 39

* Article 40 of the Constitution
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Annexure A

UNIVERSAL DECLARATION OF HUMAN
RIGHTS, 1948

Preamble

Whereas recognition of the inherent dignity and of
the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and
peace in the world,

Whereas disregard and contempt for human rights
have resulted in barbarous acts which have outraged the
conscience of mankind, and the advent of a world 1n which
human beings shall enjoy freedom of speech and belief and
freedom from fear and want has been proclaimed as the
highest aspiration of the common people,

Whereas it is essential, if man is not to be
compelled to have recourse, as a last resort, 10 rebellion
against tyranny and oppression, that human rights should
be protected by the rule of law,

Whereas it is essential to promote the development
of friendly relations between nations,

Whereas the peoples of the United Nations have in
ihe Charter reaffirmed their faith in fundamental human
rights, in the dignity and worth of the human person and In
the equal rights of men and women and have determined to
promote social progress and better standards of life in
larger freedom,

Whereas Member States have pledged themselves
to achieve, in co-operation with the United Nations, the
promotion of universal respect for and observance of
human rights and fundamental freedoms,
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Whereas a common understanding of these rights
and freedoms is of the greatest importance for the full
realization of this pledge,

Now, Therefore, THE GENERAL ASSEMBLY
proclaims

THIS  UNIVERSAL  DECLARATION OF
HUMAN RIGHTS as a common standard of achievement
for all peoples and all nmations, to the end that every
individual and every organ of society, keeping this
Declaration constantly in mind, shall strive by teaching and
education to promote respect for these rights and freedoms
and by progressive measures, national and international, to
securc their universal and effective recognition and
observance, both among the peoples of Member States
themseives and among the peopies of territories under their
jurisdiction.

Article I
All human beings are born free and equal in dignity and

rights. They are endowed with reason and conscience and
should act towards one another in a spirit of brotherhood.

Article 2

Everyone is entitled to all the rights and freedoms set forth
tn this Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other
status. Furthermore, no distinction shall be made on the
basis of the political, jurisdictional or intemational status of
the country or territory to which a person belongs, whether
1t be independent, trust, non-self-goveming or under any
other limitation of sovereignty.

Article 3
Everyone has the right to life, liberty and security of
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person.

Article 4
No one shall be held in slavery or servitude; slavery and the
slave trade shall be prohibited in all their forms.

Article 5
No one shall be subjected to torturc or L0 cruel, inhuman or
degrading treatment or punishment.

Article 6
Everyone has the right to recognition everywhere as a
person before the law.

Article 7

All are equal before the law and are entitted without any
discrimination to equal protection of the law. All are
entitled to equal protection agamnst any discrimination In
violation of this Declaration and against any incitement to
such discnmination.

Article 8

Fveryone has the right to an effective remedy by the
competent national ribunals for acts violating the
fundamental rights granted him by the constitution or by

law.

Article 9
No one shall be subjected to arbitrary amrest, detention of
exile.

Article 10

Everyone is entitled n full equality to a fair and public
hearing by an independent and impariial tribamal, in the
determination of his rights and obligations and of any
criminal charge against him.
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Article 11

(1} Everyone charged with a penal offence has the i ght to
be presumed innocent until proved guilty according to law
in a public trial at which he has had all the guarantees
necessary for hus defence.

(2) No one shall be held guilty of any penal offence on
account of any act or omission which did not constitute a
penal offence, under national or international faw, at the
time when it was committed Nor shall a heavier penalty he
imposed than the one that was appiicable at the time the
penal offence was commitied.

Article 12

No ane shall be subjceted to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks
upon his honour and reputation. Everyone has the night to
the protection of the law against such interference or
attacks,

Article 13

(1) Everyone has the nght to freedom of movement and
residence within the borders of each state.

{2} Everyone has the right to Jeave any country, including
his own, and to return to his country.

Article 14

{1} Everyone has the right to seek snd to enjoy in other
countrics asylum from persecution.

(2} This right may not he invoked in the case of
prosceutions genuinely arising from non-polifical crimes or
from acts contrary to the pumposes and principles of the
United Nations.
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Article 15

(1) Everyone has the right to a nationality.

(2) No one shall be arbitrarily deprived of his nationality
nor denied the right to change his nationality.

Article 16

(1) Men and women of full age. without any limitation due
to race, nationality or religion, have the right to marry and
to found a family. They are entitled to equal nghts as to
marriage, during marriage and at its dissolution.

(2) Marriage shail be entered into only with the free and
full consent of the intending spouses. _

(3) The family is the natural and fundamental group unit of
society and is entitled to protection by societly and the
State.

Axticle 17

(1) Everyone has the right 1o awn property alone as well as
in association with others.

(2) No one shail be arbitrarily deprived of his property.

Article 18

Everyone has the right to freedom of thought, conscience
and religion: this right includes freedom to change liis
religion or belief, and freedom, gither  alone or i
community with others and in public or private, 10 marnfest
his religion or beliet in teachmg, praciie, worship and
ohservance.

Article 19
Everyone bas the nght to freedom of opinion and
expression; this right includes freedom (o hold opinions
without interference and to seek, receive and impart
information and ideas through any media and regardless of
frontiers.
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Article 20

(1) Everyone has the right to freedom of peaceful assembly
and association.

(2) No one may be compelied to belong to an association.

Article 21

(1) Everyone has the right to take part in the government of
his  country, directlty or through freely chosen
representatives,

(2} Everyone has the right to equal access to public service
in his country.

(3) The will of the people shall be the basis of the authority
of government; this shall be expressed in periodic and
genuine elections which shall be by universal and equal
suffrage and shall be held by secret vote or by equivalent
free voting procedures,

Article 22

tveryone, as a member of society, has the right to social
security and ig entitled to realization, through nationai
effort and international co-operation and in accordance
with the organization and resources of each State, of the
economic, social and cultural rights indispensable for his
dignity and the free development of his personality.

Article 23

(1} Everyone has the right to work, o free choice of
empioyment, to just and favourable conditions of work and
1o protection against unemployment,

(2) Everyone, without any discrimination. has the right to
equal pay for equal work.

(3) Everyone who works has the right to fust and
favourable remuneration ensuring  for himself and his
family an  existence worthy of human dignity, and
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supplemented, if necessary, by other means of social
protection.

{4) BEveryone has the right to form and to toin trade unions
for the protection of his interests.

Article 24

Everyone has the nght te rest and leisure, including
reasonable limitation of working hours and periodic
holidays with pay.

Article 25

(1) Everyone has the right to a standard of living adequate
for the health and well-being of himself and of his famuly,
including food, clothing, housing and medical care and
necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond
his control.

(2} Motherhood and childhood are entitled to special care
and assistance. All children, whether born in or out of
wedlock, shall enjoy the same social protection.

Article 26

(1) Everyone has the right to education. Education shall be
free, at lgast in the clementary and fundamental stages.
Elementary education shall be compulsory. Technical and
professional education shall be made generally available
and higher education shall be equally accessible 10 all on
the basis of menit.

{2} Education shall be direcied 10 the fulf development of
rthe human personality and 1o the strengthening of respect
for human nghts and fundamental freedoms. It shall
nromote undersianding, tolerance and friendship among ali
pations, racial or religious groups, and shall further the
activities of the United Natons for the mantenance of
peace.
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(3) Parents have a prior right fo choose the kind of
education that shall be given to their children.

Article 27

(1) Everyone has thc right freely to participate in the
cultural life of the community, 10 enjoy the arts and to
share 1n scientific advancement and its benefits.

(2) Everyone has the right to the protection of the moral
and material interests resulting from any scientific, literary
or artistic production of which he 1s the author.

Article 28

Everyone is entitled to a social and intemational order in
which the rights and freedoms set forth in this Declaration
can be fully realized.

Article 29

{1} Everyone has dutics to the commumty in which alone
the free and full development of bus personality is possible.
{2) In the exercise of his rights and freedoms, everyone
shall be subject only to such limifations as are determined
by law solely for the purpose of securing due recognition
and respect for the rights and freedoms of others and of
meeting the just requirements of morality, pubhic order and
the general welfare in a democratic society.

(3} These rights and freedoms may in no case be exercised
contrary to the purposes and principles of the United
Nations.

Article 36

Nothing 111 this Declaration may be interpreted as implying
for any State, group or person any right o engage in any
activity or to perform any act aimed at the destructmn of
any of the rights and freedoms set forth herein.
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INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS, 1966

Preambie

The States Parties to the present Covenant,

Considering that, in accordance with the principles
prociaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the
inherent dignity of the human person,

Recognizing that, in accordance with the Universal
Declaration of Human Rights, the ideal of free human
beings enjoying civil and political freedom and freedom
from fear and want can only be achieved if conditions are
created whereby everyone may enjoy his civil and political
rights, as well as his economic, social and cuitural rights,

Considering the obligation of States under the
Charter of the United Nations to promote universal respect
for, and observance of, human rights and freedoms,

Realizing that the individual, having duties to other
individuals and 1o the community to which he belongs, 1s
under a responsibility to strive for the promotion and
observance of the nghts recognized in the present
Covenant,

Agree upon the following articies:

PART I

Article 1
i. All peoples have the right of self-determination. By
virtue of that right they freely determine their political
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status and freely pursue their economic, social and cultural
development.

2. All peoples may, for their own ends, freely dispose of
thetr natural wealth and resources without prejudice to any
obligations arising out of intemational economic co-
operation, based upon the principle of mutual benefit, and
international faw. In no case may a people be deprived of
115 own means of subsistence.

3. The States Parties to the present Covenant, including
those having responsibility for the administration of Non-
Self-Governing and Trust Territories, shall promote the
reatization of the right of self-determination, and shali
respect that right, in conformity with the provisions of the
Charter of the United Nations.

PART II

Article 2

I. Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other
opinion, national or social erigin, property, birth or other
stafus,

2. Where not already provided for by existing legisiative or -
other measures, cach State Party to the present Covenant
undertakes 10 take the necessary steps, in accordance with
i1s constitutional processes and with the provisions of the
present Covenant, o adopt such laws or other rmeasures as
may be necessary to give effect to the nights recognized i
the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a} To ensure that any person whose rights or freedoms as
herein recognized are violated shall have an effective
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remedy, notwithstanding that the violation has been
committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shatl
have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the
State, and to develop the possibilities of judicial remedy;
(c) To ensure that the competent authorities shall enforce
such remedies when granted.

Article 3
The States Parties 1o the present Covenant undertake o
ensure the equal right of men and women to the enjoyment
of all civil and political rights set forth in the present
Covenant.

Articie 4

1. In time of public emergency which threatens the life of
the nation and the existence of which s officially
proclaimed, the States Parties to the present Covenant may
take measures derogating from their obligations under the
preseni Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures are
nol  inconsistent with their other obligations under
international law and do not involve discrimination solely
on the ground of race, colour, sex, language, religion or
social origin.

2. No derogation from articles 6, 7, & (paragraphs | and 2},
11, 15, 16 and 18 may be made under this provision.

3. Any State Party to the present Covenant availing iseif of
the right of derogation shall immediately inform the other
States Parties to the present Covenant, through the
intermediary of the Secretary-General of the United
Nations, of the provisions from which it has derogated and
of the reasons by which it was actuated. A further
communication shall be made, through the same
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intermediary, on the date on which it terminates such
derogation,

Article 5 :

1. Nothing in the present Covenant may be interpreted as
implying for any State, group or person any right to en gage
In any activity or perform any act aimed at the destruction
of any of the rights and freedoms recognized herein or at
their limitation to a greater extent than is provided for in
the present Covenant.

2. There shall be no restriction upon or derogation from any
of the fundamental human rights recognized or existing in
any State Party to the present Covenant pursuant to law,
conventions, regulations or custom on the pretext that the
present Covenant does not recognize such rights or that it
recognizes them to a lesser extent.

PART Il

Article 6

L. Every human being has the inherent right to life. This
right shall be protected by law. No one shall he arbitrarily
deprived of his life.

2. In countries which have not abolished the death penalty,
sentence of death may be imposed only for the most serious
crimes in accordance with the law in force at the time of
the commission of the crime and not contrary to the
provisions of the present Covenant and to the Convention
on the Prevention and Punishment of the Crime of
Genocide. This penalty can only be carried out pursuant to
a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of
genocide, it is understood that nothing in this article shall
authorize any State Party to the present Covenant fo
derogate in any way from any obligation asstmed under the
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provisions of the Convention on the Prevention and
Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, paréon
or commutation of the sentence of death may be granted in
all cases.

5 Sentence of death shall not be imposed for comes
committed by persons below eighteen years of age and
shail not be carried out on pregnant womden.

6. Nothing in this article shall be invoked to delay or to
prevent the abolition of capital punishment by any State
Party to the present Covenant.

Article 7

No one shall be subjected to torture o1 to cruel, inhuman or
degrading treatment of punishment. In particular, no one
shall be subjected without his free consent to medical or
scientific experimentation.

Article 8

1. No one shall be held in slavery; slavery and the slave-
trade in all their forms shall be prohibited.

2 No one shall be held in servitude,

3. {(a)} No one shail be required to perform forced or
compuisory labour;

(b) Paragraph 3 (2) shall not be held to preclude, in
countries where imprisonment with hard labour may be
sjmposed as a punishment for a crime, the performance of
hard labour in pursuance of a sentence o such punishment
by a competent court;

(c) For the purpose of this paragraph the term "forced or
compulsory labour" shall not include:

(i} Any work or service, nol referred to in subparagraph (b),
normally required of a person who is under detention in
consequence of a lawful order of a court, or of a person
during conditional release from such detention,
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(i1} Any service of a military character and, in countries
where conscientious objection is recognized, any national
service required by law of conscientious objectors:

(it1) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community;

(iv} Any work or service which forms part of normal civil
obhgations.

Article ¢

1. Everyone has the right to liberty and security of person.
No one shall be subjected to arbitrary arrest or detention.
No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as arc
established by law.

2. Anyone whe is arrested shall be informed, at the time of
arrest, of the reasons for his arrest and shall be promptly
mformed of any charges against him,

3. Anyone arrested or detained on a criminal charge shall
be brought promptly before a judge or other officer
authorized by law to excrcise judicial power and shall be
entitled to trial within a reasonable fime or to release. It
shall not be the general rule that persons awaiting trial shall
be detained in custody, but release may be subject to
guarantees 1o appear for tnal. at any other stage of the
judicial proceedings, and, should occasion artse, for
execution of the judgement.

4. Anyone who is deprived of hig liberty by amest or
detention shall be enttled to take proceedings before a
court, in order that that court may decide without delav on
the lawfulness of his detention and order his release if the
detention is not lawful.

3. Anyone who has been the victim of unlawful arrest or
detention shall have an enforceable right to compensation.
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Article 10

1. All persons deprived of thetr liberty shall be treated with
humanity and with respect for the inherent digmity of the
human person.

2. (a) Accused persons shall, save i exceptional
srcumstances, be segregated from convicted persons and
shall be subject to separate treatment appropriate to their
status as unconvicted persons,

(b) Accused juventie persons shall be separated from adults
and brought as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of
prisoners the essential aim of which shall be their
ceformation and social rehabilitation. Juvenile offenders
shail be segregated from adults and be accorded treatment
appropriate to their age and legal status.

Article 11
No one shall be imprisoned merely on the ground of
inability to fulfil a contractual obligation.

Article 12

1. Everyone lawfolly within the territory of a State shall,
within that territory, have the right to iberty of movement
and freedom 1o choose his residence.

2. Everyone shall be free to leave any country, inciuding
his own.

1. The above-mentioned rights shall not be subject to any
restrictions except those which are provided by law, are
necessary to protect national security, public order {ordre
public), public health or motals or the rights and freedoms
of others, and arc consistent with the other rights
recognized in the present Covenant.

4. No one shalt be arbitrarily deprived of the right to enter
his own country.
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Article 13

An alien lawfully in the territory of a State Party to the
present Covenant may be expelled therefrom only in
pursuance of a decision reached in accordance with law and
shall, except where compelling reasons of national securtty
otherwise require, be allowed to submit the reasons against
his expulsion and to have his case reviewed by, and be
represented for the purpose hefore, the competent authority
Or 4 person or persons especially designated by the
competent authority.,

Article 14

L. All persons shall be equal before the courts and
tribunals. In the determination of any criminal charge
against hum, or of his rights and obligations in a suit at faw,
everyone shall be entitled 1o a fair and public hearing by a
competent, independent and impartial tribunal established
by law. The press and the public may be excluded from all
or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or
when the interest of the private lives of the parties so
requires, or to the extent strictly necessary in the opinion of
the court in special circumstances where pubiicity would
prejudice the interests of justice: but any judgement
rendered in a criminal case or in a suit at law shall be made
public except where the interest of Juvenile persons
otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children.

2. Everyone charged with 2 criminal offence shall have the
right to be presumed innocent until proved guilty according
to law.

3. In the determination of any eriminal charge against him,
everyone shall be entitled to the following minimum
guarantees, in full equality: (a) To be informed promptly
and 1n detail i a language which he understands of the
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nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation
of his defence and to communicate with counsel of hus own
choosing,

() To be tried without undue delay;

(d) To be tried in his presence, and to defend himself In
person or through legal assistance of his own choosing; 10
be informed, if he does not have legal assistance, of this
right; and to have legal assistance assigned fo him, in any
case where the interests of justice so require, and without
payment by him 1 any such case if he does not have
sufficient means to pay for 1t;

(¢) To examine, or have examined, the witnesses against
him and to obtain the attendance and cxamination of
witnesses on his behalf under the same conditions as
witnesses against him;

(f) To have the free assistance of an interpreter if he cannot
understand or speak the language used in court,

(g) Not to be compelled to testify against himself or to
confess guilt.

4. Tn the case of juvenile persons, the procedure shall be
such as will take account of their age and the desirability of
promoting their rehabilitation.

5. Everyone convicted of a cnime shall have the right to his
conviction and sentence being reviewed by a higher
tribunal according to law.

6. When a person has by a final decision been convicted of
a criminal offence and when subsequently his conviction
has been reversed or he has been pardoned on the ground
that a new or newly discovered fact shows conclusively
that there has been a miscarriage of justice, the person who
has suffered punishment as a result of such conviction shail
be compensated according to law, unless it is proved that
the non-disclosure of the unknown fact in time is wholly or
partly attributable to him.

7. No one shall be liable to be tried or punished again for
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an offence for which he has already been finally convicted
or acquilted 1 accordance with the law and . penal
procedure of each country.

Article I3

I. No one shall be held guiity of any criminal offence on
account of any act or omission which did not constitute a
criminal offence, under nationat or international law. at the
time when it was committed. Nor shal] a heavier penalty be
imposed than the one that was applicable at the time when
the criminal offence was committed. If, subsequent to the
cormumission of the offence, provision is made by law for
the imposition of the lighter penalty, the offender shall
benefit thereby.

2. Nothing in this article shall prejudice the trial and
punishment of anv person for any act or omission which, at
the time when it was committed, was criminal according to
the general principles of law recognized by the community
of nations.

Article 16
Everyone shall have the right to recognition everywhere as
a person before the faw.

Article 17

I. No one shall be subjected to arbitrary or unlawfil
interference  with  his  privacy, family, home or
correspondence, nor to unlawful attacks on his honour and
reputation.

2. Everyone has the right to the protection of the law
against such inferference or attacks.

Article 18
I. Everyone shall have the right to freedom of thought,
conscience and religion. This right shall include freedom to



Foman Raghts . 369

have or to adopt a religion or belef of his choice, and
freedom, either individually or m community with others
and in public or private, to manitest his religion or belief in
worship, cbservance, practice and teaching.

2 Neo one shall be subject to coercion which would impair
his freedom to have or to adopt a religion o7 belief of his
choice.

1 Freedom to manifest one's religron or beliefs may be
subject only to such limitations as are prescribed by law
and are necessary to protect public safoty, arder, health, or
morals or the fundamental rights and freedoms of gthers.

4. The States Parties to the present Covenant undertake o
have respect for the liberty of parents and, when applicable,
legal guardians to ensure the religious and moral education
of their children in conformity with their own convictions.

Article 19

1. Everyone shall have the right to hold opinions without
interference.

7, Everyone shall have the right to freedom of eXpression;
this right shatl inciude freedom to seek, receive and impart
information and ideas of alt iinds, regardiess of fronuers,
either orally, in writing or in print, in the form of ait, or
through any other media af his choice.

1 The exercise of the rights provided for in paragraph 2 of
fhis arficle carries with it special duties and responsibilines.
It may therefore be subject to certain restrictions, but these
shall only be such as are provided by law and are
necessary’

(a) For respect of the rights of reputations of others:

(b) For the protection of national security or of public order
(ordre public), or of public health or morals.

Article 28
|. Any propaganda for war shall be prohibited by luw,
2. Any advocacy of national, racial or religious hatred that
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constitutes  incitgment to discrimination, hostility  or
violence shall be prohibited by law.

Article 21

The right of peaceful assembly shall be recognized. No
restrictions may be placed on the exercise of this right other
than those imposed in conformity with the law and which
are necessary in a democratic society in the interests of
nationa! security or public safety, public order (ordre
public), the protection of public health or morals or the
protection of the rights and freedoms of others.

Article 22

l. Everyone shall have the right to freedom of association
with others, including the right to form and join trade
untons for the protection of his interests.

2. No restrictions may be placed on the exercise of this
nght other than those which are prescribed by law - and
which are necessary in a demacratic society in the interests
of national security or public safety, public order (ordre
public), the protection of public health or morals or the
protection of the rights and freedoms of others. This article
shall not prevent the imposition of lawful restrictions on
members of the armed forces and of the police in their
exercise of this right.

3. Nothing in this article shall authorize States Parties to the
witernational  Labour Organisation Convention of 1048
concerning Freedom of Association and Protection of the
Right to Organize to take legislative measures which wolld
prejudice, or to apply the law in such a manner as 1o
prejudice, the guarantees provided for in that Convention.

Article 23 -
t. The family is the natural and fundamental group unit of
socrety and is cntitled to protection by society and the -
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State.

2. The right of men and women of marriageable age to
marry and to found a family shali be recognized.

3. No marriage shall be entered into without the free and
fult consent of the intending spouses.

4 States Darties to the present Covenant shall take
appropriate steps to  casure equality of nghts and
responsibilities of spouses as to marnage, during marriage
and at its dissolution. In the case of dissolution, provision
shall be made for the necessary protection of any children.

Article 24

1, Every child shall have, without any discrimination as to
race, colour, sex, language, religion, national or social
origin, property or birth, the right to such measures of
protection as are required by his status as a minor, on the
part of his family, sectety and the State.

2. Every child shail be registered immediatety after hirth
and shall have a name.

3. Bvery child has the nght to acquire a nationality.

Article 25

Every citizen shall have the right and the oppartumty,
without any of the distinctions mentioned in article 2 and
without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or
through freely chosen representatives;

(b) To vote and to be elected at genuine pertodic elections
which shall be by universal and cqual suffrage and shall be
held by secret ballot, guaranteeing the free expression of
the will of the clectors;

{¢) To have access, on general terms of equality, to public
service 1in his country.

Article 26
All persons are equal before the law and are entitled
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without any discrimination lo the egual protection of the
law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and
etfective protection against discrimination on any ground
such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or
other status.

Article 27

in those States i which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall
not be denied the right, in community with the other
members of their group, to enjoy their own culture, to
profess and practice their own religion, or to use their own
language,



Annexure

INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL
RIGHTS, 1966

Preambie

The States Parties to the present Covenant,

Considering that, in accordance with the principles
proclaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the egual and
inalienable rights of all members of the human famuly s the
foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the
inherent dignity of the human person,

Recognizing that, in accordance with the Universal
Declaration of Human Rights, the ideal of free human
beings enjoying freedom from tear and want can only be
achieved if conditions ar¢ created whereby everyone may
cnjov his economic. social and cultural rights, as well as his
civil and paolitical nghts,

Considering the obligation of States under the
Charter of the United Nations to promote universal respect
for, and observance of, human nghts and freedoms,

Realizing that the individual, having dulies te other
individuals and to the community 0 which he belongs, ts
under a responsibility to strive or the promotion and
observance of the rnights recognized i the presend
Covenant,

Agree upon the following articles:
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PART I

Article 1

I. All peoples have the right of self-determination. By
virfue of that right thev freely determine their palitical
status and freely pursuc their cconomic, social and cultural
development.

2. All peoples may, for their own ends, freely dispose of
their natural wealth and resources without prejudice to any
obligations arising out of internaticnal economic co-
operation, based upon the principic of mutual benefit, and
mernationa law, In no case may a people be deprived of
1ts own means of subsistence,

3. The States Parties to the present Covenant, including
those having responsibiiity for the administration of Non-
Self-Governing and Trust Territories, shall promote the
realization of the right of self-determination, and shall
respect that right, in conformity with the provisions of the
Charter of the United Nations.

PART I

Article 2

I. BEach State Party to the present Covenant undertakes to
take steps, individually and through international assistance
und co-operation, especially economic and technical, to the
maximum of its available resources, with a view to
achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative
measures.

2. The States Parties 10 the present Covenant undertake 1o
guarantee that the rights enunciated in the present Covenant
will be exercised without discrimination of any kind as to
race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other
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status.

3. Developing countries, with due regard to human rights
and their national economy, may determine to what extent
they would guarantee the econamic rights recognized in the
present Covenant o non-nationals.

Article 3

The States Parties to the present Covenant undertake to
ensure the equal right of men and women to the enjoyment
of all cconomic, social and cultural rights set forth in the
present Covenant,

Article 4

The States Parties to the present Covenant recoguize that,
in the emjoyment of those rights provided by the State in
conformity with the present Covenant, the State may
subject such rights only to such limitations as are
determined by law only in so far as this may be compatibie
with the nature of these rights and solely for the purpose of
promoting the general welfare in a democratic SOCIEtY,

‘Article §

1. Nothing in the presemt Covenant may be interpreted as
implying for any State, group or person any Fight to engage
i any activity or to perform any act aimed at the
destruction of any of the rights or freedoms recognized
herein, or at their limitation to a greater extent than is
provided for in the present Covenant.

2. No restriction upon or derogation from any of the
fundamental human rights recognized or existing in any
country in virtue of law, conventions, reguiations of custon
shail be admitted on the pretext that the present Covenant
does not recognize such rights or that it recognizes them to
a lesser extent.
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PART H]

Article 6

I. The States Parties to the present Covenant recognize the
right to work, which includes the right of everyone to the
opportunity to gain his living by work which he freely
chooses or accepts, and will take appropriate steps to
safeguard this right.

2. The steps to be taken by a State Party to the present
Covenant to achieve the full realization of this right shall
igclude technical and vocational guidance and training

programs, policies and techniques to achieve steady
cconomic, social and culwral development and full and
productive employment under conditions safeguarding
fundamental political and economic freedoms to the
individual. -

Article 7

The States Parties to the present Covenant recognize the
right of everyone to the enjoyment of just and favourable
conditions of work which ensure, in particular;

(a) Remuneration which provides all workers, as a
minimum, with: _

(1) Fair wages and equal remuneration for work of equal
value without distinction of any kind, in particular women
being guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work:

(i1} A decent living for themselves and their families in
accordance with the provisions of the present Covenant:

(b} Sate and healthy working conditions:

(¢} Equal opportunity for everyone to be promoted in his
employment to an appropriate higher level, subject 10 no
considerations  other than those of seniority and
competence; .

(d ) Rest, leisure and reasonable limitation of working
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hours and periedic holidays with pay, as well as
remuneration for public holidays |

Articie 8

i. The States Parties to the present Covenant underlake to
ensure:

(a) The right of everyone to form trade unions and join the
trade union of his choice, subject only to the rules of the
organization concerned, for the promotion and protection
of his economic and social interests. No restrictions may be
placed on the exercise of this right other than those
prescribed by law and which are necessary 1n a democratic
society in the interests of nationat security or public order
or for the protection of the rights and freedoms of others;
(b) The right of trade unions to cstablish national
federations or confederations and the right of the latter ta
form or join international trade-union organizations,

(c) The right of trade unions to function freely subject 10 no
lmitations other than those prescribed by law and which
are necessary in a democratic socicty in the interests of
national security or public order or for the protection of the
rights and freedoms of others!

(d) The right to strike, provided that it 1s exercised 1n
conformity with the laws of the particular country.

2 This article shall not prevent the imposition of lawful
restrictions on the exercise of these rights by members of
the armed forces or of the police or of the administration of
the State.

3. Nothing in this articie shall authorize States Parties to the
International Labour Orgamsation Convention of 1948
concerning Freedom of Association and Protection of the
Right to Organize to take legislative measures which would
prejudice, or apply the law in such a manner as would
prejudice, the guarantees provided for in that Convention.
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Article 9

The States Parties 1o the present Covenant recognize the
right of everyone to social security, including social
insurarice.

Article 19

The States Parties to the present Covenant reco gnize that:

l. The widest possible protection and assistance should be
accorded to the family, which is the natural and
fundamental group unit of society, particularly for its
establishment and while it is responsible for the care and
cducation of dependent children. Marriage must be entered
into wih the free consent of the intending spouses.

2. Special protection should be accorded to mothers during
a reasonable period before and after childbirth. During such
period working mothers should be accorded paid leave or
leave with adequate social security benefits. '
3. Special measures of protection and assistance should be
taken on behalf of all children and young persons without
any discrimination for reasons of parentage or other
conditions. Children and young persons should be
protected from cconomic and social exploitation. Their
employment in work harmful to their morals or health or
dangerous to life or likely to hamper their nomat
development should be punishable by law. States should
also -set age limits below which the paid employment of
child tabour should be prohibited and punishable by law.

Article 11 .

I. The States Parties to the present Covenant recogmize the
ight of everyone to an adequate standard of living for
himself and his family, including adequate food, ‘clothing
and housing, and to the continuous improvement of living
conditions. The States Partics will take appropriate steps to
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ensure the realization of this right, recognizing to this effect
the essential importance of international co-operation based
on free consent.

7. The States Partics to the present Covenant, recognizing
" the fundamental right of everyone fo be free from hunger,
shall take, individually and through internationai  co-
operation, the measurcs, including specific programmes,
which are needed:

(a) To improve methods of production, conservation and
distribution of food by making full use of technical and
scientific knowledge, by disseminating knowledge of the
principles of autrition and by developing or reforming
agrarian systems in such a way as to achieve the most
efficient development and utilization of natural resources:
(b) Taking into account the problems of both food-
importing and food-exporting countries, 0 ensure an
equitable distribution of world food supplies in relation to
need.

Article 12

{ The States Parties to the present Covenant recognize the
right of everyone to the enjoyment of the highest attainable
standard of physical and mental health.

7 The steps to be taken by the States Parties to the present
Covenant to achieve the full realization of this right shall
include those necessary for:

(a) The provision for the reduction of the stillbirth~rate and
of infant mortality and for the healthy development of the
child,

(b) The improvement of all aspects of environmental and
industrial hygiene;

(c) The prevention, treatment and control of epidemic,
endemic, occupational and other diseascs;

(8) The creation of conditions which would assure 1o all
medical service and medical attention in the event of
sickness.
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Articie 13

I. The States Parties to the present Covenant recognize the
right of everyone to education. They agree that education
shall be directed to the full development of the human
personality and the sense of its dignity, and shall stren gthen
the respect for human rights and fundamental freedoms.
They further agree that education shall enable all persons 1o
participate  effectively m a  free society, promote
understanding, tolerance and friendship among 2ll nations
and all racial, ethnic or religious groups, and further the
activities of the United Nations for the maintenance of
_peace. '

2. The States Parties to the present Covenant recognize
that, with a view to achicving the full realization of this
right:

{a} Primary education shal] be compulsory and availahie
free to ajl;

(b) Secondary education in its ditferent forms, including
technical and vocationa) sccondary education, shall be
made generally available and accessible to all by every
appropriate means, and in particular by the progressive
mtroduction of frec cducation;

{¢) Higher education shail be made equally accessible to
alf, on the basis of capacity, by every appropriate means,
and in particular by the progressive introduction of free
education:

{d) Fundamental education shall be encouraged or
intensified as far as possible for those persons who have
not received or completed the whole period of their primary
education:

(¢) The development of a system of schools at all levels
shall be actively pursued, an adequate feflowship system
shall be established, and the material conditions of teaching
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staff shall be continuously improved.

3. The States Parties to the present Covenant undertake to
have respeet for the liberty of parents and. when apphcable,
legal guardians to choose for their children schools, other
than those established by the public authonties, which
conform to such minimum educational standards as may be
jaid down or approved by the State and to ensure the
religious and moral education of their children 1n
conformity with thelr own convictions.

4. No part of this article shall be construed so as 1o interfere
with the liberty of individuals and bodies to establish and
direct educational institutions, subject always (o the
observance of the principles set forth in paragraph 1 of this
article and to the requircment that the education given tn
such institutions shall conform to such minimum standards
as may be laid down by the State.

Article 14

Each State Party to the present Covenant which, ot the time
of becoming a Party, has not been able to secure in it
metropolitan  territory or other fterritories under  us
jurisdiction compulsory primary education, free of charge,
andertakes, within two vears, to work out and adopt a
detailed plan of action for the progressive implementation,
within a reasonable number of years, to be fixed m the
nfan, of the principlec of compuisory education free of
charge for all.

Article 15

[. The States Parties to the present Covenant recogmze the
right of everyone;

(a) To take part in cultural lite;

(h) To enjoy the benefits of scientific progress and 11s
applications; '

(¢) To benefit from the protection of the moral and material
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interests resulting from any scientific, literary or artistic
production of which he is the author.

2. The steps to be taken by the States Parties to the present
Covenant to achieve the full realization of this right shall
include those necessary for the conservation, the
development and the diffusion of science and cuiture,

3. The States Parties to the present Covenant undertake to
respect the freedom indispensable for scientific research
and creative activity.

4. The States Parties to the present Covenant recognize the
benefits to be derived from the encouragement and
development of international contacts and co-operation in
the scientific and cultural ficlds,
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CONVENTION ON THE ELIMINATION OF
ALL FORMS OF DISCRIMINATION
AGAINST WOMEN

The States Parties to the present Convention,

Noting that the Charter of the United Nations
reaffirms faith in fundamental human rights, in the dignity
and worth of the human person and in the equal rights of
men and women,

Noting that the Universal Declaration of Human
Rights affirms the principle of . the inadmissibility of
discrimination and proclaims that all human beings are
born free and equal in dignity and rights and that everyone
is entitled to alf the rights and freedoms sel forth therein,
without distinction of any kind, including distinction based
Q1 S€X,

Noting that the States Parties to the International
Covenants on Human Rights have {he obligation to ensure
the equal rights of men and women to enjoy all economic,
social, cultural, civil and political rights,

Considering  the  international  conventions
cancluded under the auspices of the United Nations and the
specialize:! agencies promoting equality of rights of men
and woMen,

Noting also the resoiutions, declarations and
recommendations adopted by the United Nations and the
specialized agencies promoting equality of rights of men
and women,

Concerned, however, that despite these vanous
instruments extensive - discrimination against women
continues to exist,

Recatling that discrimination against women violates the



384 Arwexuns

principles of equality of rights and respect for human
dignity. 1s an cbstacle to the participation of women, on
equal terms with men, in the political, social, economic and
cultural life of their countries, hampers the growth of the
prosperity ol society and the family and makes more
difficult the full development of the potentialities of
women In the service of their countries and of humanity,

Concerned that in situations of poverty women have

the least access to food, health, education, training and
opporfunities for employment and other needs,
Convinced that the establishment of the new international
economic order based on equity and justice will contribute
significantly towards the promotion of equality between
mern and women,

Emphasizing that the eradication of apartheid, all
forms of racism, racial discrimination, colonialism, neo-
colomalism, aggression, foreign occupation and domination
and interference in the internal affairs of States is essential
to the full enjoyment of the rights of men and women,

Affinning that the strengthening of international
peace and security, the relaxation of jnternational tension,
mutual ca-operation among all States irrespective of their
social and cconomic systems, general and complete
disarmainent, in particwlar nuclear disarmament under strict
and effective international control, the affirmation of the
principles of justice, equality and wutual benefit in
relations among countries and the realization of the right of
peoples under alien and colonial domination and foreign
occupation te self-determination and independence, as well
as respect tor national sovereignty and territorial integrity,
will promoie social progress and development and as a
consequence will contribute to the atlainment of full
equality between men and women,

Convineed that the full and complete development
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of a country, the welfare of the world and the cause of
peace require the maximum narticipation of women on
cqual terms with men in all fields,

Rearing in mind the great contiibution of women 10
the welfare of the family and to the development of society,
so far not fully recognized, the social significance of
maternity and the role of both parents in the family and in
the upbringing of children. and aware that the role of
women in procreation should not be a basis for
discrimination but that the upbringing of chaldren TEqUErTs &
sharing of responsibility between men and women and
society as a whole,

Aware that a change in the traditional role of men
as well as the role of women in society and 10 the family 1s
needed to achieve full equality between men and women,

Detenmined to implement the principles set forth in
the Declaration on the Elimination of Discrimination
against Women and, tor that purpose, 1o adopt the measures
required for the elimunation of such discrimnation in afl its
forms and manifestations,

Have agreed on the followmg:

PART 1

Article 1

For the purposes of the presemt Convention, the term
" discrmination against women” shail mean any distinction,
~ exclusion or resiTiction made on the basis of sex which has
the effect or purpose of impainng or muliifying the
recognition, enjoyment of cxercise by women, irrespective
of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the
political, ecopomic, social, cultural, civil or any other field.

Article 2
States Parties condemn discrimination against women in all
its forms. agree to pursue by all appropriate means and
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without delay a policy of eliminating discrimination against
wornen and, to this end, undertake:

(a) To embody the principle of the equality of men and
woren in their national constitutions or other appropriate
legislation if not yet incorporated therein and to ensure,
through law and other appropriate means, the practical
realization of this principle;

(b} To adopt appropriate legistative and other measures,
including  sanctions where appropriate, prohibiting al

discrimination against women: |
{¢) To establish legal protection of the rights of women on
an equal basis with men and to ensure through competent
national tribunals and other public institutions the effective
protection of women agaimst any act of discrimination;

(d) To refrain from engaging in any act or practice of
disenimination against women and to ensure that public
authorities and institutions shall act in conformity with this
obligation; .

(¢) To take all appropriate measures 10 eliminate
discrimination against women by any person, organization
or enterprise;

() To take all appropriate measures, including legislation,
(0 modify or abolish existing laws, regulations, customs
and  practices which  constitute discriunination  against
women;

() To repeal all nationa} penal provisions which constitute
discrimination against women.

Article 3

States Parties shall take in all fields, in particular in the
political, sowal, cconomic and cultural  fields, all
appropriate measures, ucluding legislation, 1o en sure the
full development and advancement of women |, for the
purpose of guaranteeing them the exercise and enjoyment
of human rights and fundamental freedoms on a basis of
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equality with men.

Articie 4

1. Adoption by States Parties of temporary special
measures aimed at accelerating de facto equality between
men and women shall not be considered discrimination as
defined in the present Convention, but shall in no way
entail as a conseguence the maintenance of uneqgual or
separate standards; these measures shall be discontinued
when the objectives of eguality of opportunity  and
treatment hlave been achieved.

5. Adoption by States Parties of special  measures,
including those measures contained in the present
Convention, aimed at protecting rnatermty shall not be
considercd discriminatory.

Article 5

Qiates Parties shall take all appropriate measures.

(a) To modify the social and cultural patterns of conduct of
men and women, with a view to achieving the elimination
of prejudices and customary and ail other practices which
are based on the idea of the inferierity or the supericrity of
either of the sexes or on stereotyped roles for men and
WOMETL

(b} To ensure that family education includes o proper
understanding of maternity as a social function and the
recognition of the common responsibility of men and
women in the upbringing and development of their
children, it being understood that the interest of the
children is the primordial consideration i all cases.

Article 6

Srates Parties shall take all appropriate measures, including
legislation, to suppress all forms of traffic in women and
exploitation of prostitution of women.
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PART Ii
Article 7
States Parties shall take all appropriate measures to
climinate discrimination against women in the political and
public life of the country and, in particular, shall ensure to
women, on cqual terms with men, the right:
(a} To vote in all elections and public referenda and to be
chgible for election to all publicly elected bodies:
(b} To participate in the formulation of government policy
and the implementation thereof and to hold public office
and perform all public functions at all levels of
govermment,
(c) To participate in non-governmental organizations and
associations concerned with the public and political life of
the country,

Article B

States Parties shall take ail appropriate measures to ensure
o women, on equal terms with men and without any
discnmination, the opportunity 1o represent  their
Governments at the inlernational fevel and to participate in
the work of international organizations.

Article 9

I. States Parties shall grant women equal rights with men to
acquire, c¢hange or refain their nationadity, They shall
ensure 1n particular that neither marriage to an alien nor
change of nationality by the husband during marriage shall
automatically change the nationality of the wife, render her
stateless or force uporn her the nationality of the hushand,

2. States Parties shall grant women equal rights with men
with respect to the nationality of their children.
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PART [
Article 10
States Parties shall take all appropriate measures to
eliminate diserimination against women in order to ensute
to them equal rights with men in the field of education and
in particular {0 ensure, on a basis of equality of men and
waomen:
(a) The same conditions for career and vocational guidance,
for access to studies and for the achievement of diplomas in
educational establishments of all categories in rural as well
as in urban areas: this equality shall be ensured in pre-
school, general, technicai, professional and higher technical
education, as well as in all types of vocational training;
(b) Access to the same curricula, the same examinations,
teaching staff with quahfications of the same standard and
schoo! premises and equipment of the same quality;
{c) The elimination of any stereotyped concept of the roles
of men and women at all levels and in ail forms of
education by encouraging coeducation and other types of
education which will help to achieve this aim and, in
particular, by the revision of texibooks and school
programs and the adaptation of teaching methods;
{d ) The same opportunities to benefit from scholarships
and other study grantg;
{e) The same opportunities for access to programs of
continving education, including adult and functionat
literacy programs, particularly those aimed at reducing, at
the earliest possible time, any gap 1n education existing
between men and women,
{f} The reduction of female student drop-out rates and the
organization of programs for girls and women who have
teft school nrematurely;
{g) The same Opportunities to participate actively Iy sports
and physical educaftion;
ih} Access to specific educational information to help to
ensure the health and weli-being of families, including
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information and advice on family planning.

Article 11

1. States Parties shall take all appropriate measures to
eliminate discrimination against women in the field of
employment in order to ensure, on a basis of equality of
men and women, the same rights, in particular:

{a) The right to work as an inalienable night of all human
beings;

(b} The right to the same employment opportunities,
mcluding the application of the same criteria for selection
in matters of employment;

{c) The right to free choice of profession and employment,
thie right to promotion, job security and all benefits and
conditions of service and the right 10 receive vocatienal
training and retraining, including apprenticeships, advanced
vocational training and recurrent training;

(d} The right 10 equal remuneration, including benefits, and
1o equal treatment in respect of work of equal value, as weil
as equality of treatment in the evaluation of the guality of
waork:

(e} The nght to social secunty, particulady in cases of
retirement, unemployment, sickness, invabdity and old age
and other incapacity 10 work, as well as the right to paid
leave;

(f} The night to protection of health and to safety in
working conditions, including the safeguarding of the
function of reproduction.

2. in order 1o prevent discrimination agamst women on the
grounds of mamage or matemiy and to ensure ther
etfective right {0 work, States Parties shall take appropriate
measures:

(a) To prohibit, subject to the imposition of sanctions,
dismissal on the grounds of pregnancy or of matermity
leave and discrimination in dismissals on the basis of
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marital status;

(b) To introduce maternity leave with pay or with
comparabie social benefits without Joss of former
employment, seniority or social allowances;

(¢} To encourage the provision of the necessary supporting
social services to -enable parents to combine family
obligations with werk responsibilities and participation in
public life, in particular through promoting the
establishment and development of a network of child-care
facilities;

(d) To provide special protection to women during
pregnancy in types of work proved to be harmful to them.

3. Protective legislation relating to matters covered in this
article shall be reviewed perodically in the light of
scientific and technological knowledge and shall be
revised, repealed or extended as necessary,

Article 12 |

1. States Parties shall take all appropriate measures to
eliminate discrimination against women in the field of
hiealth care in order to ensure, on a basis of equality of men
and women, access o health care services, including thosc
related to family planning.

2. Notwithstanding the provisions of paragraph [ of this
article, States Parties shall ensure to women appropriate
services in connection with pregnancy, confinement and
the post-natal penod, granting free services where
necessary, as well as adeguate nwirition during pregnancy
and lactation. -

Article 13

States Parties shall take all appropriate measures to
eliminate discrimination against women in other areas of
economic and social hife i order to ensure, on a basis ofy
equality of men and women, the same rights, in particular:
(a) The right to family benefits;
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(b} The right to bank loans, mortgages and other forms of
financial credit;

(¢} The right to participate in recreational activities, sports
and all aspects of cultural life.

Article 14

1. States Parties shall take into account the particular
problems faced by rural women and the significant roies
which rural women play in the economic survival of their
families, including their work in the non-monetized sectors
of the economy, and shall take all appropriate measures to
ensure the application of the provisions of the present
Convention to women in rural areas.

2. States Parties shall take all appropriate measures to
eliminate discrimination against women in rural areas in
order to ensure, on a basis of equality of men and women,
that they participate in and benefit from rural development
and, in particular, shall ensure to such women the nght:

(a) To participate in the elaboration and implementation of
development planning at all levels;

(b) To have access to adequate health care facilities,
including information, counseling and services in family
planning,

(¢) To benefit directly from social security programs;

{d) To obtain all types of training and education, formal
and non-formal, including that relating to functional
literacy, as well as, inter alia, the benefit of all commumty
and extension services, in order to increase their technical
proficiency;

{¢) To organize self-help groups and co-operatives in order
to obtain equal access to economic opportunities through
employment or self-employment;

(f) To participate in all community activities;

{g) To have access to agricultural credit and loans,
marketing facilities, appropriate technology and gqual
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treatment in land and agrarian reform as well as in land
resettlement schemes;

(b} To enjoy adequate living conditions, particularly in
relation to housing, sanitation, electricity and water supply,
transport and communicattons.

PART IV
Article 15
1 States Parties shall accord to women equality with men
before the law,
7 States Parties shall accord to women, in civil matters, a
legal capacity identical to that of men and the same
opportunities to exercise that capacity. In particular, they
shall give women equal rights to conclude contracts and to
administer property and shall treat them equally in all
stages of procedure in courts and tribunals.
3. States Parties agree that all contracts and ali other private
instruments of any kind with a legal effect which is
directed at restricting the legal capacity of women shall be
deemed null and void.
4. States Parties shall accord to men and women the same
rights with regard to the law relating to the movement of
persons and the freedom to choose their residence and
domucile.

Article 16

| States Parties shall take all appropriate measures to
eliminate discrimination against women in all matters
relating to marriage and family relations and in particular
shall ensure, on a basis of equality of men and women:

(a) The same right to enter into marriage;

(b} The same right freely to choose a spouse and to enter
into marriage only with their free and full consent;

(¢) The same rights and responsibilities during marriage
and at its dissotution;

(d) The same rights and responsibilities as parenis,
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wrrespective of their marital status, in matters relating to
their children; in all cases the interests of the children shall
be paramount;

{e) The same rights to decide freely and respanstbly on the
number and spacing of their children and to have access to
the information, education and means to enable them to
exercise these rights;

(f) The same rights and responsibilities with regard to
guardianship, ward ship, trusteeship and adoption of
children, or similar institutions where these concepts exist
in national legislation; in all cases the interests of the
children shall be paramount;

(g) The same personal rights as husband and wife,
including the right to choose a family name, a profession
and an occupation;

(h) The same rights for both spouses in respect of the
ownership, acquisition, management, administration,
enjoyment and disposition of property, whether free of
charge or for a valuable consideration.

2. The betrothal and the marriage of a child shall have no
legal effect, and all necessary action, including legisiation,
shall be taken to specify a minimum age for marmage and
to make the registration of marriages in an official registry
compuisory,
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CONVENTION AGAINST TORTURE AND
OTHER CRUEL, INHUMAN OR
DEGRADING TREATMENT OR

PUNISHMENT, 1984

The States Parties to this Convention,

Considering that, in accordance with the principles
proclaimed in the Charter of the United Nations,
recognition of the egual and inalienable rights of all
members of the human family is the foundation of freedom,
justice and peace in the world,

Recognizing that those rights denve from the
inherent dignity of the human person,

Considering the obligation of States under the
Charter, in particular Article 55, to promofe universal
respect for, and observance of human rights and
fundamental freedoms,

Having regard to article 5 of the Universal
Declaration of Human Rights and article 7 of the
International Covenant on Civil and Political Rights, both
of which provide that no one shall be subjected to torture or
to cruel, ichuman or degrading treatment or punishmern,

Having regard also to the Declaration on the
Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment of
Punishment, adopted by the General Assembly on 9
December 1975,

Desiring to make more effective the struggle against
torture and other cruel, inhuman or degrading treatment or
punishment throughout the world,

Have agreed as follows:
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PART 1

Article 1

I. For the purposes of this Convention, the term "torture”
means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or
a third person has committed or is suspected of having
commmitted, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acguiescence of a
public official or ather person acting in an official capacity,
It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions,

2. This article is without prejudice 1o any international
instrument or national legislation which does or may
contain provisions of wider application.

Articie 2

1. Each State Party shall take effective legislative,
administrative, judicial or other measures to prevent acts of
torture m any territory under its jurisdiction.

2. No exceptional circumstances whatscever, whether a
state of war or a threat of war, internal political instability
or amy other public emergency, may be invoked as a
justification of torture.

3. An order from a superior officer or a public authority
may not be invoked as a justification of torture.

Article 3
. No State Party shall expel, return ("refouler™} or
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extradite a person to another State whege there are
substantial grounds for believing that he would be 1n
danger of being subjected to torture.

2 For the purpose of determining whether there are such
grounds, the competent quthorities shal} take 1nto account
A1l relevant considerations including, where applicable, the
existence in the dtate concerned of a consistent pattem of
gross, flagrant or mass violations of human rights.

Article 4

1. Fach State Party shail ensurc that all acts of torture arc
offences under its criminal law. The same shall apply to an
attempt to commit torture and to an act by any person
which constitutes complicity of participation In torture. 2.
Fach State Party shall make these offences punishable by
appropriate penalties which take into account their grave
nature.

Article 5

| Each State Party shall take such measures as may be
necessary to establish 113 jurisdiction over the offences
referred to in article 4 in the following cases’

(a) When the offences are committed 1 any territory under
its jurisdiction or on board a ship or aircraft registered in
that State;

(b) When the alleged offender is a national of that State,

(¢} When the victim is a national of that State if {hat State
considers it appropriate.

3. Fach State Party shall likewise take such measures as
may be necessary 1o establish its jurisdiction over such
offences in cases where the alleged offender is present i
any territory under its jurisdiction and it does not extradite
him pursuant to article 8 to any of the States mentioned in
paragraph 1 of this article.

7 This Convention does not exclude any criminal
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jurisdiction exercised in acoordance with internal law.

Article 6

L. Upon being  satisfied, after an examination of
information available to it, that the circumstances so
warrant, any State Party in whose territory a person alleged
to have committed any offence referred to in article 4 is
present shall take him into custody or take other legal
measures 1o ensure his prescnce. The custody and other
tegal measures shall be as provided in the law of that State
but may be continued only for such time as is necessary to
enable any criminal or extradition proceedings to bhe
instituted.

2. Such State shall immediately make a preliminary inquiry
into the facts,

3. Any person in custody pursuant to paragraph I of this
articic shall be assisted in communicating immediately with
the nearest appropriate representative of the State of which
he is a national, or, if he is a statcless person, with the
representative of the State where he usually resides,

4. When a State, pursuant to this article, has taken g person
into custody, it shall immediately notify the States referred
to in article 5, paragraph 1, of the fact that such person is in
custody and of the circumstances which warrant his
detention. The State which makes the preliminary inquiry
contemplated in paragraph 2 of this article shall promptiy
ieport its findings to the said States and shall indicate
whether it intends to exercise jurisdiction.

Article 7

1. The State Party in the territory under whose jurisdiction
& person alleged to have committed any offence referred to
In article 4 is found shall in the cases conternplated in
article 5, if it does not extradite him, submit the case to jts
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competent authorities for the purpose ol prosecution.

7 These authorities shall take their decision in the same
manner as in the case of any ordinary offence of a serious
nature under the law of that State” In the cases referred to
article 5, paragraph 2, the standards of evidence required
for prosecution and conviction shall in no way be less
stringent than those which apply in the cases referred to In
article 5, paragraph 1.

3, Any person regardimng whom proceedings arc brought in
connection with any of the offences referred to in article 4
shall be guaranteed fair treatment at all stages of the
proceedings.

Article 8

i. The offences referred to 10 article 4 shall be deemned to
be included as extraditable offences in any extradition
treaty existing between Qtates Parties. States Parties
undertake to include such offences as extraditable offences
in every extradition treaty 10 be concluded between them.

3 If a State Party which makes extradition conditional on
the existence of a treaty receives a request for extradition
from another State Party with which it has no extradition
{reaty, it may consider this Convention as the legal basis for
extradition in respect of such offences. Extradition shall be
subject to the other conditions provided by the law of the
requested State.

1. $tates Parties which do not make extradition conditional
on the existence of a treaty shall recognize such offences as
extraditable offences between themseives subject to the
conditions provided by the law of the requested State.

4 Such offences shall be treated, for the purpose of
extradition between States Partics, as if they had been
committed not only in the place in which they occurred but
also in the territories of the States required to establish their
jurisdiction In accordance with article 5, paragraph 1.
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Article 9

I. States Parties shall afford one another the greatest
measure of assistance in  connection with Criminal
proceedings brought in respect of any of the offences
referred to in article 4, including the supply of all evidence
at their disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under
paragraph 1 of this article in conformity with any treaties on
mutual judicial assistance that may exist between them.

Articte 10

I. Each State Party shall ensure that education and
information regarding the prohibition against torture are
fully included in the training of law enforcement personnel,
civil or military, medical personnel. public officials and
other persons who may be involved in the custody,
nterrogation or treatment of any individual subjected to
any form of arrest, detention or imprisonment.

2. Each State Party shall include thic prohibition in the
rudes or instructions issued in regard to the duties and
functions of any such person.

Articie 11

Each State Party shall kecp under systemaiic review
iterrogation rules, mstructions, methods and practices as
well as arrangements for the custody and treatment of
persens subjected to any form of arrest, detention or
imprisonment in any territory under its jurisdiction, with a
View to preventing any cases of torture,

Article 12
Each State Party shall ensure that its competent authonties
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proceed to a prompt and impartial investigation, wherever
there is reasonable ground to believe that an act of torture
has heen commutted in any territory under 1ts jurisdiction.

Article 13

Fach State Party shall ensure that any individual who
alleges he has been subjected to tlorture in any territory
under its jurisdiction has the right to complamn 10, and 1o
nave his case promptly and impartialty examined by, 1is
competent authorities. Steps shall be taken to ensure that
the corplainant and wilnesses arc protected against all itl-
treatment or intimidation as a consequence of his complaint
or any cvidence given.

Article 14

1. Bach State Party shatl ensure in its legal system that the
victim of an act of torture obtains redress and has an
enforceable right to fair and adequate compensation,
including the means for as fuil rehabilitation as possible. In
ihe event of the death of the victim as a result of an act of
torture, his dependants shall be entitled 1o compensation.

5. Nothing in this article shalt affect any right of the victim
or other persons 1o compensation which may exist under
national law.

Articie 15

Each State Party shall ensure that any statement which i3
established to have been made as a result of torture shail
not be invoked as evidence in any proceedings, exccpt
against a person accused of torture as evidence that ihe
statement was made.

Article 16
{. Bach State Party chall undertake t© prevent in any
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territory under its jurisdiction other acts of cruel, inhuman
or degrading treatment or punishment which de not amount
to torture as defined in article I, when such acts are
committed by or at the instigation of or with the consent or
acquiescence of a public officigl or other person acting in
an official capacity. In particular, the obligations confained
in articles 10, 11, 12 and 13 shall apply with the
substitution for references to torture of references to other
forms of cruel, inhuman or degrading treatment or
punishment. ' .

2. The provisions of this Convention are without prejudice
to the provisions of any other international instrument or
national law which prohibits crucl, inhuman or degrading
reatment or punishment or which relates to extradition or
expaision, -
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THE CONVENTION ON THE RIGHTS OF
THE CHILD, 1989

Preambie

The States Parties to the present Convention,

Considering that, in accordance with the principies
proclaimed in the Charter of the United Nations,
recognition of the inherent digmty and of the egual and
inalienabie rights of all members of the human family s the
foundation of freedom, justice and peace in the warld,

Bearing in mind that the peoples of the United
Nations have, i the Charter, reaflirmed their faith
fundamental human rights and in the digmiy and worth of
the human person and have determined 1o promote social
progress and better standards of life in larger freedom,

Recognizing that the United Nations has, in the
Universal Deciaration of Human Rights and in the
International Covenants on Fuman Rights, prociaimed and
agreed that everyone is entitled to all the rights and
freedoms set forth therein, without distinelion of any kind,
such as race, colour, sex, language. retigion, political or
other opinien, national or social origin, property. birth or
other statss,

Recalling that, in the Universai Neclaration of
Human Rights, the United Nations has proclaimed that
childhood is entitled to special care and assistance,

Convinced that the family, as the fundamental group
of society and the natwral environment for the growth and
well-being of all its members and particularly children,
should be afforded the necessary protection and assistance
so that it can fully assume its responsibilities within the
cormunity,
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Recognizing that the child, for the #full and
harmeonious development of his or her personality, should
Erow up i a family environment, in an atmosphere of
happiness, love and understanding,

Considering that the child should be fully prepared to
live an individual life in society and brought up in the spirit
of the ideals proclaimed in the Charter of the United
Nations and in particular in the spirit of peace, dignity,
tolerance, freedom, equality and solidarity,

Bearing in mind that the need to extend particular
care o the chiid has been stated in the Geneva Declaration

of the Rights of the Child of 1924 and in the

Declaration Convention on the Rights of the Child of the
Rights of the-Child adopted by the General Assembly on 20
November 1959 and recognized in  the Universal
Declaration of Human Rights, in the Intemational
Covenant on Civil and Political Rights (in particular in
articles 23 and 24), in the International Covenant on
Economic, Social and Cultural Rights (in particular in
article 10) and in the statutes and relevant instruments of
specialized  agencies and  international organizations
concermed with the welfare of chiidren, *

Bearing in mind that, as indicated in the Declaration
of the Rights of the Child, “the child, bv reason of his
physical and mental immaturity, needs special safeguards
and care, including appropriate legal protection, before as
well as after birth”,

Recalling the provisions of the Declaration on Social
and Legal Principles relating to the Protection and Welfare
of Children, with Special Reference to Foster Placement
and Adoption Nationally and Internationally: the United
Nations Standard Minimum Rules for the Administeation of
Juvenile Justice {The Beiing Rules) : and the Declaration
on the Protection of Women and Children in Emergency
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and Armed Conflict,

Recognizing that, in all countries in the world, there
are children living in exceptionally difficult conditions and
that such children need special consideration,

Taking due account of the importance of the
traditions and cultural values of each people for the
orotection and harmonious development of the child,

Recognizing the umporiance of interpational co-
operation for improving the living conditions of children n

every country, in particular in the developing countries,
Have agreed as follows:

Part 1

Article 1 |

For the purposes of the present Convention, a child means
every human being below the age of eighteen years unless
under the law applicable to the child, majority is attained
earlier.

Article 2

1. States Parties shall respect and ensure the rights set forth
in the present Convention to cach child within their
jurisdiction without discrimination of any kind, irrespective
of the child's or his or her parent’s of legal guardian's race,
colour, sex, language, rehigion, political or other opinton,
national, ethnic or social origin, property, disability, birth
or other status.

2 Gtates Parties shali take all appropriate IMeasures 1o
ensure that the child is protected against all forms of
discrimination or punishment on the hasis of the status,
activities, expressed opiions, OF belicfs of the child's
parents, legal guardians, o family members,

Article 3
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L. In all actions concerning children, whether undertaken
by public or private social

Convention on the Rights of the Child welfare institutions,
courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary
consideration.

2. States Parties undertake to ensure the child such
protection and care as 1§ necessary for his or her well-
being, taking into account the rights and duties of his or her
parents, legal guardians, or other individuals legally
responsible for him or her, and, to this end, shall take all
appropridte legisiative and administrative measures.

3. States Partiey shall ensure that the institutions, services
and facilities responsible for the care or protection of
chiidren shall conform with the standards established by
competent authornittes, particularly in the areas of safety,
health, in the number and suitability of their staff, as well
as competent supervision.

Article 4

States Parties shali undertske all appropriate legisiative,
administrative and other measures for the implementation
of the rnights recognized in the present Convention. With
regard to economic, social and culiural rights, States Parties
shall undertake such measures to the maximum exten: of
their available rescorces and, where needed, within the
tramework of intermational co-operation.

Articie §

States Parties shall respeet the responsibilities, rghts and
duties of parents or, where applicabie, the members of the
extended family or communtty as provided for by local
custon, legal guardians or other persons legally responsible
for the child, to provide, in a manner consistent with the
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evolving capacities of the child, appropriate direction and
guidance in the exercise by the child of the rights
recognized in the present Convention.

Article 6

1. States Parties recognize that every child has the inherent
right to life.

2. States Parties shall ensure to the maximum cxtent
possible the survival and development of the child.

Article 7

1. The child shali be registered immediately after birth and
shall have the right from birth to a name, the nght to
acquire a nationality and. as far as possibie, the right to
know and be cared for by his or her parents.

2. States Parties shall ensure the implementation of these
rights in accordance with their national law and thetr
obligations under the retevant international mstruments n
this ficld, in particular where the child would otherwise be
stateless.

Article 8

1. Siates Parties undertake to respect the right of the chiid
to preserve his or her identity, including natiopality, name
and family relations as recognized by law without unlawful
inferference.

2. Where a child s illegally deprived of some or all of the .
clements of his or her identity, States Parties shall provide
appropriate assistance and protection, with a view W re-
establishing speedily his or her identity.

Article 9

i States Parties shall ensure that a child shall not be
separated from his or her parents against their will, except
when competent authorities subject to judicial review
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determine, i accordance with applicable law and
procedures, that such separation is necessary for the best
interests of the child. Such determination may be necessary
in a particular case such as one involving abuse or neglect
of the child by the parents, or one where the parents arc
living separately and a decision must be made as to the
child's place of residence.

2. In any proceedings pursuant to paragraph 1 of the
present article, all interested parties shall be given an
opportunity to participate in the proceedings and make their
views known.

3. States Parties shall respect the night of the child who is
separated from one or both parents to maintain personal
relations and direct contact with both parents on a regular
basis, except if it is contrary to the child's best interests. 4.
Where such separation results from any action initiated by
a State Party, such as the detention, imprisonment, exile,
deportation or death (including death arising from any
cause while the person is in the custody of the State) of one
~ or both parents or of the child, that State Party shall, upon
request, provide the parents, the child or, if appropriate,
ancther member of the family with the essential
information concerning the whereabouts of the absent
member{s} of the family unless the provision of. the
information would be detrimental to the well-being of the
child. States Parties shall further ensure that the submission
of such a request shall of itself entail no adversc
consequences for the person(s) concerned.

Articie 10

1. In accordance with the obligation of States Parties under
article 9, paragraph 1, applications by a child or his or her
parents to enter or leave a State Party for the purposc of
farmily reunification shall be dealt with by States Parties in
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a positive, humane and expeditious manner. States Parties
shall further ensure that the submission of such a request
shall entail no adverse consequences for the applicants and
for the members of their family.

2 A child whose parents reside in different States shall
have the right to maintain on a regular basis, save in
exceptional circumstances personal relations and cirect
contacts with both parents. Towards that end and 1o
accordance with the obligation of States Parties under
article 9, paragraph 1, Siates Parties shall respect the right
of the child and his or her parents to leave any country,
including their own and to enter their own country. The
right to leave any country shall be subject only to such
restrictions as are prescribed by law and which are
necessary to protect the national security, public order
(ordre public), public heaith or morals or the rights and
freedoms of others and are consistent with the other rights
recognized 1n the present Convention.

Article 11

1. States Parties shail take measures 10 combat the illicit
transfer and non-return of )

children abroad.

2 To this end, States Parties shall promote the con¢lusion
of bilateral or multilateral agreements of accession to
existing agreements.

Article 12

| States Parties shall assure to the child who is capabie of
forming his or her own views the right to express those
views freely in all matters affecting the child, the views of
the child being given due weight in accordance with the
age and maturity of the chikd.

2. For this purpose, the child shall in particular be provided
the opportunity to be heard in any judicial and
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administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body,
inn a manner consistent with the procedural rules of national
Law.

Article 13

t. The child shall have the right to freedom of expression;
this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of {Tontiers,
erther orally, in writing or in print, in the form of an, or
through any other media of the child's choice.

2. The exercise of this right may be subject to certain
restrictions, but these shall only be such as are provided by
law and ave necessary; '

(a) For respect of the rights or reputations of others: or

(b) For the protection of national security or of public order
(ordre public), or of public heaith or morals.

Article 14

1, States Parties shall respect the right of the child to
freedom of thought, conscience and reli gion.

2. States Parties shall respect the rights and duties of the
parents and, when applicable, legal guardians, to provide
direction to the child in the exercise of his or her right in g
manner consistent with the evolving capacities of the child.
3. Freedom to manifest one's religion or beliefs may be
subject only to such limitations as are prescribed by law
and are necessary to protect public safety, order, health or
morals, or the fundamental rights and freedoms of others,

Article 15

1. States Parties recognize the rights of the child to freedom
of association and to freedom of peaceful assembly.

2. No restrictions may be placed on the exercise of these
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rights other than those imposed in conformity with the law
and which are necessary in a democratic soclety in the
terests of national security or public safety, public order
{ordre public), the protection of public health or morals or
the protection of the nights and freedoms of athers.

Article 16 ’

i. No child shall be subjected to arbitrary or unlawful
interference with his or her privacy, family, home or
correspondence, nor to unlawful attacks on his or her
honour and reputation.

9 The child has the right to the protection of the law
against such interference or attacks.

Article 17

States Parties recognize the important function performed
by the mass media and shall ensure that the child has access
to information and material from a diversity of national and
‘nternational  sources, especially those aimed at the
promotion of his or her social, spiritual and moral well-
being and physical and mental health. To this ¢nd, States
Parties shall:

(a) Encourage the mass media to disseminate information
and material of social and cultural benefit to the child and
in accordance with the spirit of article 29;

{b) Encourage international co-operation in the production,
exchange and dissemination of such information and
material from a diversity of cultural, national and
international sources;

(c) Encourage the production and dissemination of
children's books;

(d) Encourage the mass media to have particular regard fo
_ the linguistic needs of the child who belongs to a minority
group or who is indigenous;

{e) Encourage the development of appropriate guidelines
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for the protection of the child from information and
material injurious to his or her well-being, bearing in mind
the provisions of articles 13 and 18.

Article 18 '

I. States Parties shall use their best efforts to ensure
recognition of the principle that both parents have common
responsibilities for the upbringing and development of the
child. Parents or, as the case may be, legal guardians, have
the primary responsibility for the upbringing and
development of the child. The best interests of the child
will be their basic concern. '

2. For the purpose of guaranteeing and promoting the rights
set forth in the present Convention, States Parties shall
render appropriate assistance to parents and legal guardians
in the performance of their child-rearing responsibilities
and shall ensure the development of Institutions, -facilities
and services for the care of children,

3. States Parties shali take all appropriate measures (o
ensure that children of working parents have the right to
benefit from child-care services and facilities for which
they are eligible.

Article 19

1. States Parties shall take all appropriate legislative,
administrative, social and educational measures to protect
the child from all forms of physical or mental violence,
injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, mncluding sexual abuse, while
in the care of parent(s), legal guardian(s) or any other
person who has the care of the child.

2. Such protective measures should, as appropriate, include
effective procedures for the establishment of social
programmes to provide necessary support for the chiid and
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for those who have the care of the child, as well as for other
forms of prevention and for identification, reporting,
referral, investigation, treatment and follow-up of nstances
of child maltreatment described heretofore, and, as
appropriate, for judicial involvement.

Article 20

1. A child temporarily or permanently deprived of his or
her family environment, or in whose own hest 1nterests
cannot be allowed 1o remain in that environment, shall be
entitied to special protection and assistance provided by the
State. '

7 States Parties shall in accordance with their national laws
ensure alternative care for such a child.

3. Such care could include, inter alia, foster placement,
kafalah of Istamic law, adoption or if necessary placement
in suitable institutions for the care of children. When
considering sotutions, due regard shall be paid to the
desirability of continuity in a child's upbringing and to the
child's ethnie, religious, cultural and linguistic background.

Article 21

States Parties that recognize and/or permii the system of
adoption shall ensure that the best interests of the child
shali be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by
competent authorities who determine, in accordance with
applicable jaw and procedures and on the basis of all
pertinent and reliable information, that the adoption is
permissible in view of the child's status concerning parents,
relatives and legal guardians and that, if required, the
persons concerned have given their informed consent 10 the
adoption on the basis of such counselling as may be
necessary,

(b) Recognize that inter-country adeption  may be
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constdercd as an aiternative means of child's care, if the
culd cannot be placed in a foster or an adoptive family or
camnot in any suitable manver be cared for in the child's
country of origin; (¢) Ensurc that the child concerned by
inter-country adoption enjoys safeguards and standards
equivalent to these existing in the case of national
adoption;

(d) Take all appropriate measures to ensure that, in inter-
country adaption, the placement does not result in improper
financial gain for those involved in it;

{c} Promote, where appropriate, the objectives of the
present article by concluding hilateral or multilateral
arrangements or agrcements and epndeavour, within this
framework, to ensure that the placement of the child in
another country is carried out by competent authorities or
organs,

Article 22

I. States Parties shall take appropriate measures 1o ensure
that a child who is seeking refugee status or who is
considered a refugee in accordance with applicable
mternational or domestic faw and procedures shall, whether
unaccompanted or accompanied by his or her parents or by
any other persen, receive appropriate protection and
humamtarian assistance in the cenjoyment of applicable
rights set forth in the present Convention and in other
mternational human rights or humanitarian instruments fo
which the said States are Parties.

2. For this purpose, States Parties shall provide, as they
consider appropriate, co- operation in any efforts by the
United Nations and other competent intergovernmental
organizations or non-governmental organizations co-
operating with the United Nations to protect and assist such
a child and to trace the parents or other members of the
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family of any refugee child in order to obtain information
necessary for reunification with his or her family. In cases
where no parents or other members of the family can be
found. the child shail be accorded the same protection as
any other chitd permanently or tempoeranly deprived ot his
or her family environment for any reason, as set forth 1n the
nresent Convention,

Article 23

1. States Parties recognize that a mentally or physicaily
disabied child should enjoy a full and decent life, in
conditions which ensure dignity, promote self-reliance and
facilitate the child's active participation in the community.
7. States Parties recognize the right of the disabled child 1o
gpecial care and shall encourage and ensure the extension,
subject to available resources, to the eligible child and
those responsible for his or her care, of assistance for which
application is made and which is appropriate to the child's
condition and to the circumstances of the parents or others
caring for the child.

3. Recognizing the special needs of a disabied child,
assistance extended in accordance with paragraph 2 of the
present article shall be provided free of charge, whenever
possibie, taking into account the financial resources of the
parents or others caring for the child and shall be designed
to ensure that the disabled child has effective access to and
receives education, training, beailth care services,
rchabilitation services, preparation for employment and
recreation opporiunitics 1n a manner conducive to the
child's achieving the fullest possible social integration and
individual development, including his or her cultural and
spiritual development

4. States Parties shall promote, in the spirit of internationa
cooperation, the exchange of appropriate information in the
ficld of preventive health care and of medical,
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psychological and functional treatment of disabled
children, including dissemination of and access to
information  concerming methods of rehabilitation,
education and vocational services, with the aim of enabling
States Parties to imiprove their capabilities and skils and to
widen their experience in these areas. In this regard,
particular account shall be tzken of the needs of developing
Countries.

Article 24

t. States Parties recognize the right of the child to the
enjoyment of the highest atlainable standard of health and
to facilities for the treatment of illness and rehabilitation of
health. States Parties shall strive to ensure that no child is
deprived of his or her right of access to such health care
SErvices.

2. States Parties shall pursue full implementation of this
right and, in particular, shall iake appropriate measures:

(a) To diminish infant and child mortality,

(b} To ensure the provision of necessary medical assistance
and health care to all children with emphasis on the
development of primary health care;

(c) To combat disease and malnutrition, including within
the framework of primary health care, through, inter alia,
the application of readily available technology and through
the provision of adequale nutritious foods and clean
dnnking-water, taking into consideration the dangers and
risks of environmental pollution;

(d} To ensure appropriate pre-natal and post-natal health
care for mothers:

(e) To ensure that all segments of society, in particular
parents and children, are informed, have access to
education and are supported in the use of basic knowledge
of child health and nutrition, the advantages of
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breastfeeding, hygiene and environmental sanitation and
the prevention of accidents;

(f) To develop preventive heaith care, guidance tor parents
and family planning education and services.

3. States Parties shall take all effective and appropnate
measures with a view to abolishing traditional practices
prejudicial to the health of children.

4. States Parties undertake to promote and encourage
international co-operation with a view To achieving
progressively the full reatization of the right recognized in
the present article. In this regard, particular account shall be
taken of the needs of developing countries.

Article 23

States Parties recognize the right of a child who has been
placed by the competent authorities for the purposes of
care, protection or treatment of his or her physical or
mental health, to a periodic review of the treatment
provided fo the child and all other circumstances relevant to
his or her placement.

Article 26

1 States Parties shall recognize for every child the right to
benefit from sociat security, inctuding socia} insurance and
shall take the necessary measures to achieve the full
realization of this right in accordance with their national
law.

2 The benefits should, where appropriate, be granted,
taking into account the resGuices and the circumstances of
the child and persons having responssibility  for the
maintenance of the chiid, as well as any other consideration
relevant to an application for wenefits made by or on behali
of the child.
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Article 27

L. States Parties recognize the right of every child to a
standard of living adequate for the child's physical, mental,
spiritual, moral and social development,

2. The parent(s} or others responsible for the child have the
primary responsibility to secure, within their abilities and
tinancial capacities, the conditions of living necessary for
the child's development. -

3. States Parties, in accordance with national conditions
and within thetr means, shal! take appropriaie measures o
assist parents and others responsible for the child to
umplement this right and shall in case of need provide
matenal assistance and support programmes, particuiarly
with regard to nutrition, clothing and housing.

4. States Parties shall take all appropriate measures to
secure the recovery of maintenance for the child from the
parents or other persons having financial responsibility for
the child, both within the State Party and from abroad. In
particular, where the person having financial responsibitity
for the child lives in a State different from that of the child,
States Parties shall promote the accession to intemational.
agreements ot the conclusion of such agreements, as well
as the making of ather appropriate ATHNECITIENTS.

Article 28

Lo States Partics recognize the nght of the child 1o
cducation and with a view 1o achieving  this right
progressively and on the basis of equal GppoTtunity, they
shall, 11 particular;

(a) Make primary cducation comnpulsory and avatlable free
to all;

(b) Encourage the development of different forms of
secondary  education.  ncluding general and  vocational
education, make them available and accessibie to every
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child and take appropriate measures such  as the
introduction of free education and offening financial
assistance in case of need;

(c) Make higher education accessible to all on the basis of
capacity by every appropriate ineans,

(d) Make educational and vocational information and
guidence available and accessible to all children;

{¢) Take measures fO ¢ncourage regular atendance at
schools and the reduction of drop-out rates.

3 States Parties shall take all appropriate measures to
ensure that school discipline is administered in a manner
consistent with the child's human dignity and in conformity
with the present Convention.

3 States Parties shall promote and cncourage international
cooperation 10 matters relating to education, 1 particular
with a view to contributing to the ehiminapon o { 1gnorance
and illiteracy ttwoughout the world and facilitating access
ro scientific and techmical knowledge and modern teachmg
methods. In this regard, particular account shatl be taken of
the needs of developing countries,

Articie 8

{ States Parties agree that the education of the child shall
be directed to!

() The development of the child’s personality, talents and
mental and physical abilites to thew fullest potential;

{v) The development of respect for human rights and
fundamental {reedotus, and for the principles enshrined n
the Charter of the United Nations,

(¢) The development of respect for the child's parers, hts
or her own cultural identity, language and vaiues, for the
national vahes of the country in which the child is living,
the country from which he or she may originate, and for
civilizations different from his or her own:

(d) The preparation of the child for responsible hife in a free
society, in the spiit of understanding, peace, tolerance,
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equality of sexes, and friendship among all peoples, ethnic,
national and religious groups and persons of indigenous
Origin;

{e) The development of respect for the natural environment.
2. No part of the present article or article 28 shall be
construed so as to interfere with the liberty of individuals
and bodies to establish and direct educational institutions,
subject always to the observance of the principle set forth
in paragraph 1 of the present article and to the requirements
that the education given in such institutions shal} conform
to such minimum standards as may be laid down by the
State,

Article 30

in those States in which ethnic, rehgxous or linguistic
minorities or persons of indigenous origin exist, a child
belonging to such a minority or who is indi genous shall not
be denied the right, in community with other members o°
his or her group, to enjoy his or her own culture, to profess
and practise his or her own rehgmm or to use his or her
own language.

Article 31

1. States Parties recognize the right of the child to rest and
teisure, to engage in play and recreational activities
appropriate to the age of the child and to narticipate freely
i cultural fife and the arts.

2. States Parties shall respect and promote the right of the
child 1o participate fully in culrural and artistic life and
shall encourage the provision of appropriate and equal
opportunities for cultural, artistic, recreational and leisure
actvity,
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Article 32

I. States Parties recognize the right of the child to be
protected from economic exploitation and from performing
any work that is likely to be hazardous or to interfere with
the child's education, or to be harmful to the child’s health
or physical, mental, spiritual, moral or social development.
2. States Parties shall take legislative, administraiive, social
and educational measures to ensure the implementation of
the present article. To this end and having regard to the
relevant provisions of other intemnational instruments,
States Parties shall in particular: (a) Provide for a minimum
age or mimmum ages for admission to employment,

(b) Provide for appropriate regulation of the hours and
conditions of employment;

(c) Provide for appropriate penalties or other sanctions to
ensure the effective enforcement of the present articte.

Article 33

States Parties shall take all appropriate measures, including
legislative, administrative, social and educational measures,
to protect children from the illicit use of narcotic drugs and
psychotropic substances as defined in the relevant
international treaties and to prevent the use of children in
the illicit production and trafficking of such substances.

Articie 34

States Parties undertake to protect the child from all forms
of sexual exploitation and sexual abuse. For these purposcs,
States Parties shall in particular take al! appropnate
aational, bilateral and maultilateral measures to prevent:

{3} The mducementi or coercion of a child fo engage in any
uniawful sexual activity;

(b} The exploitative use of children in prostitution or other
uniawiul sexual practices;

{¢} The exploitative use of children 1w pornographic
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performances and materials,

Article 35

States Parties shall take all appropriate national, bilateral
and multilateral measures to prevent the abduction of, the
sale of or traffic in children for any purpose or in any form.

Article 36

States Parties shall protect the child against alf other forms
of exploitation prejudicial to any aspects of the child's
welfare.

Article 37 _

States Parties shall ensure that:

{a) No child shall be subjected to torture or other cruel,
inhwman or degrading treatment or punishment. Neither
capital  pumishment nor hife imprisonment without
possibility of release shall be imposed for offences
committed by persons below eighteen years of age;

(b} No child shall be deprived of his or her liberty
unlawfully or arbitrarily. The armrest, detention or
imprisonment of a child shall be in conformity with the law
and shall be used only as a measure of last resort and for
the shortest appropriate period of time;

{c} Every child deprived of liberty shall be treated with
humanity and respect for the itherent dignity of the human
person and in 2 manner which takes into account the needs
of persons of his or her age. In particular, every child
deprived of liberty shail he separated from aduits unless it
is considered in the child's best interest not to do so and
shali have the right to maintain contact with his or her
family through correspondence and visits, save in
exceptional circumnstances;

(d) BEvery child deprived of his or her fiberty shall have the
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right to prompt access to legal and other appropriate
assistance, as well as the right to challenge the legality of
the deprivation of his or her liberty before a court or other
competent, independent and impartial authority and to 2
prompt decision on any such action.

Article 38

1. States Parties undertake to respect and to ensure respect
for rules of international humanitarian law applicable to
them in armed conflicts which are relevant to the child.

2. States Parties shail take all feasible measures to ensure
that persons who have not attained the age of fifieen years
do not take a direct part in hostilities. -

3. States Parties shall refrain from recruiting any person
who has not attained the age of fificen years into their
armed forces. In recruiting among those persons who have
attained the age of fifleen years but who have not aftained
the age of eighteen years, States Parties shall endeavour to
give priority to those who are oldest.

4. In accordance with their obligations under intemnational
humanitarian law 1o protect the civilian population in
armed conflicts, States Parties shall take all feasible
measures to ensure protection and care of children who are
affected by an armed conflict.

Article 39

Siates Parties shall take all appropnate measures o0
promote physical and psycholegical recovery and social
reintegration of a child victim of: any fonm of neglect,
exploitation, or abuse; torture or any other form of cruel,
~ inhuman or degrading treatment or punishment, or armed
conflicts. Such recovery and reintegration shall fake place
in an environment which fosters the health, self- respect
and dignity of the child.
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Article 40 _

I. States Parties recognize the right of every child aileged
as, accused of, or recognized as having infringed the penal
law to be treated in a manner consistent with the promotion
~ of the child's sense of dignity and worth, which reinforces
the child's respect for the human rights and fundamental
freedoms of others and which takes into account the child's
age and the desirability of promoting the child's
reintegration and the child's assuming a constructive role in
society.

2. To this end and having regard to the relevant provisions
of international instruments, States Parties shall, iIn
particular, ensure that: -

(a) No child shall be alleged as, be accused of, or
recognized as having infringed the penal law by reason of
acts or omissions that were not prohibited by national or
international law at the time they were committed;

(b) Every child alleged as or accused of having infringed
the penal law has at least the following guarantees:

(1) To be presumed innocent until proven guilty according
to law;

(1) To be informed promptly and directly of the charges
agdinst him or her, and, if appropriate, through his or her
parents or legal guardians and to have legal or other
appropriatc assistance in the preparation and presentation
of his or her defence:

(it}} To have the matter determined without delay by a
competent, independent and impartial authority or judicial
body 1n a fair hearing according to law, in the presence of
tegal or other appropratc assistance and, unless it is
considered not 1o be in the best interest of the child, in
particular, taking into account his or her age or situation,
his or her parents or legal guardians;

{1v} Not to be compelled to give testimony or to confess
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guilt; to examine or have examined adverse witnesses and
to obtain the participation and examination of witnesses on
his or her behalf under conditions of equahity;

(v) If considered to have infringed the penal law, to have
this decision and any measures imposed in consequence
thereof reviewed by a higher competent, independent and
impartial authority or judicial body according to law;

'(vi) To have the free assistance of an interpreter if the child
cannot understand or speak the language used;

(vii} To have his or her privacy fully respected at all stages -
of the proceedings. 3. States Parties shall seck to promote
the establishment of laws, procedures, authorities and
institutions specificaily applicable to children alleged as,
accused of, or recognized as having infringed the penal
law, and, in particular:

(a) The establishment of a minimum age below which
children shall be presumed not to have the capacity to
infringe the penal law;

(b) Whenever appropriate and desirable, measures for
dealing with such children without resorting to judicial
proceedings, providing that human rights and legal
safeguards are fuily respected.

4. A variety of dispositions, such as care, guidance and
supervision orders; counselling; probation; foster care;
education and vocational training programmes and other
alternatives to institutional care shall be available to ensure
that children are dealt with in 2 manner appropriate to their
well-being and proportionate both to their circumstances
and the offence.

Article 41

Nothing- in the present Convention shall affect any
provisions which are more conducive to the realization of
the rights of the child and which may be contained in:

(a) The law of a State party; or
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(b) International law 1n force for that State.

Part 1l

Article 42

States Parties undertake to make the principles and
provisions of the Convention widely known, by appropriate
and active means, to adults and children alike.
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CONVENTION FOR THE PROTECTION
OF HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS

The governments signatory hereto, being members of
the Councit of Europe,
Considering the Universal Declaration of Human Rights
proclaimed by the General

Assembly  of  the United Nations on
10th December 1948,

Considering that this Declaration aims at securing the
universal and effective recognition and observance of the

Rights therein declared, .

Considering that the aim of the Council of Europe 13
the achievement of greater unity between its members and
that one of the methods by which that aim is to be pursued 1s
the maintenance and further realisation of human rights and
fundamental freedoms;

Reaffirming their profound belief in those fundamental
freedoms which are the foundation of justice and peace i
the world and are best maintained on the one hand by
an effective political democracy and on the other by a
common understanding and observance of the human rights
upon which they depend;

Being resolved, as the governments of European
countries which are tike-minded and have a <ommon
heritage of political traditions, ideals. freedom and the rule
of law, to take the first steps for the collective enforcerment
of certain of the rights stated in the Universal Declaration,

Have agreed as follows:
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Article T — Obligation to respect hurnan rights

The High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section |
of this Convention.

Section I~ Rights and freedoms

Article 2 ~ Right to life
I Everyone's right to life shall be protected by law. No
one shall be deprived of his life intentionally save
in the execution of a sentence of a court following
his conviction of a crime for which this penalty is
provided by law, |
Deprivation of fife shall not be regarded as inflicted in
contravention of this artice when it results from the
use of force which is no more than absolutely
necessary:
@ I defence of any person from unlawful violence;
b in order to effect a lawiy] arrest or to prevent the escape
of a person lawfull y detained;
¢ in action lawfuily taken for the purpose of quelling a
riof or insurrection, '

o

Article 3 - Prohibition of torture
No one shall be subjected to torture or (o inhuman or
degrading treatment or punishment.

Article 4 - Prohibition of slavery and forced labour
1 No one shall be held in slavery or servitude,

2 No one shall be required to perform forced or
compulsory {abour,
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3 For the purpose of this article the term “forced or

compulsory labour” shali not include:

a any work Tequired to be done in the ordinary course of
detention imposed according to the provisions
of Article 5 of this Convention or durng
conditional release from such detention;

b any service of a military character or, in case of
conscientious objectors in countries where
they are recognised, service exacted instead of
compulsory military service;

¢ any service exacted in case of an emergency or calamity
threatening the life or well-being of the
community,

d any work or service which forms part of normal civic
obligations.

Article 5 — Right to liberty and security

i  Everyone has the night to liberty and security of person.
No one shall be deprived of his Liberty save in the
following cases and in accordance with a procedure
prescribed by law:

4 the lawful detentiori of a person after conviction by a
competent court;

t the lawful arrest or detention of a person for non-
compliance with the lawful order of a court or
in order to secure the fulfilment of any
obligation prescribed by law;

¢ the lawful arrest or detention of a person effected for the
purpose of bringing him before the competent
legal authonty on reasonable suspicion of
having committed an offence or when it is
reasonably considerexi necessary to prevent his
committing an offence or fleeing after having
done s0;

d  the detention of a minor by lawful order for the purposc
of educational supervision or his lawful
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detention for the purpose of bringing him
before the competent legal authority;

e the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of
unsound mind, aleoholics or drug addicts or

_ vagrants;

f  the lawful arrest or detention of a person to prevent his
effecting an unauthorised entry into the
country or of a person against whom action is
being taken with a view to deportation or
extradition,

2 Everyone who is amrested shali be informed promptly, in
a language which he understands, of the reasons for
his arrest and of any charge against him.

3 Everyone arrcsted or detained in accordance with the
provisions of paragraph 1.¢ of this article shall be
brought promptly before a judge or other officer
authonised by law to exercise judicial power and
shall be entitled to trial within a reasonable time or
to release pending trial Release may be
conditioned by guarantees to appear for trial,

4 Everyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings by
which the lawfulness of his detention shall be
decided speedily by a court and his release ordered
if the detention is not lawfil.

5 Everyone who has been the victim of arrest or detention
in contravention of the provisions of this article
shall have an enforceable right to coOmpensation.

~ Article 6 — Right to a fair trial

I Inthe determination of his civil rights and obligations or
of any criminal charge against him, everyone is
entitted to a fair and public hearing within a
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reasonable time by an independent and impartial
wibunal established by taw. Judgment shall be
pronounced publicly but the press and public may
be excluded from all or part of the trial in the
interests of morzts, public order or national security
in a democratic society, where the interests of
juveniles or the protection of the private life of the
‘parties SO require, or to the extent strictly necessary
in the opinion of the court in special circumstances
where publicity would prejudice the mtercsts of
justice.

Everyone charged with 2 criminal offence shall be
presumed innocent until proved guilty according 1o
law.

Everyone charged with a criminal offence has the
following minimum nights: |

to be informed promptly, in a language which he

anderstands and in detail, of the nature and
cause of the accusation against him;

to have adequate time and facilities for the preparation

of his defence;

to defend himself i person Or through legal assistance

of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it
free when the interests of justice 50 require;

to examine or have examined witnesses against him and

to obtain the attendance and examination of
witnesses on his behalf under the same
conditions as witnesses against am;

to have the free assistance of an interpreter if he cannot

understand or speak the language used in
court.
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Article 7 — No punishment without law

I No one shall be held guilty of any criminal offence on
account of any act or omission which did not
constitute a criminal offence under national or
international law at the time when it was
committed. Nor shal] a heavier penalty be imposed
than the one that was applicable at the time the
criminal offence was committed.

2 This article shall not prejudice the trial and punishment
of any person for any act or omission which, at the
time when it wag committed, was c¢riminal
according to the general principles of law
recognised by civilised nations,

Article 8 - Right to respect for private and family tife

I Everyone has the right to respect for his private and
family life, his home and his correspondence,

2 There shall be no interference by a public authority with
the exercise of this right except such as is in
accordance with the law and s necessary in a
dernocratic society in the interests of natjonal
security, public safety or the economic well-being
of the country, for the prevention of disorder or
crime, for the protection of health or motals, or for
the protection of the rights and freedoms of others,

Article 9 - Freedom of thought, conscience and religion

I Everyone has the rght to freedom of thought,
conscience and religion; this nght includes freedom
to change his religion or belief and freedom, either
alone or in community with others and in public or
private, to manifest his religion or belief, in
worship, teaching, practice and observance.



Hionan Raghts 433

5 Freedom to manifest one's religion or beliefs shall be
subject only to such limitations as are prescribed by
law and are necessary in a democratic society in the
interests of public safety, for the protection of
public order, health or morals, or for the protection
of the rights and freedoms of others.

Article 10 — Freedom of expression

1  Evervone has the right to freedom of expression. This
right shall include freedom to hold opinions and to
receive and impart information and ideas without
interference by public authority and regardiess of
frontiers. This article shal! not prevent States from
requiring the licensing of broadcasting, television
o cinema enterprises.

7 The exercise of these frecdoms, since it carries with it
Juties and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties as
are prescribed by law and are necessary In a
democratic society, in the interests of natonal
security, territorial integrity or public safety. for the
prevention of disorder or crime, for the protection
of health or morals, for the protection of the
reputation or nights of others. for preventing the
disclosure of information received in confidence, or
for maintaining the authonty and impartiality of the
judiciary.

Article 11 - Freedom of assembly and association

I Everyone has the right to freedom of peaceful assembly
and 1o freedom of assoclation with others,
including the right to form and 10 join trade unions
for the protection of his interests.

3 No restrictions shalt be placed on the exercise of these
rights other than such as are prescribed by law and
are necessary in A democratic society in the
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mfierests of nationai security or public safety, for
the prevention of disorder or cnme, for the
protection of health or morals or for the protection
of the rights and freedoms of others. This article
shall not prevent the imposition of lawful
resirictions on the exercise of these rights by
members of the armed forces, of the police or of the
administration of tite State.

Article 12 — Right to marry

Men and women of imaimiageable age have the right to mary
and to found a family, accordin g to the nationai
laws govemning the exercise of this 1 ght.

Article 13 - Right to an effective remedy

Bveryone whose rights and freedoms as st forth in this
Convention are violated shall have an effective
remedy before a national authority notwithstanding
that the violation has been committed by persons
acting in an official capacity. -

Article 14 - Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination
on any ground such as sex, race, colour, language,
rcligion, political or other opimon, national or
Social origin, association with a national minonty,
property, birth or other status.

Article 15 - Derogation in time of emergency

I In time of war or other public emergency threatening
the life of the nation any Migh Contracting Party
may take measures derogating from its obligations
under this Convention to the extent strictly required
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by the exigencies of the situation, provided that
cuch measures are not inconsistent with its other
obligations under international law.

9 No derogation from Article 2, excepl In respect of
deaths resulting from lawful acts of war, or from
Articles 3, 4 (paragraph 1) and 7 shall be made
under this provision.

3 Any High Contracting Party availing itself of this right
of derogation shall keep the Secretary General of
the Council of Europe fully informed of the
measures which it has taken and the reasons
therefor. It shall alse inform the Secretary General
of the Council of Europe when such measures have
ceased to operate and the provisions of the
Convention are again beng fully executed.

Article 16 ~ Restrictions on political activity of alicns

Nothing in Articles 10, 1 and 14 shall be regarded as
preventing the High Contracting  Parties  from
imposing restrictions on the political activity of
aliens.

Articie 17 - Prohibition of abuse of rights

Nothing in this Convention may be interpreted as mmplying
for any State, group Of person any right t0 engage
i any achivily or perform any act aimed at the
destruction of any of the rghts and freedoms set
forth herein or at their limitation 10 3 greater axient
than is provided for in the Convention.

Article 18 — Limitation on use of restrictions on rights

The restrictions permitted under thes {"onvention to the said
rights and freedoms shall not be applied for any
purpose other than those for which they have been
prescrnibed.
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Section I - European Court of Human Rights

Article 19 - Egta blishment of the Court

To ensure the observance of the engagements undertaken by
the High Contracting Parties in the Convention and
the Protocols thereto, there shall pe set up a
European Cowrt of Human Rights, hereinafter
referred to as “the Court" It shall function op g
permanent basis,
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CAIRO DECLARATION ON HUMAN
RIGHTS IN ISLAM, 1990

The Member States of the Organization of the
Istamic Conference,

Reaffiming the civilizing and historical role of the
[siamic Ummah which God made the best nation that has
given mankind a universal and well-balanced civilization in
which harmony is established between this life and the
hereafter and knowledge is combined with faith; and the
role that this Ummah should play to guide a humanity
confused by competing trends and ideologies and to
provide solutions to the chronic problems of this
materialistic civilization.

Wishing to contribute to the efforts of mankind to
assert human rights, to protect man from exploitation and
persecution, and to affitm his freedom and right to a
dignified life in accordance with the Islamic Shan'ah;

Convinced that mankind which has reached an
advanced stage in materialistic science is still, and shali
remain, in dire need of faith to support its civilization and
of a self-motivating force to guard its nghts;

Believing that fundamentsl aghts and universal
freedoms in Islam are an integral pari of the Isiamic
religion and that no one as & matter of principle has the
nght to suspend them in whole or in part or vielate or
ignore them in as much as they are binding divine
commandments, which are contained in the Revealed
Books of God and were sent through the last of His
Prophets to compliete the preceding divine messages
thereby making their observance an act of worship and
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their neglect or wviolation all abominable sin, and

accordingly every person is individually responsible - and

tile Ummah collectively responsible - for their safeguard.
Proceeding from the above-mentioned principles,
Declare the following;

Article 1

(a) All human beings form one family whose members are
united by submission to God and descent from .Adam. All
men are equal in terms of basic human dignity and basic
obligations and responsibilities, without any discrimination
on the grounds of race, colour, language, sex, religious
belief, political  affiliation, social status or oiljer
considerations. True faith is the guarantee for emhancing
such dignity along the path to human perfection.

(b) All human beings are God's subjects, and the most
ioved by Him are those who are most useful to the rest of
His subjects, and no one has superiority over another
except on the basis of piety and good deeds.

Article 2

(a) Life is a God-given gift and the right to life is
guaranteed to every human being It is the duty of
individuals, societies and state to protect this right from any
vtolation, and it is prohibited to take away life except for a
Shari'a prescribed reason.

(b} It i3 forbidden 1o resort to such means as may result in
the genocidal annihilation of mankind.

(¢) The preservation of human life throughout the term of
time willed by God is a duty prescribed by Shari'a.

(d) Safely from bodily harm is a guaranteed right. [t is the
duty of the state to safeguard it, and it is prohibited to
- breach it without a Chore-prescribed reason.
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Article 3

(a) In the event of the use of force and in case of armed
conflict, it is not possible to kill non-belligerents such as
old men, women and children. The wounded and the sick
shall have the right to medical treatment; and prisoners of
war shall have the right to be fed, sheltered and clothed. It
is prohibited to mutilate dead hodies. It i1s a duty to
exchange prisoners of war and to arrange visits or reunions
of the families separated by the circumstances of war.

(b) It is prohibited to fell trees, to damage crops Of
livestock, and to destroy the enemy's civilian buildings and
installations by shelling, blasting or any other means.

Article 4

Every human being is entitled to inviolability and the
protection of his good name and honowr during his life and
after his death. The state and society shall protect his

remains and burial place.

Article 5

(a) The family is the foundation of society, and marriage is
the basis of its formation. Men and women have the right to
marriage, and N restrictions siemming from race, colour or
nationality shall prevent them from enjoying this right.

(b) Society and the State shall remove atl obstacles to
marriage and shall facilitate marital procedure. They shall
ensure family protection and welfare.

Article 6

(a) Woman is equal to man in human dignity, and has
rights to enjoy as well as duties to perform; she has her
own civil entity and financial independence, and the right
to retain her name and lineage.

(b) The husband is responsible for the support and welfare
of the family.
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Article 7

{a) As of the moment or birth, every child has rights due
from the parents, society and the state to be accorded
proper nursing, education and material, hygienic and moral
care. Both the fetus and the mother must be protected and
accorded special care.

(b) Parents and those in such like capacity have the right to
choase the type of education they desire for their children,
provided they take nto consideration the interest and future
of the children in accordance with ethical values and the
principles of Shari‘a.

(c) Both parents are entitled to certain rights from their
children, and relatives are entitled to rights from their kin,
in accordance with the tenets of the Shari'a,

Article 8

Every human being has the ri ght to enjoy his legal capacity
in terms of both obligation and commitment, should this
capacity be lost or impaired, he shall be represented by his
guardian.

Article 9

(a) The question for knowledge is an obligation and the
provision of education is a duty for society and the State.
The State shall ensure the availability of ways and means to
acquire education and shall guarantee educational diversity
in the interest of society so as to enabje men to be
acquainted with the religion of Islam and the facts of the
Universe for the benefit of mankind.

(b) Every human being has the right to receive both
religious and worldly education from the various institution
of, education and guidance, including the family, the
school, the university, the media, etc., and in such an
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integrated and balanced manner as 1o develop his
personality, strengthen his faith in God and promote his
respect for and defence of both rights and obligations.

Article 10

Islam is the religion of unspoiled natre. It 18 prohibited to
exercise any form of compulsion on man or 10 exploit his
poverty of ignorance in order to convert him fo another
religion or to atheism.

Article 11 X

(a) Human beings are born free, and no one has the right to
enslave, humiliate, oppress or exploit them, and there can
be no subjugation but to God the Most-High.

(b) Colonialism of all types being one of the most evil
forms of enslavement is totally prohibited. Peoples
suffering from colonialism have the full right to freedom
and self-determaination. 1t is the duty of all States and
peoples to support the struggle of colonized peoples for the
liquidation of all forms of colonialism and occupation, and
all States and peoples have the right to preserve their
independent identity and exercise control over their wealth
and natural resources.

Article 12 ,

Every man shall have the right, within the framework of
Shari'a, to free movement and to select his place of
residence whether inside or outside his couniry and if
persecuted, is entitied seek asylum in another country.
The country of refuge shall ensure his protection until he
reaches safety, unless asylum is motivated by an act which
Shari'a regards as a crime,

Article 13
. Work is a right guaranteed by the State and Society for
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cach person able to work. Everyone shall be free to choose
the work that suits him best and which serves his interests
and those of society. The employee shall have the right to
satety and security as well as to all other social guarantees.
He may neither be assigned work beyond his capacity nor
be subjected to compulsion or exploited or harmed in any
way. He shall be entitled without any discrimination
between males and females - to fair wages for his work
without delay, as well as to the holidays allowances and
promotions which he deserves. For his part, he shail be
required to be dedicated and meticulous in his work.
Should workers and employers disagree on any matter, the
State shell intervene to settle the dispute and have the
grievances redressed, the rights confirmed and justice
enforced without bias.

Article 14 :

Everyone shall have the right to legitimate gains without
monopolization, deceit or harm to oneself or to others.
Usury (riba) is absolutely prohibited.

Article 15

(a) Everyone shall have the nght to own property acquired
in a legitimate way, and shall be entitled to the rights of
ownership without prejudice to oneself, others or to society
in general. Expropriation is not permissible except for the
requirements of public interest and upon payment of
immediate and fair compensation.

(b} Confiscation and seizure of property is prohibited
except for a necessity dictated by law.

Article 16
Everyone shall have the right to enjoy the fruits of his
scientific, literary, artistic or technical production and the
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right to protect the moral and material interests stemming
therefrom, provided that such production is not contrary o
the principles of Shari'a. '

Article 17

(a) Fveryone shall have the right to live in a clean
environment, away from vice and moral corruption, an
environment that would foster his self-development and it
is incumbent upon the State and Society in general to
afford that nght.

(b) Everyone shall have the right to medical and social
care, and to all public amenities provided by society and
the State within the limits of their avallable resources.

(c) The State shall ensure the right of the individual 10 a
decent living which will enable him fo meet all lis
requirements and those of his dependents, including food,
clothing, housing, education, medical care and all other
basic needs.

Article 18

(a} Gveryone shall have the right to live in security for
himself, his religion, his dependents, his honour and his
property. .

{b) Everyoue shall have the right to privacy in the conduct
of his private affairs, in his home, among his family, with
regard to his property and his relationships. It is not
permitted to spy on him, to place him under surveillance or
to besmirch his good name. The State shall protect him
from arbitrary interference.

(c) A private residence is inviolable in all cases. K wiil not
be entered without permission from its inhabitants or in any
unlawful manner, nor shall 1t be demolished or confiscated
ang its dwellers evicted.
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Article {9

(a} All individuals are equal before the law, without
distinction between the ruler and the ruled.

(b) The right to resort to Justice is guaranteed to everyone,
(c) Liability is in essence personal.

{d} Thete shall be no crime or pumshment except as
provided for in the Shari'a,

(e) A defendant is innocent until his guilt is proven in a fair
trtal in which he shall be given all the puarantees of
defence,

Article 20

It is not permitted without legitimate reason to arrest an
individual, or restrict his freedom, to exile or to punish him.
It is not permitted 10 subject him to physical or
psychological torture or to any form of humiliation, cruel ty
or indignity. Nor is it permitted to subject an individual to
medical or scientific experimentation without his consent
or at the nsk of his health or of his life. Nor is it permitted
o promulgate cmergency  laws  that  would provide
executive authority for such actions.

Article 21
Taking hostages under any form or for any purpose is
expressiy forbidden.

Article 22

(a) Everyone shall have the right to express his opinion
freely in such manner ag would not he contrary to the
principles of the Shari’a. -

(b) Everyone shall have the right to advocate what is right,
and propagate what is good, and wam against what is
wrong and evil according to the nonms of Islamic Shari,
(¢} Information is a vita] necessity 1o society. It may not be
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exploited or misused in such a way as may violate
sanctities and the dignity of Prophets. undermine moral and
ethical values or disintegrate, corrupt or hanm society ot
weaken its faith,

{(d) It is not penmitted to arouse nationalistic or doctrinal
hatred or to do anything that may be an incitement to any
form of racial discrimination,

Article 24
Al} the rights and freedoms stipulated in this Declaration

are subject to the Islamic Shari'a.

Article 25
The Islamic Shari‘a is the only source of reference for the
explanation or classification of any of the articles of this

Declaration.
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