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Question: * - , ‘
| - What is erresentatlve suit? What f01maht1es are required to be
observed for filing a representative suit?" :

"Answer:

REPRESENTATIVE SUITS:

: Nbrlinallyl_all persons interested in a suit should'be made parties to the suit,
so that the decision may 'operate as res judicata in respect of such persons.
However at times, the number of persons interested is so numerous as to render'it
inconvenient to make all of them parties. In such cases a convenient procedum is’
prowded in the form of rcpresentatlve suits, which ‘are: an exception to the rule
that all persons interested should be parties. AIR 1933 PC 183. The' provisions of

+ rule 8Vare only enabling and permissive in nature, and it is not mandatory that

“is rmndatoxy TR )

' wherever there are several persons interested in a suit, it should be instituted as a

representative suit, and as such rule 8 only lays down an alternative proceduu
PL] 1983 SC 262, . .
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All tne persons interested sho:ﬂd'have the right of actio:,ll, includix{g the
plaintiff who seeks to represent them. They should all have the same and an equal
interest in the suit. Suits may be in a representative form, both in reSpeLt of
plaintiffs and defendants. Every suit-sought to be instituted as a representative .

suit, should be filed in accordance with the procedure provided by rule 8, Whl(‘h
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- CONDITIONS FOR INSTITUTING REPRESENTATIVE SUIT:

The following conditions must be fulfilled in order ' toinstitute .a

representative suit:-

o Persons interested in the suit must be numerous. |

o They all must have the same interest in the suit.
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‘representdtive action otherwise the decision will not be bindinQ on other members _'

‘0 The permission of the court under rule 8 should be obtained.
LN ' B s ! . . :
o . Notice must be given to all persons whom it is sought to represent. ;

NUMEROUS PERSONS: A

+ The number of persons should *'be such that i%_.'inconv‘enient to implead

them all individually as parties. Flowever, the term ‘numerous persons” does not

refer to the general public, but it may refer to a defined class of the phb_lic.} Where’

the number of persons is suffi'ciently small to make it convenient to implead them

all as parties individually, order 1 rule 8 will be inapplicable. It is not. necessary

that this bddy of persons be -capable of ascertainment, but is -shoulﬁ be a.

sufficiently defini tlé bogy. A list 6f all t}}'?e ascertainable persons must be filed.

fiumerous or not is determined on the facts of each case. For instance, suits by or
against clubs, or unregistered bodies,” can only be instituted as representative '
suits. The rule being merely enabling it does not prevent individual members of

communities or associations from bringing suits for their individual ' rights.
, :

- However, in such cases the court can require the conversion of the suit into a

of the community. A registered society can be represented by its office bearers.

For suits against firms.

and where the community itself has no right to sue, the rule will not enable the :

HAVING THE SAME INTEREST:

A.representative suit can only be filed on behalf of, or against persons
having the same or similar or common interest in the suit. PLD 1983 Quetta 30.

However, interest merely as a member of the public is not sufficient. Where the
I : . . ;
interest of such persons is not the same, a representative suit cannot be filed, and -

il such persons must be made parties on the record, The plaintiff must also have
the same and an equal interest in the suit. Where a substantial majority of a
community are of one opinion, and a minority do not agree, persons constituting

the minority may be made pro forma defendants. This rule is only procedural, |

wstitution of representative actions. Where the several persons do not have the
same interest, they all may join together as co-plaintiffs or co-defendants,

It may even be a fluctuating body of persons. Whether the persons are
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Representanve suits can be brought in respect of actions for debts, or
-mor*'“z claims, or- habxhtles in contract or in tort, for declaration, injunction or
possession. It is the community of interest amongbt the persons suing that is the
determinative factor and not the nature of the suit. Although the persons
represented may be bound in so far as the decree effects the common interest of
the community, they are not personally bound unless they are made parties. A

»decree for injunction can be executed against all the persons intetested. A

representative suit does not lie for damages.

PERMISSION OF THE COUKT:

Permission ought to be obtained at. the time of mstltutmg the suit, or even
after institution. In appropriate cases it may even be given by the appellate court
by its allowing the amendment of the plaint. Though violation of the rule cannot’
be condoned under Section 99, leave can be granted eéven at the appellate stage‘-

when all the formalities must be fulfilled. Permission may be expressly granted or
may be nnplxea from the circumstances. A suit instituted on behalf of, or against ,
nuir _Lunimsmﬁe'rsorc without having obtained the permission of the court, is not'a
. representative suit. However, where all the persons ihterested are individually
parties to the suit, there is no need to obtain permission under rule 8 Permission
- once obtained is good for appeal also.
PERMISSION, WHEN GRANTED:

The pfiﬁciple consideration on the basis of which permission is granted is,
whether there is sufficient community of interest between the numerous persons
w0 justify the institution of a representative suit, and, ‘whether, the r:ghts of all
such persons are being asserted or only the personal rights.of some of them.
Permission is to be apphcd for by the plaintiff desirous of bumg “on behalf of
numerous persons, or of suing numerous persons in a representatwe’ capaaty, or
by a defendant ‘wanting to defend on behalf of numerous persons in a
3--represent1tm_ capacity. Leave must be granted to definitely named person. When
such, a person withdraws from the suit it is for the court'to coritinte it or not. In
the ultimate analysis it lies with the Judge, taking into c01151derat10n all the f’lCtOI’S ‘
of the qase to determine whether to allow permission ornot. -
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NOTICE OF INSTITUTION:

-1

S rotice of the institution of the suit is mandatory, and is to be given to all

thL persons interested in the suit.Where notice has been given by the court of first
instance, it is not necessary to serve all the p_ersons represented once again at the -
appellate stage. Where the number of such persons so permits, personal service
may be effected on the basis of a list containing the names and addresses of such
o pelrs,ons; which is to be supplied by the plaintiff. However, where the number is

" larger, noti'ce may be given by phblie advertisement specifyinb the names of the
persons interested if the names are known. The manneér in which this is to be done
is fo be determined by the court. It may be by beat of dium. After receipt of notice, -
 the persons interested may join as partles, even ‘at the appellate stage.
Non-compliance with the requirement of giving notice is an irfCgularity which
cannot be overlooked in terms.of Section 99, as it is bound to affect -the merits of
the case, unless the litigation is bona fide and the omission is only a technical
irregularity. Where notice has not been given the suit cannot be a reprcScntative

suit, and the decree will be binding only upon the parties;

.
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RES I'UDICATA:

A]thoug,h the persons represented are not parties to the suit, yet they are
" deemell to be claiming under the parties to the suit and as such the decree is
'bmdmg upen ‘such persons. However, the adjudication should have been upon
the merits, and should be respecting mgatters in which such persons have the same
interest, and the procedural requirements of rule 8 must have been fulfilled. A
decree based upon consent will also be binding upon such persons. Sucha decree
_shall be for the benefit o all persons represented. The provisions of this rule being
; mandatory, the persons represented will not be bound by the decree, unless'the
requirements will not be fulfilled. WhLI‘L the suit is abandoned by the plaintiff,
the parties represented will not be pI‘LVCIlt(..d from re-apltatmg the matte: by -
separate smt The persons represented can file an appml G '
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