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N What mles are pmv:ded in Civil Protedure Code fUr service of procers o

d(.fcnd:mts? Also le, LT bubql]luh‘d service.
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The provisions relating to suvm_ are based upon {'hL maxim aud1 altetam
partem,- PLD 1971 SC 192. The defe ndant has a right Lo .1|1|u ar and defend. The
use of word ‘may’ does not empower the court 1o refuse o summon the

defendant, but refers to the proviso to rule 1, or where the court deems it

- desirable to adept, some other mode uf intimating the defendant. An appearance
B :

i an interlocutory application pum to the lLbLHtldthn of the suit, is ro

appearance in terms of the proviso. :

A’ summons is issued to the defendant after the guit has been duly

instituted i.e., registered. It is issucd to. the defendant at the place v:.fhcrt: he
~ordinarily and voluntarily resides, carries on business or personally works for
- gain. A summons must either bear thc signature of lht, presiding officer, or liw :

" seal of the court. ; : .

EITHER SETTLEMENT OF ISSUES OR FINAL DISPOSAL:

The defendant is entitled to sufficient time to enable 'him to make
appearance and no decree can be paw.d prior to the-return of the summons I‘liL
purt sl hould at the time of issuing summons cloar]y direct whcter the sumMmons
is to be 101 tlm.i disposal or for Lmnmw ot issues only. Summons for final disposal

should cialy-Le issued in simple case. Whare 2 summions s not for final disposal of
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DELIVERY OF SUMMONS: ' :

Once ;Gttrvicéz has been effected upon the defendant, the court gets
jurisdiction to dispose of the matler. The object of service on the defendant is Lo
enable him to resist the claim should he so desire, It is immaterial that the
defendant has privale knowledge uf the pendency of the pmuulm; s. Only an
labuu L‘ITIPUW’L]L(.{ Lo accept service in terms of Order 3 rule 6 can be served under
this rule. A mere irregularity in effecting the bCiVlCL of summons’ will not bL a

good bmund for upsetting the decree.

REP!TS.W TO ACCEPT: =

Where the defendant reads the summons, but does not accept it, there is
substantial compliance with the provisions 1'elatin;7§ to the service of summon.
Where the defendant is not. served with summons, the mer re facl that he had
km)-"lulyc of the suil is immalerial. Service of summons in accordance with law
has to be proved. Merely because a copy of the plnm[ is not Llclwcud will .not

rend 01 lhv service de feclive,

ST_I‘."ICT ]W POST:

In addition to the ordinary mode of service a summons is also 1o be sent by
-'registered_ post, The court should ordinarily direct personal service but it may in‘a
particular case, direct service by post. Where service is effected by registered post,
'.proper'ly addressed, the service shall be presumed to have been effected, even
where the ‘envelope is endorsed as refused, or “postal acknowledgement not
" received. However, this is a rebultable prcsumptioﬁ and can be disproved.
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PERSONAL SERVICE:

All efforts should be made to effect personal service, and it is only where
this is not po:-,»51 ble, that the summons should be Q‘fmd In the case of ‘purdah
nashin’ laduﬁ service can be effected on an adult male member of her family
r951dmg wxh her, or the summon may be affixed. Even minors ~.hm1ld be
pumnally served, and service upon the bLIdILilJII is not enough. Service on the
.a%nt is valid only if hL is umpowcud in writing to accept servite on bet alt of the
dehndant _ ; e o
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Whu(. the defendant does not reside within the jurisdiction of the court,
but carries on business or works for gain within su-.h jurisdiction, service may be
effected on his manager or agent carrying on such business. pmvldcd' the L;ull
relates Lo such business or work, A salesmuan, or the manager, umlu Lhis |t||:' i
person who has initiative and mdnpmdent discretion. A mere servant, or a
‘salesman, is m}t an agent or mana ger. If service is effected upon the agent or
manager, then regardlcss of whether it was umunmm.llcd lo the principal or not,

+ it will be deemed to be valid bOlVICL

STRVICT ON FAMILY MEMBE R'%

|

All efforts should be made to locate and fmd out the defendant in person .
for in the absence ()f such elforts, service on members of the !.:mlly i5 nol
suff1c1mt Service on a purdah nashin woman is effected under this rule, ‘wl vige
upon a gervant is not valid. An adult is a person abovc 16 ycears of age, and such
1?0 son should be a male and not a female. Further 5UC h adult male person shoufd

bea member of the family and should bL oldmauly ILbILiIIlg with the defendant.

 ACKNOWLEDGEMENT:

U

‘The serving officer should obtain the simmmré of the person apon whom
service has been made, in token of his acceptance thereof. Should such person
refuse to acknowledge service, thc‘gcrvm 3 officer should affix the summons in the
‘manner prescribed. It is not obhgmply on the couzt to order ser V[CC by affnallon
where the defendant has refused to accept the summons, and the court may lreat
At as vahd service without resorting to rule 17. Affixation should be ¢ ffected upon
refusal to acknowledge, and there need not be a agu:iflc o:clu to this effect.
Hoi‘vevgr if the summons is not affixed it cannot be said to have been dmy

‘served. : .

SERVICE BY AFFIXATION: .¢ : : ‘

'
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* Service 1 by affixation is to be resorted to whm it-is not possible to effect

personal servige. There need not be a specific order to effect service by affination,

‘and affixation is mandatory. Hhun‘ the gcwmt' 'UmLu after u«,mw all due and
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reasonable dili gence cannot find the defendant, ot where the person s served
refusés to sign, and the summons is affixed, the service is complete. However, the

procest server should take pains to find out the defendant go again and again

where the ‘defendant is likely to be present, and make inquiries dboul his

where-abouts and follow hin. All lhu efforts so made by the process SCIVer
should be, stated in the report. lt_mporaly wbsn.ncu of the defendant does not
ultllIL the affixation of the summons. Where the LllLUH‘lHlJ[ILL‘H in which the
subsututt.d serv ice was Lffu.lui are demonstrably Falag, the bL‘[‘VHL will be void.

The copy of the summons should be actually affixed on the outer door or some
conspicuous part of the house where tm defendant resides, or carries on business
or pL‘IbOHu]lV works for gain, in the pusc_ncu of rubpcctabh. persons of the nca '
and not merely Jelt lll'u-n-. wlfnv it accepls service by affixation, the H)llllt musl
satisfy itselk that theconditions have been fulfilled. |
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SUBSTITUTED SERVI C: - R =4 |

Whuc the duluul il evades service, or cannot b\_. served in the ordinaty

way, or ‘refuses to accept service, or has not been heard of for a 1011g time, and the
service cannot be effected in the ordmaly manner, the court if it is satisfied of. the
same can order substituted 1'LbClVL. It can only be 01d ered when conditions,
warranting it exist and the plOVlblOl‘lb of rule 20 are strictly complied with,
111'egular1t1<.9 in this behalf will be of no consequence’ when the defendant waives
proper notice. Unless all efforts to” effect service in the ordinary manner are
verified to have failed, substituted . service cannot be resorted to. Temporary

absence does not amount to evasion,-not the absence o.l)m(ul of the defendant. The

*"record should show the efforts made to effect service pusonally otherwise service

by citation in the newspapers may not be sustainable. Where the LlI‘Cl,lIﬂﬁl'\IlCLb in
which the substituted service was effecied are demonstrably false, the service will
be void, as for instance, where the CleLI'ld”lﬂt was abroad and service was effected
by pubhcahon in a local newspaper. Substituted 5LI‘V1CL is ag effective as per sonal

arvice, and the court may on the failure of the defendant to appear when the suit

i
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Is called on for hearing proceed with the hearing of the suit ex-parte.
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