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24. Trial---its meaning & significance

There are two kinds ot trial

(1) Summary trial
(2) Regular trial.
25, Summary trial.
(1) Notwithstanding anvthing contamed i this code
(a) \ \ % \ X N X

(b) anv  Magistrate  of the  hirst - class  specially
empowered in this behalt by the  Provincial
Government, and

() any bench of Magistrate invested with the powers
of a Magstrate of the first class and especially
empowered in  this  behalt by the Provinaal
Government.

May, if he or they think fit, try in a summary way all or any of

the following

ottence:
(a) offences  not punishable with  death,
transportation  0r imprisonment for term
exceeding six months;

(b) offences relating to weights and measures under
section 204, 265 and 266 of the Pakistan Penal
Code:

(<) hurt, under section (clause (i) of section 337-A)

323 ot the same code;

9, 380 or 381 of the samd

. ¢ sections 37
(d) thett undc erty stolen

code, where the value of the prop
does not exceed (ten thousand rupccs‘),
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2. Record of caseg where there is no a

l F . 3, -
»l‘l,; t ¢ ey ld ence Ot thU WltnC‘q"Q% or h im
W € ¢ a

formal charge; but he or they shall enter ;
_ Y e nter in \ ; :
Government may direct the following parti;:lc:]rsmrm mahs

ppeal.

agistrate or Bench of

al

(a) the serial number:;
(b) the date of the commission of the offence:
(c) the date of the report or complaint;

(d)  the name of the complainant (if any);

(e) the name, parentage and residence of the accused;

(f) the offence complained of and the offence (if any)
proved, and in cases coming under clause (d), clause (e)
clause (f) or clause (g) of sub section (1) of section 260

.. the value of the property in respect of which the offence
has been committed;

(g)  the plea of the accused and his examination (if any);

(h)  the finding, and, in the case of a conviction, a brief
statement of the reason therefore;

(i) the sentence or other final order, and
() the date on which the proceedings terminated.

Section 263 exempts the Magistrate holding a summary trial
from recording the

evidence of witnesses as in ordinarily trials. This section applies to
only to cases where no appeal lies. In appeal-able cases the Magistrate
is bound under section 264 to record the substance of the evidence. In
hon'appeal able cases, the form prescribed' in this sectiop with’the
particulars written constitutes the record. The Magistrate 15 required
by the mandatory,pfovisions of section 263 to enter in such fqrm as
the Provincial Government may direct, the various particulars
mentioned therein. (PLD 1975 Pesh 216).

27.  Regular trial.

Before a regular trial can commence, the following pre-trial
steps are necessary to be taken.
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(i) the determination of the place of trial;
(,l) cognizance of offences by cou rt; 1
(k) issue of process to procure the attendance of h, ]
| persons accused;
(N other matters, such as
(a)  supplving copies;
(b) accused’s counsel;
(¢) fixing dates of hearing;
(d) trial of complaint and police cases arising out of
the same offence.
8. Cognizance of offence by courts.

Section 190 provides for cognizance of offences by Magistrate
b its sub section (1) all Magistrate of the 1%t Class or any other
\lagistrate especially empowered by the Provincial Government on
the recommendations of the High Court may take cognizance of any
ottence

(a) upon receiving a complaint of facts which constitute
such offence;

(b) upon a report in writing of such facts made by any
police officer;

.

(c)  upon information received trom any person other than
otticer, or upon his own knowledge or suspicion;

that such. offence has been committed which he may try or send to the
court of Session for trial

-mm,fub section (2) of‘ section 190 requires a Magistrate taking
prizance under sub section (1) of the offence triable exclusively by ?

Court of Sess

aession to send the cas . .
. se to th(‘ court of Sessi ﬂl/
without recording any evidence £ Session for tri

o Lnuﬂ of Session 1s debarred unde
aking cognizance of the case a.
the case is sent to it by a M

r section 193 Cr.pC fom
a court of original jurisdiction unless
it constituted otherwise than in the code ¢
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ke cognizance of the case dnrectly as a court of original jurisdiction in
the same manner as a Magistrate is empowered to take cognizance ot

The Higthourt may take cognizance of any offence in manner
hereinafter prov'lded. Nothing herein contained shall be deemed to
Jffect the provisions of any Letter Patent or Order by which a Hich
court is constituted or continued, or any other provision of this nJL,
(Gection 194 Cr.P.C.). )

29,  Processto Procure the attendance of accused person.

Chapter XVII Cr.P.C. is titled “OF the commencement of
sroceedings before court”. It has two sections namely sections 204 and
5()5. Section 204 provides that if in the opinion takmg cognizance of an
offence there is sufficient ground for proceeding and the case appears
to be one in which according to the 4 column of the second Schedule
to the Cr.P.C. a summons should issue in the first instance, it shall
ssue summons for the attendance of the accused and if the case
appears to be one In which according to that column a warrant should
wwsued in the first instance, it may issued a warrant or if it think fit, a
<ummons for causing the accused to be brought or to appear at a
certain time before such court. This section is so far as it relates to
cases in which according to the 4t column of the Second Schedule of
Cr.P.C. a summons should issue in the first instance, 1s to be read
with section 90 which empowers the court, for reasons to be recorded
in writing, to issue a warrant for the arrest of the accused person.

(a) When the court sees reason to believe that the accused has
absconded or will not obey the summons; or

(b) If the summons had been served and the accused person
failed to appear without offering any reasonable excuse.

All to the process to procure the attendance of persons,

accused as well as

witnesses, the relevant provisions are to be found in chapter VI
P / '
Cr.P.C. “Of process to compel appearance”.

30.  Supply of copies.

After the court has procured the attendance of an accused
person, the first step in the trial of cases, before the Magistrate as well
a% before the High Court and the Court of Session 1s the supply of
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nd documents - C.

ntioned IN cection 265 ¢ CeP , 7
. es of case triable befoy, -

are two class

[t is note WOTHE ble su mmarily under Chapter XXII ang -

: this distinction is thy
apter XX. [he relevance © )
r chap in section 241A are to b

', triable unde :
those tr ( ¢ mention . | .
ly in cases which are tried unde

supplie
Chapter XX.

The statements and documents t0 be supplied under section
541A and 265C are t0 be supphied free of cost. “ not less than seven
_ (PLD 1960 SC 8).

days before the commencement of the trial”
e cases arising out of

31.  Procedure for trial of complaint & polic

the same offence.
There may be cases 1N which out of an offence arise two cases,

one being a police case and the other being a complaint case. For
example, the first informant in a police case named three person. Ab
and C as culprits of a murder in the FIR. The police after investigation
inds that the offence was committed by A and B only and that C w&
innocent of the offence. Dissatisfied with the police investigation, the
first informant or any other heir of the victim may file a complain
, against A, B and C. In this way, there will be two cases before the

Court arising out of the same offence.

. This is the stage when the court is confronted with the questio”
u;lw to Pmce?:\ vxlnth the trial of such cases as to cause no prejudice
_ither party. The leading authority on this point is ' '
, , is Nu . State
(PLD 1966 SC 708) it was held: P CEllghi V- ;

; :)it:; l:roen:c(i)erlx(;w% all aspects of the matter, we hold thata fal
 pisint :x ‘ effor tbe learned trial Judge to. take up thé
gl Ca.". ! }l‘rst or trial. during that case the learned tr?
they were not \lr?,v;‘messes. mentioried in the police challen!
as court witn(('s::s' 4 exda mmed"on behalf of the Complaman:
Procedure Code; sn t;\?t :i: section 540-A of the Crimi”‘y

ey can be cross-examined by be

”K i P(" “C\ l .S V “ h N
. h S \'l ena {
B
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relevant evidence included in one trial and ,
arrived at atter a py ¢ tatand a decision could pe
4 I A Propery o - ‘
relied on by l| }:" e e o1 e
CParties The accused '

. 18 TN WIsONS WO
addition obviously have the right to add ,'. _ uld in
 th 1 | B adduce detence evidence
i they so choose. If that trial results in
for I'ublic Prosecutor to comeidor

ithdraw fr consider whether or not he ghould
withdraw from ”\(' l\[‘()g;ppu“un “inh ”“. T |
A D ‘ & permission of the
court, Section 494 of the Code of Criminal Procedure, in
police challan case. It would be casy for him to take such o
dt‘cism_“ after the whole evidence has been thrashed out in the
first trial If the first case ends in an acquittal, he might still
have to consider whether the police case has not been so
seriously damaged by what has been brought out in the first
trial, as to justify withdrawal of the prosecution. Otherwise the
second trial would be allowed to proceed to its normal
conclusion and the parties would have the advantage of
utilizing the material placed on the record of the earlier trial,
by way ol cross-examination of the relevant witnesses as
permitted by law.

enhire materg)

a conviction, 1t will be

This procedure is being suggested to avoid a difficulty
that might otherwise confront the complaint. If the police
challan is taken up first for trial, the complainant would be
under a handicap in so far as he would not be in a position to
cross-examine the witnesses for the prosecution.

Another difficulty may arise in respect of conducting
the case on behalf of the complaint in the first trial. Normally,
of course, under the law, the Public Prosecutor is to be in
charge of the case, even if the trial is based on a private
complaint. The Public Prosecutor however, in the special
circumstances of the case, could permit the complainant’s
counsel to conduct the proceedings on his behalf under his
directions. Alternatively and that may meet the situation more
adequately, Government in the interest of justice, could notity
the complainant’s counsel, as a special Public l’rosecutor, for
the conduct of that case alone. This would ensure full justice to
the complainant and he would not be left with any sense of
grievance,

In that case, Kaikaus | wrote a dissent; in his view the two
proceedings should be
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32. Commencement of trial.

The stage set for commencement of trial. the first step.

rraming of charge.
33 Framing of chaige.
A charge 15 what 1s know n as indictment in the English Lav
Ltatement of the offence, that 1s o description of the offence,
the particulars of the offence, that is briet statement of the essent
racts which constitute the offence. The object of framing of a charg
' give reasonable information and notice as to the matter with wht
1 accused s charged and which he is called upon to defend. T
I ’i"Cltllremq-nt In every criminal trial 1s that the charge mus! !
Iromed so as to give the accuse — :
e f_;, e mustq a tairly reasonable idea as to the ca*
" »'.m d E ace, and the validity of the
determine - '
o \|:|(~ y the application of the
Ably suthicient notice of the

charge must in each case'
test viz had the accused
matter which he was charged.
ntials of a charge are as under:

' N .
Mhe charge should state the oftfe
dccused is charged, |

3 The esse

. ’ }l'
nce with which *
N
2 | ©of
Ethe offence IS named
creates the ottence
chAar —
e by that nan

\P(‘Clncany b}l ”10 ld“’ \v\'hiL

; the ’uffvnco may be described 10 g
£ .61) .
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and Section of the

'J\\ a - X
COmmitteq should pe mmh::l?;t Which the
% The charge shaj) pe ¢
‘ > Written . '
language of the court. ither in English or i, the

5. In case of

n of ,
. Sentence, the fact the accused for

and date, Place of the
ated.

6. Particulars ag to the ti
St gt hhe time, place of the offence, and the
' Whom or the thing in respect which it :
committed. ICh 1t is

7 Where the accused is charged with crimina breach of
trus't or dishonest misappropriation of money, it is
sufficient to specity the gross sum in respect of ’whicﬁ
the offence 1s committed and the dates between which

it is committed provided the time between the first and
last date does not exceed one year.

8. When the particulars mentioned in section 221 and 222
are insufficient to notify accused with the matter with
which he is charged, the charge should also contain
such particulars of the manner in which the alleged
offence was committed. (Extract of Section 221 to 240

Cr.P.C.).

35. Conviction on admission of truth of accusation.

After a formal charge has been framed, the i;\c’cuts:dl ]; tl(:yb:
called upon to plead guilty or not guilty. When i il
Magistrate and the accused admits that he has commi ; g
his admission shall be recorded as nearly as pasaib £ t 1]:e convicted,
and it he shows no sufficient cause why he should n0243) If the trial
the Magistrate may convict him accordmgly- (Si; tiﬁ: accu.sed pleads
Is before High Court or a Court e its discretion convict
guilty, the court shall record the plea and may in 12

him thereon. (section 265-E).

It is obvious that th denigsion
commission of the offence or the admis

’ , ’ I
tll(‘t ll( ib 'llilty ‘l'ld ll(L;
5
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ed by a conviction thereon, puts an enq

no defence to make, follow

. Ell ltv :
the fr he accused does not plead guilty or does not adn,,
But where the hearing of the case commencg,

. of the offence, the . A
the com;nl ;i;f:t gf the trial where issués such as double jeopardy ap, ,
is the |

i . 2toly be raised.
]ul:r;:diction of the court to try etc. may appropriately
' .. . L[] .
36 Procedure when no such admission 1S made.

If the Magistrate does not convict the accused l.ln(.ier the
receding section or if the accused does not .make §uch admeSItOIl\(, the |
F’:Aagistrate shall proceed to hear the complainant (if any), and take g

such evidence as may be produced in support of the prosecut:ion, ang |
Jlso to hear the accused and take all such evidence as he produces i

his defence.

Provided that the Magistrate shall not be bound.to hear any
person as a complaint in any case in which the complaint has been

made by a court.

(2) The Magistrate may, if he thinks fit, on the application of
the complainant or accused, issue a summons to any witness directing ,
him to attend or to produce any document or other thing.

(3) The Magistrate may, before sumrhoning any witness on
such application, require that his reasonable expenses, incurred in
attending for the purpose of the trial be deposited in court.

Provided that it shall not be necessary for the accused to
deposit any such expenses in court in case where he is charged with

an offence punishable with imprisonment exceeding six months. S-244
LETA

37. Prosecution evidence.

By article 130 of the Qanun-e-Shahadat Order 1984, the orde!
in which witnesses are produced and examined is regulated by the
law and practice for the time being relating to civil and crimina
f):u K:d]“'j}:e’ and in the absence of any such law, by the direction of the |
o orderei r}:f&\}/\m}(‘m referr.ed to above precisely do this; they regulat? |
But uppose thaltc thth\c evndgn;e in a criminal trial shall be recorded: |
situation arises for e}:e provisions in the Cr.P.C. were not there of ?
situation. sq ks which such provisions do not cater. To meet such?

» 80 says Article 130 of the 1984 Order, it is for the court ¥
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take over. This seems to b
_ e th '
direction of the court” € meaning of the phrase “by the

The order in which the
. e recordi o i
provisions of the Cr.P.C. ordin arily Prlgfe:cfj tt;"fselllce should under the
(i) ‘

F rosecution ] C \Y €
eviden e that is t ‘
‘ s to say evidence which h
. y 1C
Pr osecution produce n support of its case, t

(ii) Examination of the accused:

(iii)  Defence evidence, that i i
, that 1s, e
secused: vidence produced by the

(iv)  Thereis no fixgd stage for the examination of witnesses
by the court under Section 540 Cr.P.C.

As to the; credibility of a witness, that is not a matter of law or
an exercise in the

application of law but merely an application of simple human
judgment. The usual aids to belief or disbelief as to the credibility of a
witness are the appearance of the face of witness as he makes his
statement, the manner in which he receives a question, considers his
reply and states it, the manner in which he faces cross-examination
and meets objections affecting his veracity and such other factors by
which the human judgment is assisted. That is why section 363 Cr.P.C.
provides that when a Sessions Judge or Magistrate has recorded the
evidence of a witness, he shall also record such remark if any as he
thinks material respecting the demeanor of such witness whilst under

examination.

38. Examination of the accused.

Section 342 Cr.P.C. provides that for the purpose of enabl.ing
him to explain any circumstances appearing in Fhe evideflce agamst
him, the court may at any stage of an inquiry or trial without
~ previously warning the accused put such questions to blm as the C(}):'m
considers necessary, and shall for the purpose aforesald‘queshonb im
generally on the case after the witnesses for tbe prosecution have been
examined and before he is called on for his dqefence‘:. Tbe answers
given by the accused may be taken into cons;derat‘xon' in suchthar;
inquiry or trial and put in evidence for and against him in any othe

inquiry or trial.
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Sub-section (4) of Section 342 Pr\-:‘:i\t 'F‘;Cep' .a:s Provig,,
| ' ath she e administered 4.
by sub-section (2) of section 340, no oath sha ered ¢ h,

accused”.

It will be noticed that section 342 Cr.P C. has two parts.
first empowers the court to put any queﬁmn |=t considers necessary |,
any stage of an inquiry or trial; this is a dlscretlonary' power; under the
second part the court shall, that is to say, it is mar)datory for the coyp
for the purpose of enabling the accused to explain any circumstanc,,
appearing in the evidence against him, to question him generally.

Our concern here is the second part of Section 342.

The whole object of section 342 Cr.P.C. is to provide ap
Opportunity to the accused to explain the circumstances, which are
relied upon by the prosecution as established in the case against him
Section 342 Cr.P.C. aims at bringing to the notice of the accused such
points of evidence as are likely to influence the mind of the court to
draw adverse inference against him and to give him chance if he s,
desires to offer his version or to explain circumstances appearing in
evidence against him. (PLD 1995 FC 63, 70). The object is not to cross.
examine the accused or to resort to unduly detailed examination,
which savours of cross-examination, nor is it to fill up gaps in the
prosecution case. (PLD 1955 FC 88; PLD 1960 WP Lah. 1192, 1195).

After the prosecution evidence has concluded, the accused is
examined under section 342 Cr.P.C. with the object of providing him

I into the witness box to
twill not deprive him of the right to lead

C. by its sub-section (2) requires that an
f he does not plead guilty, give evidence on

ges or allegations made against him or any
him at the same trial. but the
accused shall not be asked and
€T any question tending to show
icted of any offence other than the

Proviso to sub-section

| (2) says that the
if asked shall not be

required to answ
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otfence with which he i charged or fo

bad character, unless the ¢4 —r

, e falls - g tried, or i«
in the proviso. IN one of the ¢ or 1s of

ategories mentioned
39 Accused’s right to testify

own Wimess has a long history and it is no} 2 b el
reader with the narration. A ‘ -

cessar
- | . veas by Cis Y to weary the
from American Jurisdiction (

ief Justice Appleton i
: : State vs. Vleaves- Pp €ton in a case
defendant in criminal cases js either inn eaves-59 Me.298 (1871) “the

. oV ) ocent or guilty. If inn .
has ev ery' truth would be his protection. But the deferidant ha(\)zciimt:;
npportum'ty - Contraqlct or explain the inculpative facts Prgved
against hlpl, may decline to avail himself of the opportunity thu
afforded him by the law. His declinin S

ed him . g to avail himself of the privilege
of testifying is an existent and obvious fact. It is a fact patent in the
case. The Jury cannot avoid perceiving it. Why should t'hey not regard

it as a fact of more or less weight in determing the guilt or innocence
of the gallt..ooc.esis. ". (1992 P.Cr.LJ. 2059, 2077).

40. Arguments.

In trials before the High Court and Courts of Session, after the
cvidence of the prosecution, examination of the accused, and evidence
of the accused, have concluded, the court hears arguments. Section
265-G Cr.P.C. provides that in cases where the accused or any one of
several accused, does not adduce evidence in his defence, the court
shall, on the close of the prosecution case and examination of the
accuse, call upon the prosecutor to sum up his case. After the
prosecutor has done so, the accused shall makg a repl.y. Whefe thg
accused or any of the several accused examines -eV1dence in his
defence, the court shall, on the close of the defence evidence, call upon
the accused to sum up the case. After he has done so, the prosecutor

shall make a reply.

There is no such provision in IChapter XX whlchf go:e;:srg;z
trial of cases by Magistrates. Despite the absence © an itpis ;
provision to that effect in Chapter XX, the. pfaitlcef :‘;tural e
salutary practice more in accord with the pru;;xp ?toate S
that arguments are heard by the cpurts of aglts r v e
matter concerns the right of hearing, thg ’courds. Enot b
principle that absence of an express provision oe:




Criminal trial Step by Setp
2

f power to do a thing which is necessary for a just decisiop, o
absence of pow
the case.(PLD 1993 SC 399)

41.  Judgment. el e

| “iudgment” is not defined. It 1s & Nera
i rt?r::l :12:1?15 ]onlgr?judicial determination of decision pf court”,
1;:‘LD 1957 SC (Ind) 361). As provided in section 366 Cr.P.C. judgment
l(1as first to be written and then delivered in open court simultaneously
signing the same. (PLD 1985 Kar 4).

Section 366 provides a detailed procedure as to how a
judgment by criminal court is pronounced and delivered. A judgment
in every trial in any criminal court of original jurisdiction shall be:-

(1) Pronounced in open court;

(2) By the Presiding officer of the court immediately after
the termination of the trial or at some subsequent time;

(3)  Of which notice shal be given to the parties or their
pleaders, and

(4) It should be in the language of the court of in some

other language which the accused or his pleader

understands.
g

42.  High Court Rules,

Rule 1 Chapter 1-H, VolIII of the High Court Rules in respect
of “judgment” os reads as under:

Contents of judgment.

(m) inall cases 3 Judgment must be drawn up containing;

(1) the point or points for determination,
(2)  thede

(3)

The word *
~decides a ca

C1sion thereon, and,

the reason for the decision.

‘judgment”

. means a decision i ;
se finally s, In a trial which



| The Criminal Trig
far as the court trying the case is 29
5 con

a conviction or acqui cerned, and terminatine ;
;xpression of th;cgsi::tial Offthe accused. (AIR ]9t597 s(lj1 ?;2’)3 lln Sithey
. . on o . At is th
. . or M : *
;‘;z;ﬁé(:s;a:zla\sgfﬁthi lev1dence and the a:;:frt\:eantfs a(rlr;;(jd oLt o
(AIR 1949 FC 1) ¥;e):~sc(:r(fia:-azthe court trying the caseli):i:r(;hgértu;
. lu gmentu Si .f. ! . e

rea.che.d ‘:IPOT‘ gfter full deliberation on tir;l ;:zt;haenf;nét] gf tbe conmt
polpt 19 1s§ue etween the parties. Its final verdict  decides the
delivering judgment to become ict makes the court

. : functus officio. Any i '
llegality can only be corrected by the appellate forum or reyio )
court, as the case may be. (2000 or revisional

MLD 943). The main requir
Bt L ements
section 367 Cr.P.C. are that the judgment must be ?ucid, :;‘\01](2

contain discussion of evidence, reasons for the decisions and t
merely the conclusion. (1980 P.Cr.LJ. 1101). Every judgment m?x(s)t
contain inter alia points for determination, decision thereon and
reasons for decision. (1980 P.Cr.L.]. 992). Such judgment must contain.

Judge

(1) the fact alleged by the prosecution as well as the

accused;
- (2)  'the point and points for determination; and
(3) the decision of those points with reasons therefor.

43.  Acquittal.
If the magistrate u

section 244 and such
, : . : be
further evidence (if any) as he may, of his own motion cause to
( / the accused, finds the

produced, and (if he thinks fit) examining ! ,
accused not guilty, he shall record an order of acquittal. (Section 245

Cr.P.C).

pon taking the evidence referred to in

4. Sentence. -
'Where the Magistrate does not proceed in accur;isnceﬂ»:;t -
provisions of section 349 he shall, if he finds the accused gutity:

i , section 245 Cr.P.C.).
sentence upon him according to law. (Section 245CrP.C)
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 AMMAD UMAR alias CHOTOO-Respongey,
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. | No.56 of 2002, decided op, |
Special Anti-Terrorism Apped . Augy
2002
() Penal Code (XLV of 1“0)'..
..-Ss 302./324---Anti-Tcrrorism Act (XXVII' of 1997), Sy R
9(10) & 25(4)---Criminal Procedure Code (V of 1898), $s.417, ¢y,

561-A---Acquittal of accused tried in absentia---Validity---Prosecy,
uself had prayed Anti-Terrorism Court to try accused in absentia, wiis
had tried him accordingly with law governing trial before Anti-Terrona
Court---Not open to prosecution to contend now that Trial Court oughs
have separated the case of accused from other arrested accused and ot
not have framed charge against him and tried him in absentia & ¥
evidence was available against him---Absconding accused could be ™
Acab:cggt;a l;y Anti-Terrorism Court under S.19(10) of Anti-Tcrro;'f
Coun wrmr:‘s:cucuon itself had not produced any ma.teml bef:“ﬂ d
fully jutif m'--ludg:,:wmon of accused, thus, his acqu! '
TP reason  hay nt of acquittal was not open to €x¢¢P »

0t beep memo. of appeal itself cond

able to collect any material agains!

N1y
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1) - Mildham
P (Muham . amad |y,
¢ m‘dM“JCGbunm S,dd.'r o 313
peen challenged 1o faee trial.. qui, )

pad 219. 220, 2 High
¥ A 5 C ey
e PP TIABLCE G gy M appe

»€ minal Procedure Code (v of g9y

. §12---Trial in Ibsentia«-Proccdurc

{n a normal trial under Criminal py

el person cannot be tried in hig lbaem:ced“" Code, 1898 ap

: evidence against ap a
’dn’oﬂ 512, Cr.P.C and after

“pis manner, the tnﬂ of an absconding RCcus' f(esh trial takes place.
| of accused appearing before Coury Ip. 2201 b parated from the

However, if prosecution adopts
son has been challaned in absentia and

¢ relevant law for the time being in force, and

) Court
Sgggcslgd/proposcd by prosecution, then prosecution :d:g):rmz
from raising objection to such course adopted by Court, [p 221}1 )

© Approbate and reprobate---

_.Nobody/party could be allowed to blow hot and cold at the same
ime-—~No person could be allowed to approbate and reprobate in same
matter. [p. 220] F

(@) Criminal trial---

a Course, whereby an accused
trial in absentia is permissihie

—.Charge framed by Court at instance of prosecution---Validity---
Accused could take exception to such framing of charge, but prosecution
could not be allowed to raise any objection to framing of charge against
xcused, who had been sent up by prosecution to face trial. [p. 220] H

{¢) Criminal Procedure Code (V of 1898)---

~~§  $12---Challan by prosecution---Submission of challans against
wrrested accused and absconding accused/suspects---Procedure.

certain accused persons have been arrested

iad investigation is conducted against them, while some other sus;f)ects
we §1ill at large and investigation is not closed against them. g z'f(;
mstead of submitting challan against such suspects. 1t B ‘l"':”;‘ : Z‘; in
Plosecution to submit charge-sheet against such "",‘“.Md Pe?c,,“ nycm
"®spect of whom prosecution is able 10 collect sufficient c‘:; also ..mm
% observed in & charge-sheet that there are other susp:cwion e
“%m sufficient evidence has not been collected and ?t::condmg accused
"' 1ight 10 investigate the case agains! other suspects’?

™150ns as and when apprehended. BY

If in a particular case,

adopting such course, prosecution

e gy
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» jpvestié? . char e-sheeted. if in subseq, grre.tw |
oan € be ‘cpmlccollcc'cd against them. P 220) | ]n"emm\
¢ 1§ N

guff\cw"' evi P osecution ‘W’ dl co)u r.u‘ whefeby
Howeeh 'nancd in absentia an¢ gty absenti, is " g,
cha o he time being in force, ang Counp"'"la;:‘“
ot 8% posed by prosecution. ;h"' Prosecutiqy, | o, *

Code (XLV of 1860
ot Terrorism At (XXVII of 1997) g, 6
25(4)--C riminal Prpcedure Code (:V .Of 1§98), Ss 4]7-47 ;
L agains acquittal of accused tried in absep,. ‘<I>n39 '
«ed..-Contention of prosecution Was that such , it By
arrested accus but was mere technical acquittal, which could pg, Wi
a0t O "“"“fawur of accused-respondent for not being trieq ) Creg,
amy right 18 7 Validity -High Court declined to consider gy, n fo,
\i;::a;r dr;c ::d against acquittal of accused by Trill Court which, “::;':lll :
en. Parties would be at liberty 10 Taise same in appropn:&

ceedings 1f s0 advised [P 211 L
Habib Ahmed, A A -G. for Appellant.

302/324 A

Q(IU! &
s61-A Apptll

Nemo for Respondent
Date of hearing.  19th August, 2002.
ORDER

MUHAMMAD MUJEEBULLAH SIDDIQUI, J ---Through ths
éppea; under section 25(4) of the Anti-Terrorism Act, 1997 read wib
sections 417/439/561 A, Cr P.C the State has assailed the judgmen
Mtd 752002 passed by the learned Judge, Anti-Terrorsm Cour
*0 2 Karachi m Special Case No 202 of 2001, whereby the responder
 been acquitied of the charge under sections 302/324/34, P P C e

wiih sections 6 7 : | (ol
and 8 of the Anti-Terrorism Act, 1997, arising o |

; , P ‘\ ) x2 f -. ‘
0 121 0f 1999, Police Station, Al-Falah, Karachi |
| Heard M, o0
4/ Appellaay Hablb  Ahmed, learned A A-G I ‘
Al the Very ¢ (b :
far o “1Y Outset the e . ~andidl sated
¥ the wquittal of Vel ared A A -G has candidly or ¥

(
.Hﬂf"’ “On o

{
led durmg | MUhammad Siddi

|

0y
Nty T of gl 4

mdent/accused Muhammad . vigent
que. on the basis of prOSCC“','O":m,nm"-'
concerned, is unassailable. H1% €
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i

\'Mllhl
et WS sent up to face trial in absentia i
" » n ac
erPO rovnsnons contained 1n the Anti-Terrorism A;ﬂf?zgce
o r,tc" g were arrested and the accused und { )
Py u‘d p‘f 5 Vot " er arrest, as well
. ol Muhamma who was absconding w
e S . g were (ried
,;‘ fc;%(; gied accuse persons were convicted under section 302
| {0 impris : "
:’( d prisonment for life However, the

sentence
! wcfc \ .
: in absentia and acqui ,
/ zﬂdﬂ rired cquitted with the following
%‘

ar (4

25

S

en!
o

far 88 the absconding accused are concerned, there is no
50 . against them. The Investigating Officer has only sated
cv‘hii cross—cxamimlwn that, they are implicated because of the
“;r ” accused had named them When there is no other
‘idcﬂ“ ainst them wqrth implicating in this case. they are
v fore cntitlcd to acquittal "

eref0r™
has been arrested 1n another case, after the

s pmnounccd in this case. During the coursc of
another case. he 1s alleged to have admitted

and several other cases and has led the Police
| for which another

cespondent
pittal wa
ent of :

g™ ne accused 10

il i . .

g i of large quantity of explosive materia

:IR hearing No.161 of 2002, under section 5 of the Explosive
has been registered.

[t is @ very interesti in which the prosecution has raised
itself and has contended that, the

o the course
d and followed the course,

ught not t0 have accepte
ds of appeal as

tions !
¢ is stated in the groun

aned trial Court 0
aggested by the prosecution. I

bﬂm

| () That the learned trial Court has not applied his mind at the time
of framing of the charge. that there 15 n0 legal evidence available
against the respondent at that stage, therefore. his trial in
bsentia was not warranted under the law.

ces of the present case th

the case 0

d as there was I

_accused during the

(i) That in the circumstan
Court could have separated
:lse of the ;rrestcd accuse
vailable against them except
lterrogation.

{g) Tha
the t the acquittal order passed by the 1€ '
thismds of the prosccution and they cannot arrest the ‘accusefl in
C case, until his acquittal order i
ourt,




arrested at the time

was hlvmg no menun iy |,

was not k
Ity 1

tion |
peen collected by (he ase o &

pr03ec |

other matef? ¢ the acquittal (;‘rd;:r pa-sscd by the |camiln% ;
he®™ r the law g

e st'“"e‘ot sustalnablc unde Uy

{RL)
Coul ¢ grounds shows, that, accorg

the abov ing
mgtcfial was prOdUCCd befOl'C. the lcarned tnf 0 th{ i

1 - : . .
cowc was fully justified in recording the J“dgme;u‘

sccused 1967 T 1 have

o
coniention that the learned tna! Court oygpy,

Th;,c case of the respondent, is not available to the Prosecy”

dt of arguments the learned A.A.-G. had no opin, '(q

ormal trial under Cr.P.C. an accused pergop )

and the Court can merely record the oy l

“L { I \ h CC i I
‘ |Cd mn hl.\ ‘IQNCH e
a ¢ D @ (je

that after arrest of the accused, ‘frcsh trial takes place. !n this manner the
irial of an absconding accused is separated from ic trial of the accugeg
appearing before the Court. Howcyer, thc're IS a special provisigy
contained in section 19(10) of the Anti-Terrorism Act, 1997, whereby
absconding accused can be tried in absentia by Anti-Terrorism Court, |
is established principles of the administration of justice, tha
nobody/party can be allowed to bow hot and cold at the same time and nos
person can be allowed to approbate and reprobate in the same matter. In
this case, the prosccution itself prayed the Anti-Terrorism Court to Iy
the respondent in absentia and thc learned trial Court proceeded.
accordingly in accordance with the law governing the trial before b/
&::“‘T;ZTT:;SrTchuirt‘ Now it is not available to the prosecution ©0 szz.l
absentia and oy h"al Court ought not to have tried the responden! |
Bt ot to have framed the charge against him # "°¢

tvidence wag avail 1 |
‘ able again, el
the tria] Court at the instg Was fiation; thet vaccuesl :

1 p ¢
take ¢xception to ance of prosecution, then an accused perso |

; ‘ .
the fram'lns of the charge but the prosecution canno! |H

" inst %/

. Who hag b the framing of charge agamsial. .

ar cage, ¢ CCN sent up by the prosecution to face i ol

is condt;ctcti%n. accused persons have been arrest , i

4L, the inyey, “84Inst them, while the some other SUSP* i

open 1 ‘l"‘ €ad of ¢ mli?:'l 'S ot closed against the other Suspcczlwa,"”z

th , ing ch , iris 3%

Prose 8 Challan ects of

Persong o, 1 O%€CUtion 1 ¢\ - Ch:,gams; such sq;[;t e ,ccuihbj
fw g¢-sheet agai ollest

Ucan pe ™ the prosecution is able 10 cghc-rc i

o9served in 4 charge-sheet thal:

avh

separate
as during the course

(o concede thatinan
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 quspects also against whom "2-Zamay, ) 2

#' ", and the prosecutio iice .
i 0 reserveg its n €Vidence has noy

I": 1 o ,‘ﬁ\

S other suspects ; r .
the iy ,‘bscondmg acculg o vestigate th e
se € Case

E},ﬂ :
§* _ By adoptin
P "d,td . PUNE such course rsons
g against such - a8 and
fmztﬁ’"“m | PETsons as ang on can b
o el charge-sheeted if in the sype.. conduct the
o™ . collected "
i ,:i *reby an acfu l p‘chr‘;‘: However, if ipe Prosecyt;
'\jl ym' Jbsentia is permissible un:lchratshbcen Challaneg i: Zc‘)t:g::x gy
o the reley 12 and the |
. _.» and the Court ad0p[s the ovuris :;nt law for the time beillg

e O
" pchll he pro ion i ggest
osccutions the prosecution is debarred from | :?isin;d/;)brpposed by the

Jection to such

?fwf adop(ed by the trial (:0\.“'(a Even oth :

3 quittal recorded by the trial Court is not opene:“’lse the Judgment of

juple reason that, the memo. of appeal itsol ?“Y exception for the
secution was not gble to collect any material cagaicn(;?m}l,ns that, the

sad therc was no cvidence whatsoever, connecting the rt € respondent

ae offence for which he was challaned to face trial Fipouian e

It is furthcr contended in the grounds of appeal that, the acquittal
of the respondent is NOU ON METILS of the case as it is a mere technical
gquiral which cannol create any right in favour of the respondent for

st being tried again for the same evidence.

We would not like to delve on this point, in the present appeal
drected against the acquittal of the respondent by the trial Court. This
(pomt is left open and the parties are at liberty to raise this point in the
i“ﬁ-’fopriate proceedings, if sO advised. -

E For the foregoing reasons, we are not persqadgd to admit the |M
missed in limine.

\#peal for regular hearing which stands dis
' Appeal dismissed.

[ HQ/s-231/K
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