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the accused has the right to be represented and defended by a coungel of his own |
cholcc. Judgment is to be delivered in an open Court and the accuscd has a ri‘uht to =

X appeal:to higher Courts, Thesc rules- of judicial procedure reduce the possibil?ty of |
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- Secondly, rule of law means cquality before law. Dicey observes, “Not only
with us is no man above the law, but (what is different thing) here every man,
whatcver be his rank of condition, is subject to the ordinary law of the realn-and

. amcnable to the jurisdiction of the ordinary tribunals™. This is a very . important
principle of the rile of law, It implies that in England every citizen. ri‘ch or poor,
» high or low, is subject to the same law and the same Courts of Iaw: It any public
official does any wrong to an individual or exceeds the power vested in him by law,
he can be sued in an ordinary’ Court and tired in the ordinary manner. In other words,

STt st e L Tt e #

3

i oo 2,
a0 SR

T

Ty b e

f the English law does not make any distinction between acts of Government and those i
- g 'y ] . . - . . - - " " . ; .. ~ ~d
. of ordinary citizens. In this respect the practice in Britain differs. from that in France
) : . Bl < ) )
h Administrative Law is in voguc under which the public officers are not
where . g

P
R )

bR ¥ e

: D (e o1 ic acts. There is no scparate law for the
able to-the ordinary law for their public acts | i p . bl
gmcn . . P bicct to the same law which applies to ordinary ¢ -
public officials. They are subje ‘ ‘t hould ‘exercise their powers in accordance
The people who form the Government s arks, “With us every official, from the
with the laws of the Parliament. Dicey rem o is undet the same responsibility
© o Minster to a constable or collector Of taxes. 1s und ien”
A = . . 4 > C .
PSS ithout legal justification as any other . l
for every acts donc withou that with English, “the general.
: ,"' ad finally, rule of law meal‘%.l :vial decisions determining the
i iution are...the result of judicial decis b. 1t before tHl
Constitut! in particular cascs broug ;
. ; ’ate 6fsons n p ) . s . ‘“”' 1 [he
B l'inJzed the contribution of the ‘Itldl"’ﬂh[.: of the
lc has emp ]|d[ of British people. In England nght:
d rights

; sions. Prof. Dicey
iudicial decisions. :
ut ut form judicial d av his tributes
onstltu1103~ ? was natural for him fo pay his
and It wdy fe

principles 0}" the
rights of privatc per
Courts™. This princip Mgl
protection of the libertics

T C
citizens do not flow from thte o
i - the ninetecnth century
was a liberal of the n |

Scanned with CamScanner



f

i ‘ l Th(' Brie
-”![;;[ liberal- mindeq ]uch desinls

| ;.htf““‘ of English People in the
The rule.of law the
jor the recognition of thejy (und at
gvery act of the Governpep, mu.:t ‘l“-‘nml i
by parhament or by commgy, Id\;‘ \\:‘i-mh I
las

years. [n England, unlike iy e
written law or C‘Onsmutmn \vll?lthunucd States of Amcrica or France, there i ny
secured to them by the ryje of law |“M”|"0| ates the rights of man. These rights are
I England nobility does oy m”ul\"lllmncntu) supremacy is subject to rule of law.
Special privileges and cannot disrepard the

ordinary law. In short, 1yle o
of law affords qy, ordinary citizen adequate guarantees

against undue interferences
with hl\ rights by any other person or any Government
servant. ' ) persol in) crnmen

N1
Protection of fhe

'llu :
Co i
. llltlbu[cd grc:ul_\— to the

umnlcs of struggle ol the Dyitis

ghts. In Britain what is supren
authorj,

Iy people
¢y law.
ed by law, cither by statute law Pissed
been recognized for many hundreds of

|
l

Exceptions to the

pl‘lll(lplt‘ of ¢ W
; u ! y H
s T ORERIGNE e e quality of all before the law: Following

\ principle of cquality of all before the law:
Crown: *‘The King can do no

wrong', and a petition of right cannot be
maintained against the Crown o recove . . ’

r damages, for any tort.

(2) Public L)tﬂwrs are not liable for:
(a) the w ronbfu_l acts of their subordinates;
(b) . contracts made by them on behalf of the public in performance of

their duties;

() acts done in performance of their public dutics, unless they are
made liable by a Statuc:; and

(d) torts ; for torts, the are not liable in their official capacity, though

' they may be liable in their personal or individual capacity.

(3) Judges of the Court are not liable for any acts done in their judicial

«.dpacu) ' : '
’-. (4) Justice ‘of the, peace are not liable for any act if thL act is not wrongful
: and malicious.

‘General rules of Constitutional law are the result of ordinary law of the
and: The third meaning of the expression “Rule of Law™ is that the rules of the
~onstitution are the result of judicial decisions determining the right of private
)erson in particular cascs brought before the Courts. .

The Rule of Law in this third scnsc means that the laws of the Constitution
re not the source but the consequence of the rights of individuals as defined and
nforced by the Courts. In other countries, for example in Belgium, the rights of
idividuals are secured by general principles and deduced from them; the security
iven to the rights of the individuals flows form the general articles of the ‘
onstitution. In England, the rights of the individuals arc sccured by the decisions of
¢ Courts. And- the principles of the Const:tutnon are memllzatmns based upon
lrtlculdr decision pronoumcd by the Courts as to the rights of given individuals.
hc law of the Constllutlon is the result. not the soum, of the rights of individuals.

IIE general public has certain rlghtq because it was decided by the Courts that A, B,

éhr D had them in similar circumstances; the general r”l" rests, of the Frsan. frpm

;tt is dcduwd
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vetual Legislation: Acts have been passed recently, e the Factar, 2y
the Bducation Acts, giving ;udnmi or quasi-judicial powers 1o otficale gy
dimmistung thereby the authonty of the Law Courts The cases ansng unider the
ACts are tahen out of the junsdiction of the ordimary Courts and the - phete of i
Rule of Law s thereby curtatled. ¢ the Speaker's certificate under the ney,
Parhament Act cannot be gonc behind, even when given from partisanship o 1,
promote personal ends.

Delegated  legislation: This term Delegated  Legislation means  th
confernng of legislative powers on minister to implement Parliamentary legisiatr
by statutory regulations This has to some extent affected Parliamentary Sovereigny,
Under these regulations, various Departmental Tribunals have been et up vhich
have ousted the junisdiction of ordinary Courts in disputes between individuals ang
the Departments. The statutory powers of the Department 16 make rules 15 considered
as an cncroachment on the Sovereignty of Parliament. The term Delegateg
Legislation” also means all the statytory rules made by various authoritics hich dre
empowcered to legislate under Parhamentary Acts, hke the Raillways Act Th
conferring of legislative powers on Ministers and other departments (whether publ;.
or private) is known as ‘delegated legislation’.

Lawlessness: The tendency to use lawless methods, for the attainment of
social or political ends has grown in importance- in recent years. Such law-barkers
who are properly known as passive resisters or conscientious objectors, justify their
lawless actions by the nobleness of the aims they strive to achieve. A popular belief
has grown up in England during the last forty years that the attemipts of passive
resisters or conscientious objectors are not only allowable but they are praiseworthy
also, if the persons doing so arc moved by higher ideals. The idea that a breach of

law is per se an act of immorality and worthy to be condemned by all good and law-
abiding citizens has long since been exploded.

Criticism of Dicey’s conception of Rule of law: For Dicey, the Rule of
Law meant, first. the absolute predominance of ordinary law as against arbitrary
power or even wide discretionary authority--a man may be punished for a breach of
law. but for nothing elsc, secondly, it meant equality of all mean before the law, as
administered, by the ordinary Courts; and thirdly that the constitution was the result
of the ordinary law, in other words, that the rights and freedom of the individual
depended on the prineiples of the common law. . |

This conception has been criticized as not wholly accurate even in Dicey’s

time. and out of accord with the facts to day. Thus, to take the first meaning. a man
may bc‘dcprivcd of his property by the exercise of discretionary authonity on the part
of a Minister who both sets in motion the compulsory purchase order and hears any
- appeal against it. And many classes of person are subject to bodics vutside the
ordinary Courts which cxercised judicial, and even legislative functions. such as the
watch committed of a borough, the General Medical Council or the Milk Marketing
Board. Secondly. “cquality before the law. is™not borne out by a situation in v\'hiFh‘
perhaps inevitably, the individual is still subject to certain disadvantages in litigation
with the Crown. and in which there is a growing tendency to take questions
involving public policy, and affecting private rights, out of the hands of the Courts.
and to subject them to tribunals not bound by the ordinary law. Finally. it is only in
part true that the rights of the individual are based on the ordinary rule of privaie and
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 t may well be that theg, |‘"mtmn. ap nd on the principles of the ordinary
Ant o3 coniained Ciples . Ssault, false imprisonment and so forth
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Par ar) ho‘el'm fnt

parliamcntilr)"SOYCW'_B'“)‘ and the l{{ilca"“ the Rule of Law: As swted above
English Constitution. The ar Oppos _‘_’fl
.. s Firstly, paf““"‘lelltary Sove :"L"“ ach other, but cach favours the other
1 Law. This is_ due to the I‘Ct-'llliari:ic:r\ilhgi‘fl}y '?;“
.othcr SOVEIEIEN POWErs, The King, the [“ ' dist : :
rogether consmut.c parliameny The COmuuS" of l:urds and the House of Common
through the combined actign Of its three '.mu"‘jls of Parhament can be uttered only
formal and deliberate legislation F ‘-Unsn\lucnl parts. The always take the shape
of Act of Parli; ; - TOL. the will of Parliament can be expressed only
through an AC ament; and this A ¢ A I ok i
, terpret Ac s comes subject to Judicial interpretation.
TthUdch mnterp : Cis Onl} b) rCfchncc to the words of the enactment. They d
ke into consideration the by 1e words of the enactment. They do
ot ke h the legi © MIstory of Acts or discussion on Bills during their
passage through “_"‘_cgml"“u"ﬁ This contributes greatly to the authonty of the
Judges anq to thc. fixity of the law. A despotic mun;nrch'nn the other hand can be
promulgating ordimances, and decrees invade the domain of the law. of the land.
Morecover,

W, are the fundamental principles of the
0 g

ours the supremacy of the Rule of
inguish the English parliament from

a the E"E;IAISh Parliament has never exercised direct executive
power or appointed the officials of the executive Government except at periods of

revolution. Though the Ministers of the Cabinet are in practice appointed by
Parliament, they arc in theory, the servants of the Crown. Besides. as these Ministers
. arcto be chosen from a party that has been returncd to Parliament by the electors in a

‘majority the electors play a prominent part in respect of the appointment of these
"Ministers. Thus Parliament is never able to interfere with the regular course of law.
' ;7;'-‘ Parliament looks with jealously and disfavour on all exemptions of official from the
~ Jjurisdiction of - ordiriary Courts. In England there is no administ_rative law.

Parliamentary Sovereignty has been fatal to the growth of administrative law. To

secure independence to the Jddgcs they are made irremovable, except on an address
of both Houses.

i .-Secondb-, in another sense also, the Rule of Law fa}-'ours Parliamcnt_ary
{ Sovereignty. The rigidity of the law constantly hampers_ the action c.?f thf executive.

hder'certain circumstances the executive acquires the right to exercise discretionary
Power. Under the ordinary law of the land discretionary auth.om}_' s dcpxcd to the
Executive, The Caurts are denied by discretionary authomy‘ 1S d_pmcd to the
| CXecutive, The Courts are denied by government of any_son of discretionary p.ow?r.
1 €IC are times of tumult or invasion when Parlign?‘em is called upon to exercise s
SOvereign power by gmnting the executive difcretlonary alithorlty b.y‘ means of an
Mergency of temporary legislation: or when for the sake of legality itsclf. the rules
"W must be broken. The Ministry must, i suc_h cases, _b'rcak. the la_\\i anfl trust for
{ "Vlection to an Act of indemnity. This Act. which Lf:gahscs 1llega|1;1c? is the \z}st
g Supermen exercise of the Parliamentary Sovercignty. An Act of Indemnity
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The follow mg are the seven salient IMstances of

(1) Right to Personal Freedon

Secuntty (or personal freedom does not e

document The cnactment like the Magang ¢

tecords of the existence of the tight than St
freedom of person is nop
the land enforced by the
the result of the L

1==-What is means: [ England the
pend upon or origiate 1 ANy written
artaand the Petition of Rights
dtutes which confer it Unlike
¢, but the outcome of the

and individua| rights are

are rathey
i Belgum,
oidinary law of
the basis ang not

a speeial privileg
Courts. In Engl
aw of'the Constitution,

In England the right of personal freedom means, in subst
right not 1o be subjected to imprisonment, arrest. or other physical
manner that does not admit of legal justification. Physical re
Hicgal, and can be Justified only on the ground.-

(a) that a person restraine

ance a person’s
coercion in any
straint on any person s

d is accused of some offer
brought before the Court to stand hjs trail; or
(b) that he has been duly cony
punishment tor iy,
Remedies for wron
English Law js that no n

¢ and he muyst be

ST Y Y

icted of Some offence and must suffer

gful deprivation of liberty:
1an can be arrest |

3 w0

The principle of the

ed or imprisoned exceptin due course of |
I i b x ) ) . . o . ) |
law. There are WO adequate methods by which this Principle is enforeeg: (1 H
Redress. and (2) Deliv erance from unlawfy} Imprisonment by writ of hupeqs corpus, i
Redress: Redress for wrongful arpes Or imprisonment may be by means of - !
(1) prosccution or (2) action, ;
(1) . Prosecutiog: The aggrieved person may sccure the conviction for
assqult against the Wrong-doer, Ever wiong-doer s individuzt”_v responsible for ey cry /
wrongful act in which he takes part. Where the act s unlawful, it is o a good '
defence to plead that

it was done under
motive,
) Action (Suit) :
Criminal Coyry the aggrieved par
for damageg sustained. This actio
tbc King, personally, and foreign SOvereigns or their 't
Ehetelief for he intringement of aright whether the injy

: the orders of his master o S
good or Plaiseworthy

uperior, or for »
Instead of proceeding
ty may bring in 4 Civil
N would be against ¢y

against the wrong-doer in g

Court an action of trespass
Y person in the rea) (except
€presentatives). The Courts
iry done is great or small.
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1o bring such Prisoncr—-“‘lo haa‘c\?om A person is alleged to be kept i . f .?m?ﬂ:’:
the Court to let the Court kpow 'S DOdy™ (whence the name habﬁ{“ :‘:”l""-cﬁ
jet the Court know on whay ur:::] '3t groung the prisoner is cm.}‘mkck"r}; :m:t
Court an opportunrty ufdcalin:: “‘lind the prisoner is confined. and Ihu:‘ ;.;,.::‘:.: sﬁ;,:

lh ‘hc p "o
: & MSOne . - I
When iIssued: It iy not issye r as the law may requirc.

. ; d as

hown for su ; , sa . o _

shov n- supposing that a cause of illcga]mau” of.mur:-g some ground must be

habeas COTPUS dS & Prerogative writ, j.o. an arrest exists; hence the descnption of

P & . LU, dn C\ . : . ; 7 :

o matter of right. The court wij| always issy lrjrw_!;fim:_lr) N;mu..)_ But 1t 1s granted as

A3 e - €1t it pnma acie e .

guppo.slng that [hb ptrsun on “.h CIC ground is shown for
| ose behalf it is asked i Sroune ' I

liberty. it 1s asked 1s unlawifully depnved of his

S
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On whose application: The wri )

the prisoner himsclf.pgr of l::}: ’;::S:r? i;‘-‘nc?.be ESsued cu e spplicion £ o
S ) el is behalf. or (supposing the prisoner
" cannot act), on the application of any person who believes him to be P
impr.isoncd. o es him to be. unlawfully
) To whom is application made: The application may be made to the Lord
Chancellor or 1o any of the Judges (whether in vacation or in term tme). and the
Court or Judge shall and will always cause it to be issued on being sansfied by
affidavit that there is reason to suppose a prisoner 1o be wrongfully deprived of his
liberty. It has recently been decided that successive applications for the wnit may be
made by an applicant to every Judge having jurisdiction. An applicant can thus take
his case before cvery Judge of the High Court until he has exhausted reference to all

the Judges.

Effect of disobedienc
whatever, be he ar official or a priv
priéuncr in his sfustody. Any disobedience 10
summary punishment for contempt of Court.

Return to the writ: The answer 10 ‘hle :
and upon its rccéipt the court determines thfe fél:e g
His writ cxisted at Common Law long before the P

8 ; : atutory. . -8 s g
Lorpus Act, which made the right stat oy  order ssucd by 9 King's Bench

e: The writ order can be addressed to any person

ate individual, who has or is supposed to have the
the writ exposes the offender t©

writ is called the return to the writ,

lity of the detention.. The right 0
79 of the Habeas

— Summary ; A writ Lt o a person by whom @ PP -
Judge us servant of the Crown: calling uP? crbeforc the Court, at @ given time and

| ' ing SU¢ prisor < the 4 an o portumty of
:LEL k?p! in confinement 19 brglf5 is detcmion. and gl.\c the Court an.op
4 .c m Gthcr \\"ith thc Causc ; 4 may rcqu“c‘ :

Tﬂglﬂ the person confin® ,as the [2¥ - :
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of fee. This security is provided by the Writ

185

”nl\iht\llll\g‘ln h\ means Urt
Jaw 1n dddlllun 1o

Writ of *habeys
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courhs L‘.Ji.lilfﬁ L:[}-’i::;nd\ |.3C‘|:50I1 by whon, a“alure: [t is an order issued by a competent
n l\ll‘:il‘:::‘ l:! lilC E:l-”_:‘;ha\'lc his bod ?F“:On is alleged to be kept in confinement.
(e (ow hawa il

:i"“ :hc Court know on \\'h;l:):r:n What gml::::;z l!:szamcﬁ;{bcztf; L‘()r‘p'usg‘ before
 annOIUARY of dects. und the . _ .‘P ner is confined. and thus to

Couttan opl y ot dulmg With he llrlsonc; i1s confined, and thus to give the

When issued: It j5 .l Pfisoner as the law may requirc.

shown for supposing that Cilus;s;(:“as

habeus COrUS 4 & Prerogative wejy ;o ,cg

o matter of right. The court wijj alwuy.-.sdin

suppnsin-__‘ that the person on whose bchals

liberty.

4 matter of course some ground must be
al arrest exists; hence the description of
€Xtraordinary remedy. But it is granted as
Sue it if prima facie ground is shown for
fitis asked is unlawfully deprived of his

On whose a'pplfcaliun. » _
| . himself. or * The write can be issued on the application cither of
the prisoner himself. or of any perso ; ) )
k. act). on the applicais N on his behalf. or (supposing the prisoner
eIl FAe plication of any person who believes him to be. unlawfully
fmpl‘lSOﬂCd. ¢ .
l'o whom is application made: The application may be made to the Lord
| Chancellor or to any of the .Judgcs (whether in vacation or in term time), and the
‘Court or Judge shall and will always cause it to be issued on being satisfied by
affidavit that there 1s reason to suppose a prisoner to be ‘wrongfully deprived of his
liberty. It has recently been decided that successive applications for the writ may be
made by an applicant to every Judge having jurisdiction. An applicant can thus take
his case before cvery Judge of the High Court until he has exhausted reference to all
the Judges. ‘ '
~ Effect of disobedience: The writ order
whatever, be he an official or a private individual, w
prisoner in his <ustody. Any disobedience to the w
SiUmmary punishment for contempt of Court.
Return to the writ: The answer 10 the wlr‘lt
‘"ld upon its receipt the court determines the ]c%ﬁ ity oy
g“s writ existed at Common Law long RelOIEAEp E.
Lorpus Act, which made the right statutory- . o
E S S : fg'habcas corpus is an order issued by a King's Bench
ummary : A writ 0 ing upon 3 person by whom & prisoner IS alleged -

before the Court, ata given time and
Court an opportunity of

can be addressed to any person
ho has or is supposed to have the
rit exposes the offender to

is called the return to the writ,
of the detention. The right to
n 1679 of the Habeas
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Hhs At applied 1o Petsons imposoned

&hmcn‘s

devises by whicl he
Tudgesaor o e part ol the

YA charge of erime. While the A¢ wits i
HIe e person vommuted o proson o charge of crime could be kept long i
veriement, for e has the legal wheans ol i..,;m,‘mg‘ upon either Imfng let out tpon
bard o glse by brought o g speedy tr, '

ellegy
doley.

Thedr ofteet: Both (he above Halye
the lepal mechanism by means of whicly the ucknuwlcdgml right 1o person
may be entoreed, These ACES Invest the Nudges winly the meq
Nupenvising the whole administrative action ol the Government
POy proceeding nol authorized by the Joge
the existence of this power of the

A Corpus Acty amm at the impruving of

al freedom
ns of. hnmpcring or
and of putting a veto

rofthe law, The very knowledge of
Judges Lgoverns the conduct of (he administration
Phe actual o possible intervention of the Couryg confines the actjon of the
Government within the strict letter of the Iu\v._ )

How the Habens Corpus Acts secure personal freedom: According to

Dicey, the whole history of the writ of Habeas corpus illustration the predominant

attention paid under the English Constitution 1o remedies (i.e., to modes of procedure

by which to turn g merely noming| right into an effective or rea| right), and not to a

Solemn declaration of rights, Thus, while the real right to personal freedom 1S, in
foreign countries, declared i the ‘constitutiong] documents together with other

individua] rights, in England there i no such constitutional guarantee to the right to

“personal freedom. It jg based primarily on Common Law and it has accordingly been

observed that “in England the liberties of (he subject stand primarily upon the foot of
Common Law™, '

What them, is the function of the Habe:
the Procedure Acts, and simply aim
which the ucknowlcdged right to

18 Corpus Act 2 They arc essentially
at improving the legal mechanism by means of
personal freedom ‘may be enforced, They are
intended simply to meet actual angd experienced difficulties, Hence, the Habeas
Corpus Act of 1670 Was an imperfect or very restricted picce of Iegislativc_worlg, and
Englishmen waited ncarly a century and-a-half (1679-18 16) before the procedure for
securing the right to discharge for unlawful confinement was made complete.

There is no difficulty in declaring the cxistence of a right to personal
freedom, The true difficulty s to Secure its enforcement. The Habeas Corpus Acts

: . : : ol c
have achieved this end. and have therefore done for the liberty of Englishmen mor
than could have been achieved by anv deatenst.o. s - 1 .
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‘ Suspension of H " e

Pl - 0ds of politica]
cxcitement. the powey dabeils‘corpus Acts: During the periods of v sical
gy i o or uI.y of the Courts to issuc a writ of habeag Corpus and
il -un incunvéL specdy trial of release of person charged with crime, has

n the authority of the executive

e : T

Government. Hence ;:;so;_if:;*:gtircoub‘ l.m.ma“,on ° hi

thc Habeas Corpus Suspensi:on Ac < ARSI S AT "Ch- e Popularly calle
such chactments, we shall see luS: e raale, bccatl_sc l‘f ke any one of
. All that such Statute does ig toL wti:'at tn nardly correSPOHdS_ e ”S' TFCUglliZEd name.
. retur or reply 1o the writ, Ilﬁj ei By ok i i I'O Plaein-op

K. vcvicssibls T e 0 other worgg, the cffect of such Act is to make it
X (')'“‘l change or Su}spﬁ:iz"oltf';f,’”s‘mCd under a warrant signed by a Secretary of State
- on bail. No douby this is :Ig‘h trga@n ' insit upon being either discharged or put

: il B ile Habcaqk(‘d)!:n-?t dnmnutmn in the securities for personal freedom
p gt il g ‘h“. fr'pus‘ Acts, but jy falls far short of anything like general
S-u‘ipacrson not im ““ i ““ habeag COrpus; it in no way, affccts the privileges of
any f\‘ ) - _p.“w”cd Onac of high treason so that the ordinary liberty of
prdmary citizens is lefy untouched. Jt doeg not legalize any arrest or imprisonment

which was not lawful before the Suspeng; . .
X . 151 - . . ,
ouch the claim 1o writ of B On act was passed; it does not in any way

" ; COrpus possessed by every one. man w
{ child. who1s held in confinement o : Pl i

therwise than on a charge of crime.
Every habeas Corpus suspe

if it is 0 continue in force, e ren

Ing statute is :
Suspch1zgdz ,—i: L—\:f'};_ﬂ;}crc‘fore, nothlpg more than thiis that the Government may, for
the pErIa _ '& Which the Suspension Act continues in force, constantly defer the
jrail of persons imprisoned on the charge of treasonable practices.

Their effect:. Thc' sole, immediate and direct resilt of.suspending the
‘Habeas Corpus Acts is this, The Ministry may for the period during which the

‘Suspension Act continues in force, constantly defer the trial of persons imprisoncd
| .ona charge of treasonable practices. - E

ni been

usp

nsion Act is an annual Act, and must, therefore,
ewed form year to year. The sole result of -the

o

Other incidental remedies: Other incidental remedies are—

(1) Acts of indemnity: | have already told ;you above that the Suspension
Act dues not legalize any arrest or imprisonment which was not lawful before the
Suspension Act was passed, but merely prevents the Judges from taking action so
long as that Act remains in force. Any official who has committed any act -that
~annot be justified in law, during the period of suspension, is exposed to liability,
vl as well .as criminal as soon as the Suspension Act CXPIT2s. ThlS' very fact
| mcessitates the passing of an Act of Indemnity, and the expuation of .1 Habvleas
Corpus Suspension Act is almost invariably followed by an Act of Indemnity which
i retrospective statute freeing from all liability persons \yho may have committed
Megal acts under the cover of the Suspension Act. LT )
: Acts of Indemnity are retrospective statues. They malke frc;:l.( P‘imi’?jl‘zcg
B 1 ~ it its breach and thus make law \
v broken the law, form responsibility for its bre ion Act does not free
Yhich 1od. were unlawful. The Suspension Ac
. owhen they were committed, we e
o P . inal liability for a violation of thetlaw. :
¢ " Person form civil or criminal lia o BBt e
B beas Corpus Suspension Actis to ena :
itically cxpedient, may not be strictly legai.
ed to considerations of State.

- The unavowed object of thchHiiI

AWent to do acts, which though po

- G » 5 - T stpon
Ns Act the rights of individuals arc postp
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Unless officials felt assurcd that they would be protected from pen
which, though it might be technically a breacy of |
exertion for the public good, they Will not make
which the Suspension Act was intended to confer
will fail of its main object. This assurance js de
Parliament wold pass an Act of Indemn;
fide acted under the Suspension Act.
Indemnity Act, arms the executive with

Rule of Lav

alties llm
AW was nothing more than 4 free
use of that discrclmn:u‘_\* powgy
upon the exccutive: and the Act
rived from the eXpectation that the
ty, protecting the persons who have bong
This Act, coupled with the prospect of an
arbitrary powers.
Their limitations: But the CXecutive h

as 1o use these arbity
some himitations becausc.--

ary powers with

(1) The relief to be obtained from the Act of Indemnity s prospective
. and uncertain;
(2) The protection to be deriveg from the Act depends on the terms of
the Act which may be either narrow or wide; and
(3) Thotigh it is the legalization of illegality, it is itsclf a law.

It is very different from. the proclamation of

martial law or the
cstablishment of

a state of siege, or any other proceeding by which the
exceutive Government, by its own will, suspends the law of the land,

(2} Writ of certiorari: Certiorari issues to remove a suit from an inferior
Court into the High Court (King’s Bench Division). It may be used before a trial is
completed (i) to secure a fairer trial than can be obtained before g trial is completed
(1) to secure of fairer trial than can be obtained before an inferior Court: (1) to
prevent an excess of jurisdiction. It is invoked also after trial to quash an order which
has been made - without jurisdiction or in defiance of the rules of natural Justice.
Originally, it was invoked against a Court of justice only b

ut now it can be directed
against public bodices to prevent them from doing things which they are for bidden’
(by statute) to do. '

The Crown has an absolute right to the writ of certiorari, since
prerogative onc. If in a criminal case the Attorney-General makes an application, the
writ is granted as a matter of course, so that the Attorney-General ma

y. for example,
always obtain a change .of venue for the tijal and private prosccutors must show

it 1s a

h the writ is commonly invoked
against a public body the applicant must show a special grievance over and above
that suffered by the public at large.

(3) Writ for. prohibition: The writ of prohibition issues out of a higher
Court (King’s bench Division) primarily to prevent a lowér Court from exceeding its
Jurisdiction, or acting contrary to the rules of natural justice, ¢.g., to restrain the
Judge from hearing a case in which he is personally interested. But for many years
past it has also been granted against Ministers of the crown and public or scmi.-pu.b!lc
bodics of a non-judicial character to control the exercise of judicial or quasi-judicial
functions. | y ' / '
’ The writ cannét be issued (i) against private bodies such as a social club,
C.&.. i relation to he expulsion of a member, (ii) against public bodies to prevent
them from exercising power vested in them by a statue.
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S ub to the Rule of law. The
' .

_ Uhe British ¢ ONStitution
Right of self-defence: Very s
the vighy of selt=detence. Now, it iy curreny
IMount of foree which s necessary and
_ : ‘ Ot TR DOUmgre than necessary, for the '
Of his legal richt. This notion, vor e i ey,
NS legal righ A howeve POpular, is erroncous. It would at the times
JUSUEY the shooting of trespassers and ) : ’ ol s
make it legal for a weak schoolboy, 10
s to pull cars. Captain Moir afier fair
Spasser was nursed at the expense of the
wound. The Captain was tried for murder and

g = S
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akin to the right of personal frecdom i
notion that a man may lawfully use any

stab his stronger class chum, jr the )
warnmg shot a trespasser in he arm. -
Captain, t.\ul unexpectedly dieg Of the
was convicted of murder by the jury.
2. Right to freedom of disey
the liberty of the Press. The principle for
called the hiberty of the press is noy .-:l

IIIIU tre

Ission: The second mstance of Rule of Law is

freedom of discussion or that form of it
ooy g gl ;]ugmzc_.-d by the -F.Ilglish law. It is only a
S 1 Gt The riop, | 1ght or liberty specifically recognized by the
iibt‘l"\' of the press is the ro l& 1o freedom of thought and discussion and to the
¥ . s Esult of the applicati ttl inciple of ;

that N0 Man 1s punishable excent ¢ o el i
herefore, may. say or write 'L,Lm "_’f a4 distinet breach of the peace. Any man,
A (Starey it:hc |;,-|k-- . lbc. or publish Whatever he likes. subject to the risk of
P'”_'_[i'nu il th; :\l d(‘l 'usc of thig Iihcrly. I his speech is slanderous or his
_“”.n;[ i AL;.;i,, “‘i{;l‘h-o“ hll.mdcrcd‘ur libelled may bring an action for damages
%p:'.ﬂl o 4 S ¢ speech or Wriling is likely to incline men to trcasonable or
immoral acts, the oftender can be tried for misdemeanour

Its Features: For the last two hun

_ dred years the relatipns between the
Government and the press have bee

n asked by all those characteristics which’ make
present position for the English Press is marked by two
features: -- _ _

g, There i‘s no censorship of the press: No licencse to print a newspaper or
conduct a press Is necessary. This is quite in keeping with the principle of the law
that no man is to be punished or interfered with unless he commits an obvious breach
of law. The newspaper press is subject only to the ordinary law of the land. The
writer of a newspaper stands on the same level with the writer of a letter. There is no

| theck upon the press cither from any special rules as to the press offences nor is

tiere any official control upon the press. '

' Press offences are tried by ordinary Courts: Therc arc no special
inbunals, The press offences arc tricd by aJudge and a jury. The jury consists ‘of
M’ch-'c"ShopkeCpcrs’ mcaning thereby, any twelve men from tl?e general puhhg.
Whether a given act in a given case amounts to a libel is a q-ucstuzn of_ fact, and‘is
Rierred 1o the jury. Nothing has contributed to freF thp periodical press from comro.l
0 trial of press offences by jury. The det_ermmauun of the, question wl'?ctlfcr a
Mlication is libellous or not being entirely in the hinds of the jury, the Crown or

' i : ‘or writings in the press. The
' Mlni5 sise -any stringent control over writings in .
B\ ot exercide any r writings in the press. The liberty of

4Derty, 5 L o ] ove ;
fy, .Of the exercise any stringent contro of the law of the land.

P8 is thus the result of the universal prédominance

= 5

: %%n‘zmo special privileges 0 e
£ 0 Eng]ﬁﬁd. What is sometimes

| T L - Te specch or free writing

i ; -jally favourable to free ch e
™ lThe 'laj»v of England is not SPEZ statements a man has lcgal right to mal\c,. It
e S Which it has made as o't C S ofthe press. Nothing like “Press Law” s
n beha lled the ‘prCSS law’ Is not d Sub_sta_nt\\'c

Ay

o
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-
.
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fony r.ul vy o s inctedy o |'|||l ol the Tow ol Bibel Aoy man van by wornd ol maouth
VAW R arty of he thonghes Bt e has oo oght o oo defeme others, o

O R premd sedition o l-in.l‘ht‘l”\
tex omdtationss hoere ane Quee Tinitations on the fieedom of speech or the
hberty o thye press The specch 00 wiiling as the case may be must not be (1)
Labetows, ¢ Sedhitions, o (N Illrl'il'll\‘lllllll';
Libel ¢ 1 eca hibel o viendate any untene statement about another winch s
caloulated o gure e imterest, chatactor or reputation. One who publishes, e
nrahes hiow i sieh a statement, gives carreney toa ibel, and s hable o an action for
damapes The maker, the writers the ponter, the publisher and the vendor of 0
defamatony statetient are all gty of publication and ny be sued for damages. The
aint ol the oftence v not wiihing of the hibel, but makig it public. Honest and
;v;mm.lhlv behiet on the part of the hbeller is not a vahd detence. Neither is the mere
trath of the statement a good detence, unless it can be proved in addition that it was
pubhshed tor the public benelit
Sedition: Seditious intention s anintention to (1) bring into hatred or
contempt, or (1) excite disaffecton against the King or the Government and
Constitutton ot the United Kingdom as by law established, or either House of
Parliament, or the admmistration of justice, or (1i) excite British subjects to attempt
othgrwise than by lawtul means, the alteration of any matter in Church or State by
law established, or (iv) to promote feelings of ill-will or hostility between difterent
classes, ' :
Any one who publishes, verbally or in writing with a seditious intention is
guilty of misdemeanour. _
~ Blasphemy @ A man commits the misdemeanour of publishing a
blasphemous libel, if, (i) He publishes, decently or indecently, a denial of the truth of
Christianity or the existence of God, or (i) Publishes matter relating to God, Jesus
Christ or-the Book of Common Prayer, intended to wound the feelings of mankinds,
or o excite contempt against the Church by law established, or to promote
immorality. ‘ : :

: Law of the Press in England : The Law of England recognizes in general
no special privilege on behalf of the “Press™. In truth there is little in the Statute
Book which can be called a “Press Law”. The law of the Press as it exists is merely
part of the Law of Libel, and it would be useful if we trace out the restrictions
tmposed by the law of libel on‘the “Freedom of Press” by which expression is meant
a person’s right to make any statement he likes in books or newspapers.

As to libels on individuals : The publication of an untrue statement about
any body. which is calculated to injurc his interest, character, or reputation, is a libel.
So much about the personal libels. But there are libels cven against the Government.
Let us now observe the way in which the Law of libel restricts the right to criticize
the conduct of the Government. s ™k

As to libels on Government: Every person commits a misdemeanour who
publishes (orally.or otherwise) any words or document with a seditious intention.
NOW 4 seditious intention means an intention (i) to bring into hatred or contempt or
W exeite disaftection against the King or.the Government and Constitution of the
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Uiied Kingdom as by law established,
\dmstratton of Justice, or (i) to excite
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or F:lhcr House of Parliameny or the
Bn‘ush subject 19 attempt othcrw‘is‘e th

Y matter in Church or State by law cslul;lis‘h aln
uml.hostilily between different classes. A.n;(ii'
awnten or prineqd document, the publisher is

B law il means the alicration of an
O L) o promete feelings of ill-wil)
the matter published is contained i
gty of publishing a seditious libe).

{3) Right to public
the right to puh[it mw.‘cling. The
the tight of public meeting. It 45

*
e
14

Meeting: The thirg inst
Bi msh_(‘unstimtiun does

tof p ! othing more thay the
he (1) individual hberty of person and (ij) individua
MO persons can legally £0 to a cert

have & right to go there anq g
this exercise of the right of

ance of the Rule of Ly is
not specifically recognize
view taken by the Courts as 1o
_ [ liberty of speech. If two or
Cttain lace and legally speak a certain thing, they
peak it, j.¢., they have » right to hold a meeting, But
assembling the

assembly should not be unlaw ful,
What is *Unlawfy): assembly: ‘Ap
~of {2} 1S purpose or (i) jis manner.

unfaw ful assembly if the persons

n

assembly may be unlawful on account

A meeting of three or more person becomes
assemble-- :

(1 to commit a erime

by open force:
(2)

tor any purpose, lawful, or un]
average persons in the
cause to fear a breach o

awful, in such a manner as to ive
_ g
neighbourhood of the assembly reasonable
f the peace, as a result of the assembly;
(3) to commit a breach of the peace;or -
(4) with the intent 10 incite disaffection among the Crown’s subjects, °
to bring the Constitution of the country into contem
out or prepare to carry out, an unlawful conspiracy.
Limitations to the right of public meeting: A public mf.teting which from
the conduct of those engaged in it, or through their intention to excite a breach of the
nts, fills able citizen'-with reasonable fear that .
. peace on the part of the opponents, fills peaceable citiz e i de vt oo
g cace will be broken, is an unlawful assembly. But a mccung'whmh.ls otherwise
e ' ' ssembly, because it will excite unlawful
lecal does not become an unlawful assembly, becau i
= oo 2 :
yasition and thus may indirectly lead to a breach of the reason bzlfb 31 e
g PO | iminished by another’s threat to do an unlaw
i awful act cannot be diminished by § e S
" neht to do a lawful ac : ) by a Magistrate simply
Ty e : dispersed or broken up by g
Qi 1cvcc suck & mnceting L(? "“_leb‘— dclsupof the peace on the part of wrong-doers. To
Bberice i ; probably lead to a breach c et cariat King's
__,‘.rba'auae P, founded on the absolute necessity for preserving the E;l _
e arc cxceptions Oun' bly which is otherwise lawful may become unl_a\\- u
i ' an asscmbly W . Ea :
~ peace. In other words .

“y

pt and to carry

L otho WINg WO cases: . o and of the locality where it
i If owing to the character of the riecting and of the Jocality
iy owing

; ahility that a breach of -
posed to be heid, there is a clear’ probability tha '
IS propusc N
the peace will be proy gku_i. but there is actua
' o meeting 1s_lawful but ther o it
(2) ihen G os.siblc {o preserve,or resto he M
it is 1m ek the
Redge N 1‘; ci]n Zispcrqiﬂg the meeting, then
1§ the i

¢ eting does not
other meal disperse. 1f the meeting.
11147 ISPCL .
ceting 10 . ,

order the m P
bocomes an unlawful assemo
ccomes '

lly a breach of the
peace by any
agistratc cdn
disperese. 1t
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A lawful assembly 18 not r‘ﬂ#tftd an wilawiul 2 sembiy simp!s b@m
ruffians try to break it up 1f men meet lawfully, for lawful purpose. the meenng does
not become unlawlul, because it may provoke their opponents 1o break e peace or
otherwise to conduct themselves 1n an unlawful manner. A man cannot be cons 1cted
for doing « lawful act. if he knows that his domg it. may cause another 10 do

unlawful act.

The ‘Riot Act’ : This Act provides that if 12 rioters continue together for

an hour after the Magistrate has made 2 proclzmation 10 them in terms of the Act
(wrongly called reading of the Riot Actj ordering them to disperse. he may command
the troops to fire upon the rioters or charge them sword in hand. This does not mean
that the troops cannot be called or cannot fire unless and until the conditions imposed
by the statute are fulfilled. The later notion is erroncous. The occasion on which
force can be employed, and the kind and degree of force, which it is lawful 10 use in
order to put down a riot, are determined by nothing clse than the necessities of the
casc, :
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