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- pefinitlol ible f
It is quite pPOSSIDIC 10r a perso
. com tting a CI‘in“ldc thln his own rS)tatc.n Sttf\)chescc:s?:s tt?avin:ttg:cdsﬁ af'tcr
. qore frequently ; t}}‘x]c result gf the development of the air traft;lr:ng
, quesﬂoﬂ arises as o w ether fugitive shall be tried in the country where
he has fled away or in the State where the crime has been committed
Norﬂm")" a Staté finds itself in a difficult situation to punish a person who
committed a crime elsewhere primarily because of the lack of
Sdicgg-lé ?hng ct?lf; Zf?'xr:é &l")léCh pemrsg:jls are sometimes surrendered to the
e W en co tted.
E :t?onvict is }cnowi_as extradition. S_}lggpder ‘Of =4 accused ?r O,f
. _""The 'worgi extradition has derived from two Latin: words ex and
1 Ofdxnax'%ly.- it may mean  ‘delivery of criminals’, ‘surrender O
es' or ‘handover of fugitives'. Extradition may be defined as surrender
accused or a convicted person by the State on whose territory he.ls i
jound to the State on whose territory he is alleged to have committed, or to
nvicted of a crime. According to Qppenheim extradition is the

. have been €O _ >
accused or a convicted individual to the State where he is

- gelivery of an X
 accused of. or has been convicted of, a crime, by the State on whose
' territory he happens for the time to W I »

The above definition makes it clear that in extradition two States ar¢

' nvolved. They are firstly, the territorial State, 1.¢., 2 State where an accused
or a convict is found, and secondly, the. requesting Siate, i.e., a State where

' the crime has been committed. A State W%JIEH demands for the surrender is

e because a person is surrendered by the

own as requesting State
|/territorial State only upon 2. request by another State. Request is made
i’ formally through the di Jomatic channel. - :

PURPOSE OF EXTRADITION :

, A criminal is extradited to the ré‘qﬁe
| () Extradition is a process towaW%
e not be punished O ecuted in a State where

Notma]]y 5 , : =
person. cannot pumsh or p

- Mas fled away because of lack of jurisdiction or because of some technical

- Tules of criminal law. Criminals are therefore extradited so that thelr crimes

- My not 2
;' g L puniahec the criminals that they cannot

(2)_Extradition acts’ aﬁ_g_y_gr,ﬂlng—m‘
+3p€ punishment by fleeing to another State. Exmm has a

dcten'cht effect. . i .
oty ’ ’ Mt of the
' min 4 as it safeguards :
:%%g*\&a]s :r ;ariiugru;:anrdesrt;tc opts a policy of non-c.xtraafﬂor;_ 0:
WUl e would Iﬂi’é’fﬁ‘ﬂéé”t‘d:t_ﬁﬁt‘ ‘State only. T:cmgit; ‘:’1(1)33 o;c
‘ l\mmc a place for in ernational criminals, which

E . TNtermasi__——s »__ . <=1 1 NMinth Edition (1992). P- 7949, \
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: it a cyime there, ¢ =
dangerous for it, because the maye gn;:](}(cfohmer?;’t” ¢ J - thg\j
would be left free. ¢y U 1 iate which IS requesy,,

(4) Extradition is based on {gg,lELO,C.i/tyt'o request for extradition ¢ o
surrender the criminal today may have S .
criminal‘on some future date. o it Is a step rowards the ac,me-vcmnnt

X Is .dOnC becau o __.._ﬁl- foblems Of\a T
character. Thus, 1t fulfils one of the }fugpﬁmcn S ay |
provided under Para 3 of Arﬂctlemlt:rrytt:e crime has been committeq - .

. . _ 1
(6) The State on whose € T he evidence is more (..
\a better position to try the offendc“tf. }??_9 uSc 7,% (ely

’

/availablc in that State only.

+ A STATE ?
N A LEGAL DUTY OF A
15 EXTRADITIC:J the view that a State of refuge has a-duty eithe to

Grou::s ~nder or (o surrender him to the State seeking his Tetury
The principle of ‘prosecution or extradition’ wwg;i iz;ld é)y hin} 23 3 leg
er}me offender is found. ‘The egh duty of the Sta, |
according to him is based on natural Jaw. Vattel also ad a stmilar vie,,
He regarded extradition as a clear legal duty imposed ‘upon States by
International Law in the case of serious crimes. The principle of prosecutqy
and extradition was expressed by the maxim aut dedere aut punigp! |
However, in practice the principle has not been followed by the States, ang
therefore, it could not become a rule of International Law. In modern timeg
a fugitive criminal is not surrendered in the absence of extradition treatjeg?
The Supreme Court of -the United States of America in Factor y
Labubenheimer clearly stated that : ¢ '

international law recognizes no right to extradition apart from tre |
While a government may, if agreeable to its own Constitutjonczautuy(i
laws voluntarily exercise the power to surrender a fugttive from
jtgstice to the country from which he has fled, and it has been sald
hi:t it is legg;r :n ;notr;ﬁ duty }o do so..... The legal duty to demand

extra e correlative d |
demanding covny e it uty .to surrender him to the .

A legal duty to surrendera criminal th

. See H.. Aama,. ' Y
lnte.mauom:]\g g Tcrn;ﬂ Application of qut dedere qut

sm’ (P : puhtare in Combatin
International Law A“bdau'(ora;?c}:d :meltted In the Tcachcr‘snScnuxgar ogf{

The’ principle has bee in New Delh
n on M . :
g‘?;va “onventions on. gmﬁm Genocide Cmvc?xrt’i:c}:n 31154189§83hc four
mm&kyﬁ, gr}\':hntion on offences andl‘:e‘:taljg49 and their Protocols of 19771
‘ of Alrcraft of i973 r1ague Convention for then Other acts committed on Board:

Safe onvention for th il

Y of Civij Aviaton of 19;1&?;;:31?;%:{: U;l\a 3
; vt:,fgmh- 1973 . éﬁ?: tulm"i‘a“maﬂy Protected Perso™
and other Crye Inh o on Narcotje leugsn N Against taking of Host6%0

vention for the Sunre ., O Degrading .“’f:l : Convention against Totf

Navi Ppressj tmen 964
of Moo, 1988 ; Convenyer F Unlawful ac ag ¢ or Punishment. 1°%

[ Merc vention

2 ;}T&L 1989 ang Conv:ngaj ' Recruitment, Use, Finan

g Aslum’ vol Xxvloﬁl ?1"' P. 950 ; O:mon Psychotroplc Substances. 197}
g woS: 1933 p 257 0 P 174. eNalr. ‘Extradition ana Sx-
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tradition

l':xtcs on SEpP 14 2 ;;ll

lite o gcrzc olr co]r?\?cn{ e ;dih n Is done€

fl tlj:izllztxtt: trt(r:f:lal)t’k:s herein provisions are .made in ac;cloxidapf'cﬁ e
the municip Jegislatio Thus, many States have nation egnzJ a OF s
They have ma rules r€ ding extraditio of a fugitive crlm_ir: s. ! Jc;r
jnstance, N ndi les T garding extradition have been e in he
' Extradition Act of 1962. xtradidon is donc DY India y when the
- conditions laid down in the Act arc fied. similarly. other S_tatcs also
have extradition laws.. ,
' of several ‘States: and the judicial

regarding

&/‘, Bilateral treaties. nannal laws )
ecisions of municipal courts led to develop certain princnples
a es of Intemational Law.

tion of extradition is the
d the

EXTRADITION TREATIES ®
rtant condi of
erritorial State an

TequEsting § an extradition tred een the

ller the Slon A person may be extract only when a trea v exists and
:g{‘i‘lla, lf:‘n ties have taken place which are stipulated in the extradition
Slate op e p 35 succeeded 1N escaping into the territory of another
.gﬁmd‘llon ha:m is erroneously handed over. without the formalities of
!mf&“ce of th g been complied with. by the police of .the 1

adition, butc ufrOSecuung State, such local State can ask for his ‘formal
- 8 e State having custody of a person Is not bound by the
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n_‘t_l‘c:; of International Law 1o extendite hiim,
Savarkar cane.' x :

In this cane un) Indinn who wis lum;l'l‘lll".l’ for ’I’P,h treason
abatement of murder wan helng returned to India from Great Britain for h‘l‘z
trial, escaped and swam ashore In Marsellles harbour, A French pol
arrested hlin and handed him over 1o the Britlsh pollceman who had ¢
ashore in pursult, Although the French Police man wis informed of
presence of Savarkar on board, the French l"ﬂ“(tlfllllln who made the grp,
thought he wans handing back a member of the ciow who hstd COMMLge
an offence on board. France alleged i violation of territortal f""V"«fCW}lty 7
asked for the return of Savarkar to it as restitution, The Permancit Coup
of Arbitration decided In favour of Great Britain, It was observed by the
Arbitration that there 1s no rule of International Law ltposing,.,.., an |
obligation on the power which has in fts custody a prisoner 1o restore hyy,

ecauae of a mistake committed by the forelgn agent who dellvered hym, 4,
\Vhat power.

\ p\” (2) EXTRADITION OF POLITICAL OFFENDERS :

; It is a customary rule_of International Law thiat pulitical offendery are
not extradited. In other words, they are ;@_r)g:ii,_gglegm”_f)y the terrtoris) |
Statc—Dunnp the days of monarchs, (he extradition of political offendery
was very comunon. They usced to prefer extradition so a5, to avold
intervention in the affairs of another State. But the practiee underwent g |
cnmplete change with the beginning of the Ficuch Revolution, Perhaps, for
the first time, the French Constitution of 1793 under Article 120 made 13
provision for granting asylum to those forelgners who exiled from ther |
home country for the cause of liberty. Later on, other States followed the
principle of non-extradition of the political offendoi gidually, Indian |

}S\/ Extradition Act of 1962 also lays down a similar provision under Section

31(a). At present, non-extradition of the political offenders has become a |
eneral rule of International Law. It Is one of the exceptions of extradition,

\ B&4IG 7or the non-extradition of the Political offenders :

The rule of non-extradition of the political offenders 1s based on many
con. 1erations which are as follows :— :

(1) The su!” is Lased on the elgmentary conslderation of humarity, No |
Ttate would like to extradite a pcrsols?x if he Is not a criminal, If it does, it
will 1.." "~ in compliance with the law of natural justice,

(2) _If pous.ical offenders are extradited, it is feared that they would not
he treated fairly. Tt 1s a duty of the territorfal State to ensure safeguards 0 |
the Crvrrendered fugltives for a fair trial In the requesting State. Since It Is
a difficult w.o'-. they are not extradited. 0 ;

(3) The rule also protects the political offender from any measure of |
extra-legal character which the requesting State might attempt to tak¢
against them. P 5

(4) The object of the political offenders to take shelter in anoth®
country Is not tr~ same as those of the ordinary criminals. BRy

&) Political offenders ai. -~* dangerous for the territorial State 39;__

may be in tnc c2se of ordinary criminals.

Exceptions to the Politicui Offrnce Exceptinn

On some occasions, fugitives take undue advautage of the pﬂndP“ﬂ’ ,
b « 1. France v. Great Britain Concerning Savarkar, Hague Court Reports. P

AW .S I ]
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pon:extradition_of paolitical o
ochndcr?;.JF.‘..Q!'}!S!'.‘EO check th

oty Lo
srreiple In certain cases, | Alagguse. an attemp

in 1ts extradition Taw. Article v

iife of the head of a foreign g(,lv:rfm
not be consldered to be a poljyc: Al ;}?
an offence. when it in fyct constitute e OF an a
some other European Stateg followed Sthmurdcr.

has not been accepted as

most important and powerfy] man
n a =

England or the President of India may rsltoé‘;tet; For instance, the Queen of

Minister. € as powerful a5 the Prime

At present, the only restrictig
. n which has be S 7 :
of Intérnational Law on the non - i en imposed by the rules
on-extradition of the political T is t
of g};i gtrjnctl:coé'l?igo?de. The Genocide Conventjoﬁo of 19408 ;I;(iefasl.dlsd:-‘:ﬁ:
un -~ Vil thal genocide, conspiracy to commit genocide, direct m d
indirect priblic incitement to co ot i it geriocd

ok _ mmit genacide, attempt to commit ge wocid
and com=licity in genocide shall not be consici>ied as political cﬂmegs.r'I(‘}hCif;e
no person charged with ary of the abcve offences would take the plea that

he is a political offender. Further. a person committing an international
cime such as crimes against humanity, war crimes, piracy, hijacking,
 slavery, white slavery and other forms of traffic in wemen and children,
counterfeling, kidnapping of Internationally protected persons and
- partheid would be extradited or not depends much upon the provisions of

the treaties by which they have been regarded as international crimes, It is
submitted” that in order to suppress such crimes it is desirable, in the
interest of international community, that the offender is extradited. even if
the crime is politically connected. Such crimes should be regarded as
exceptions to the exception of political offence. However, at present, only a
few international crimes fulfil the requirements which the law of extradition
demands. They, for instance, are the Narcotic Convention, the Tokyo ard
Hague Conventions on aircraft hijacking, the Counterfeiting Convention and
- Slavery Convention. In these cases, obligation to extradite a person arises
by multilatera]l treaties. But the above conventions shall be binding only
upon those States which have become parties to them. Further, since these
: ] ting obligation, the question of
oNventions do not constitute self-executing e lateral

dition arises only when they have been embodi a

Mradition treaties. Thus the position o

. Co consistent. Perhaps there is ne
, s lUng an international crime ifednoztmd granted to a person for an

lntcmthre gEen rcquwar crimes and crimes against humanity

: Plon of no ified.
ik of political offence, al Criminal Law is not cod
- M0 remajn fuid as long as Internation at political criminals

: . wide accepted th
8 sholuAdnhoL'gh the principle istg:x is }grobably no rule of i;st};);lag
: ]‘“Crnauma be extradited. hibition.? If a State wis

onal Law which prevents thelr

many treaties. Fer instance,
The Clause has found its wa)t'xtl:?w c,c;!many and Turkey of 1930

4{11,?3‘.}1". Extradition TE2 ™) etween France and C2eRO%F = ¢ 1931,

[ 23
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518 INTERNATIONAL LAW ’ ?
n-extradition of the POlitiey)
atles by which the princjpe =
reaty between India ang
under Article 5(1)(a) thyy

t of which It I8 requesteq

im-ose any restriction on the rule o ngc
offenders. it may do so in Its extradltuogmon ‘
itself i3 regulated. For instance. C"B;" Covided
Canada concluded on February 19 {)n respec
extraditior! may be refused If he oftfcntc(:)cbc a political offence or an offency
= Cms’,qe.’: £a By the requ}:zsgvstanra 3 of the above ArUclt:" swrt’g'd }hag;}
of a pouy_ca] character. o garded as political offence or tnl'o rmu: of
certain offences shall no . unlawful seizure of afrcraft, unlawful sy
political character meylafjia'tmn crimes against internationally protected
ggalnes e std o Cixldtad to u;rrorism. murder, manslaughter, assayly
persons, an offence Le'; ; ing, hostage taking. offences involving serioy

causing bodily harm. .di:ruppptjon' of public facilities and offences relating o
damage to property OF loaives or dangerous substances, or an attempt gp
firearms, weapons, €Xpios! above offences shall also n

conspiracy to commit the above offences. The

i .nce. The extradition treaty concluded betwee
be considered as political offence. Th il ty concludes bernig

he sus
India and Britain in 1992 also prevent t p bl
oyl id e ion. The Treaty obliterat
that their offences are political to.avoid extradition ce against extraditiol

litical factor from crimes of violence as a defen
’}%F?’oﬂ?}ws that the Treaty has lald down many exceptions to the exceply

k of the rule that the political offenders are not extradited.

./ Meaning of Political Offence : b
Although the notion of non-extradition of the political offenders Is
generally accepted, one of the most complicated questions which arises In =
this regard Is to define the term ‘political offence’. The question has become
more complex because whether or not the offence, which Is the subject nf?‘
a request for extradition, is a political crime_is declded by the municipal
courts, and this has led to the emergence-of-divergent views taken by the
Judges of the different municipal courts. In a few cases, judges did not
consider Tt necessary to lay down an exhaustive definition of the term
political offence. Hence, they did not make any attempt to define the term.
.International publicists have also made attempts to define it, but thelr views
are also t?ot }(lilvergent. }]{ow.;Jvcr. it is Important as well as necessary to
a scope o e term iti 0 .
dcpen%s Soenii po ffence as the extradition or non-extradi o

Re Castioni Case :

In the last decade of the nineteenth centu a lead
és::goaeclgzd b{) the British Court was that of ge Castlorl::.$ l(:sfhl:nc
Golon) om ad returned to Switzerland from abroad, joined
i ofa?; :vcmcnt in the Canton of Ticinlo (Switzerland), and In

+ ¢ committed the murder of Ross|, a member of

§"

!

1. (1891) 19B 149,
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EXTRADITION 219

.ct, and as a part of the political movement and risi

; 1}(; g part...... ! His chqdiUon was refused on the ﬂndrzgénth‘;*tﬂﬁfi;}::‘omz
- 1" the act was palitical. The deciding factor for an offence to be considered
a5 po!!UCaJ. according to the Court was that the act should have been
Commjttcd in the course of a political struggle or disturbance during which
tyo or more parties In the State are contending and each party seeks to
impose the Government of its choice on the other. In other words, the act

uld be done against the established regime, by the ‘
: f;)?zstablish its own regime. 2 y the other party, seeking

Re Munier Case :

In the case of Re Meunier,® which came before the Court three year
after Castioni. the principle laid down in Re Castioni was repeated. 1{1 Rz
peunier, the petitioner was a French anarchist who was charged with
causing explosigns at a cafe and also in certain barracks in France, one of
. which resulted in death of two individuals. Cave, J.. upheld his extradition
'~ and held that : | A
: “in order to constitute an offence of a political character, there must
be two or more parties in the State each seeking to impose the
Government of their own choice on the other, and that, if the offence
is committed by one side or the other in pursuance of that object,
it is a political oifence, otherwise not. In the present case there are
not two parties in the State, each seeking to impose the Government
of their own choice on the other ; for the party with whom the
I - accused is identified.....namely, the parties of anarchy; is the enemy
‘ of all Governments. Their efforts are directed primarily against the

general body of citizens." o :

The Principle laid down in Re Castioni, and Re Meunier was foliowe
' for a fairly long time by other States as well. The Federal Court of the
| United States, in 1894 in Re Ezta held that in order ‘to bring an offence
' within the meaning of the words ‘political character’ it must be incidental
' to and form part of political disturbance.® The Federal Tribunal of
Switzerland in Re Pawan,® the Supreme Court of Brazil in Re Benegas case®
also applied the strict principle laid down in the Castioni case. According
to these decisions, an offence is considered to be political if it is directed
against the State or the Constitutional Order, or be otherwise ‘inextricably
Involved in conditions disturbing the constitutional life’ of the country. It
'should be committed by an organised movement to secure power in the

 State against the established regime. ;

Criticlsms of the Re Castioni and Re Meunijer Cases :

_ Itis to be noted that the above approach in defining the term political
offence appears to be too narrow and rigid. Many acts of individuals such
3 terrorist acts of personal vengeance or for gain and acts having an
Shtirely Joca] impact are excluded from the category of political offence. The
iabwc approach stresses that the object of the crime should be to. overthrow
the government. It is submitted that an offence may be described £§
,PQchax even if the object of its commission is not to overthrowment
tg:v “mment. For instance, if a group of persons persuades the Gove:;s e
,iﬂ’lm do any particular act. and in the course of their pers

1 (1891) | QB at p. 156 and 159.

3 §~ (1894) 2 gB 415.
_ « 1894) 62 Federal Court p. 972 at p. 999.
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the gover
¢ to overthrow ern

C
2], Fu
Jitical ndividual may fear of % §

e also felt it necegg '

In the ¢ ,
.d principle set in Castionl case. :
h?)f i?'_xnlaﬁi!y to give a wider and gencrous meaning t ?hly
< J. in the above case observed that lh:
extradition Wwas requested  Were committed
dered. the accused would, although hg n
ffences. be also punished for an offence of a POliucn |
4 that the political offence ‘must always t?: -
circumstances existing at the time when
he above observations, he adde?‘

that if they should be extraditeg

hey commit certd >
et the crime may be considere [tthc ) gme. AN i ;
qct take account of the motive 0 {his own State on social, econg M ,
cetting fair trial from the B‘"’”nmcnl " nextri ably woven with the pg) %
~r‘cliglo‘;ns qr cultural gmunds whic}? arc oL treate as pollti Offencl“ |
of the government. Such pers ns1k‘ n Castiont and Meuniere caseg %
“ccording to the above approach b en 4 .
Ex parte Kolczynski casc _ he Court In “
pA\\ (hese reasons. perhaps: prompt'Cd k8 aning of the CE)C Pary,
") Others' to 13y down 2 wider .m¢ oncepy
= Lord Goddard, C.J.. deviated hjp, of

Kolczynskl ant
olitical offence.
{rom the establis
on considerations
term poliica
oifences’ for
circumstances. 1

ired for thos¢ O

character. He, therefore, sa

consideted according to the
have to be considered” After having made t

that it is submitted on behalf of the men
they iay not only be tried for the offences for which their extradition j; @l ¥

requested, but they will be punished as for an offence of
-~ a ic
Charai[?r. and that offence is treason in going over to the ca%?iilhw ,
;r:emi.,:.....’l'hey committed an offence of a political character, an(li) ! o
-re surrendered there could be no doubt that, while they W;Juld blf glley:
_ € tried

which
n which, 1 surren

—_ o ; o
— R e W W

S

for the particular off '

political crime. ence mentioned, they would be punished as for 3 A

" Conclusions : ‘ - :g
L

From the above decisi
‘political b ion it appears that ]
Accordlngf{f)mt:}iish as been-made wider than that 123 éncaning -of the tem g
~ commi -approach, it is not n own in Castionl case § I
party to overthrow the estabﬁsg-léne should bef§ £
ed government nu

Even membershi
definition laid dP of a political party was n
own by Cassels, J., in the aolt;o!;'eegacr;ls? as necessary. The @
‘ reveals that if anj§

ordinary crime is
co
mmitted in the course of committing
any offence againsi ™

. It ma
e s, o

Princi e in sy
o thp]c of nOn.extI;a%}; a way that the two

wirde sense eSpeclany t

aop >¢. Damely, e so- t

g i M hoea e RN Dl e
£ offences 1 -

L (1955 charg

r 1 Al cter of an o

Bermnonville. 1[_§R 3. Algg ces but f ordum., %
hhare SCt Ra b B Whlch. bwa ’
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\ EXTRADITION

qttendant clrcumstances, Particular, | h
mrP":’t‘; f;l O?ﬁmff 2 bredominany p;,,“ztcgl\usc of the motive and the
wm?‘vcr;mz,cm tlicr?(ir-msc he is not salisfied ‘:,jf:'}n])lcxion. If an offender
e £O woiiticl .th t ‘-l S Qa reason for considerin ,l X the policy or policies of
on the. £re l i-‘a the crime would not Inv_B such offenders as political
This also W i religious. social ang culm;'uL ?ccn committed otherwise.
.nvolvcd in.such crimes .sh()um be that the "1 0. f%‘nccs.. The essential. point
gissatisfaction of the policies of the govcrrnliz,c;(rtltommnltcd because of the
see that the criminals are not allowed to go i )l i:;, i}l]duty of the court to
yme the court should also take into consldcrali(l): r:)fstled'f bl:tu‘-:l e ee
rotected from the legal processes of the requésUn St zc 511% at they are
also Se€e that there are-substantial grou g State., The court should

once extradited shall not be prosecute nds for believing that the offender

. d to or in substitution for the offences
mentioned In the warrant, The consideration of ths point is important in

view of the fact that once the extradition is granted the accused cannot
raise the defence in the court of the requestj%zg State that as a political
offender, he is not :iusticiablc before it. In view of these considerations, it
may be noted that it would be desirable if the courts of different countries,
th their differing ideas of public order, examine the question of political
J)%‘cnders in each case on merits in the light of its facts. Due regard should
Vb e given to the prevalent political conditions and the circumstances under
| Avhich the crime has been committed.'.

(3) DOCTRINE OF DOUBLE CRIMINALITY :

e e

The doctrine of double criminality denotes that a crime must be an
offence recognized in the territorial as well as in_the requesting State. No
i pefs_c—)fri—s; extradited unless this condition is fulfilled. The doctrine appears
to be based on the consideration that it would offend .the conscience of the
territordal_State if it has to extradite a_person when its own law does not
regard him a criminal. The requesting_State would also not_ask for the
surrender of a person or those crimes which are not recognized in “S'Statf- |
T e atisfies double purpose. It helps the requesting %.atetho
| enmarmo—_m’%%ﬁtonal State in the sense that if:
)rule protects it from fugitive criminals. In order to ensure that a crime is

i s i d in
recogn oth the States, a list of extraditable offencgs is attache
the gt’-xltzr;?iilt?o: Jaws of .some States. But, ge.nerally. ad list p’i‘h (érir?;:gi ai!s;
embodied in the treaties for which extradition is iontfl:{is D T
Extradition Act of 1962 has adopted both the procedulli'e.ts o? thia re rd, e
. Second Schedule appended to the Act lays down a t?i ol o i g
applies in cases of extradition to Commonwealth coun ,

with
countries with which India has no treaty. When ;t;rgétjg fifi_ xf&r.mmdeddmon
any State, a list is attached therein for the extraditz Extra |

‘ therefore limited to such offences i t a Siate into a difficult situation .

The rule of double criminality NASPY-2 0 iion in respect of those

i | Wences which do not find place in the s Odeslrable that instead of laying

order to overcome the above d“ﬁcmgui]tcfjj in the treaties, some general

¥m the names of various crimes SP any offence punishable with a

‘B Criteyy stance. ligible
| dcﬁnl&nnfﬁl?md = adoPted'digruiz Jaws of both the Stat?l%:h;l;lc:s::ewg ul
| = a Person forméi&gf&m;]‘t);;;cm to be more¢ appl'ofhﬁ@t:'omnces which are
| thable the States tn extradite the oﬂende; even for thos
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5 , e above principle in ., |
2 tres srance applies the a : H ‘
not laid down in the treaty. I::r’:p]ud{:d in 1987 between India any ?vh‘"h ]
‘ jer Article 3, Para (1) vy, , ™ n‘

a person. Extradition treaty

has also laid down the above p
‘An extradition offence 15 committ
extraditiont Is sought constitutcs @

Jqple urn _
”n:dpwhcn the conduct of the p,_.,%n ayy, ’
n offence PU”’S}"‘blck)}(’jy tfhe layy, ,.‘;'hr,"z‘”

5 jsonment for a period of more - byt
contracting States by a term of Impr e offences for which the rtr,‘}l,dn*:&
ed under the lawg of h(?['{"'u ;

year.' Thus, all the offences arc c"tf;d'pt?:wd

unishment of one ycar 0O ‘

countries. The cxtra{iltlon treaty concluded beatrj’gc;; r";g:;ca"d Brity,

1992 also provides that extradition may be m ths Crime, wn :

carty the sentence of imprisonment for twelve monLis OF MOre in bothh

countries. <
th in the Requesting State .

¢ nishable by Dea
rimes Pu e Is recognized in both the Stateg ,

cases where a crim v Le, @
In those {'as in the requesting State, but the crime for =y

anded is punishable by death in the reques ng g
and not in the territorial State, a further difficulty may arise in extry
a person. Territorial State may hesitate fo extradite such a persqy It %
would offend its consclous if it has to extradite a person to whom d‘t\s ]
le its own laws do not provide for tha -—-..,;

“d [’

sentence would be provided whi
der to overcome this difficulty, extr, di

" sentence for that offence. In or
treaties generally provide that extradition shall be granted only When o

requesting State glves an’ assurance that the death penalty gh.n &
imposed, not be executed. India and Canada in their Extradition T all
1987 laid down under Article € that extradition may be refused ;faty d
offence for which extradition is requested Is punishable by death vien (hg
laws of the requesting State and the laws of the requested St by
provide such punishment for the conduct constituting the off ate do pg
the requesting State considers sufficient that the death penaelnt;e' }111;]111.
shall §

imposed, not be executed.

Similar case, extrad
S ition ma
assuran y be refused » ;
ces sgtlsfastory to the requested unless t}?;: g’:qusstj_ng Party give
Party e death penalty Wi
hington, thereupon, aské

gitive is tried _

' by the r ting St&*

as been equesting %%
;;Ol' any other OHCI]CQ th;‘r; a duty'not to t_ry CXt!'adlted_ In other wordS-,v
as given an 0pp0rtumly tt}(:at for which he or plg:esh the fungvc o "»
fuum to the territoria) %‘f;?f n_ie%eu;lf
=-Secall i o the fugitivcs : ud 4
% Is incorporateq Eenemn?,gﬁ‘ms,,fp Lr;‘a e
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aw of a State. Indian Extradition Act of 1962 has oramated At
l,rmclplc under Section 31(c). An important casj olr: ";h:"s"';::1‘:“5‘1“::.3:“:,!
United States v. Rauscher.! Wherein the accused was éxtmd;tm; on e
charge of murder, but he was trled and convicted in U.S.A. m‘x i lmmw'
charge of causing cruel and unusual punishment on a membe'r of the crew,

He made an appeal before the Supreme Court of the United Statcs'vJ)rlit;h
uashed the conviction and ordered the release of the prisoner on the
round that unless otherwise provided for by the treaty, the prisoner could

only be charged with the offence for which he was extradited unless he was
4ven a reasonable time-to return to the country which surrendered him.
This principle has also been evoked in Tarasov's case.? It is to be noted that
<he accused can raise this principle when a treaty or the national law
H.}/ rovides for this principle. In their absence, his plea cannot be entertained.

" /i5) PRIMA FACIE EVIDENCE : .

v There should be a prima {acie evidence of the guilt of the accused.
_Beforc a person Is extradited, the ferritorial State must satisfy itself that
thére 18 a prima facie evidence against the accused for which extradition is
demanded. In C.G. Menon's case the Madras High Court held that ‘the need
for offering evidence to show that prima facie the offender is guilty of the
crime with which he has been charged by the country asking for his
extradition has been well recognized.”® The purpose for laying down the rule
of prima Jacie evidence is to check the fraudulent extradition. The territorial
State has to see that the demand is not motivated by any political reasons.
The requirement of prima facie evidence is laid down in the national
legislation of a State. Indian Extradition Act provides this requirement

Wndcr Section 7(4). In addition to this, States in their treaties incorporate a
P

rovision to this effect. 7« NO \\LCA tO\QCPA ‘\;
(€) TIME-BARRED CRIMES : |
‘ A fugitive criminal shall not be surrendered, if he has been tded and
has served sentence for the ollence committed in the territorial State. Thus.
cxl;@mmmm for which extradition has to be made
" has become time-barred. Rule to this effect is laid down in the national
extradition laws. Section 31(b) of the Indian Extradition Act provides that
extradition may be refused If prosecution is barred by a lapse of time under
" the law of the requesting State. An important point In this conndction is
| that which date should be considered relevant for determining the Issue,
", Le., the date of the request of extradition, or the date of receipt of such
~ request by the territorial State. or the date on which the Mf\gxstmlc submits
" his report to the government recommending the fugitive's cx}mdltlon. gz
~ lastly, when the government makes an order for extradition.” It is to
. noted that the date on which the government passes the order for th(t:i ,
. extradition of fugitive is an important one. If the fugitive can be prosccutlc
. ‘on this date, he may be extradited.® Extradition treaties should clearly lay
. down provisions regarding this point. If it is silent on this question, 2
. ﬁbkm of the Interaction of the two municipal law systems may arise.

‘\I7) EXTRADITION OF OWN 0 o foretgh ol
~In many cases a person after committing a crime in a for o &
&3 back to his ovmpccounuy. Whether a State would extradite suCh
.~ L usse) 119 us 407 e
See Order of the First Class Magistrate (New Delhi) of Ma_tt!_l 29. ‘9“

AlR (1953) Madras, p. 729 at p. 763 183
z;& Hingoranl. "Modern International Law’, Second Editioln, P gt

.
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pe han heen LTS
staten “.n.-;hle‘l"tm\r' ‘“”""\ O
. "]\\'“.'l"l“bill(' and France ";“‘
‘ n ||.\l||illal‘1 ton rm"l;',,u 'Ja't,:
(hat nattonal Judges o

f . whoi v vl
ts own nationals, to g Gtate wh

yersons, Le. | ' iee of
L a controversial point and prad l'\u ‘;uv
- . 2 b M \é .
Many countries such as 'l'(“.tﬂ‘\'lltfml”lhc'(l o
. e or not extrad . ;

dopted a principle for nc ‘ quments " ife
’zx“hog.e who support the view plive j\:m‘" cannot be lua.alu: ":I‘"”N«-,f b
§ . : ; .. Foreipt als for conducting '
arded hs natural judges. FOLES i ‘ T
I:%%t'&_lﬁﬁiﬁc—dfur.{‘ State to C\((i\\‘"" A step to protect theyy 4:,1

cy da S0 an uch pe ‘ .
> 3 . ~ ry. ;\“".\ll\. lh § l'th”“"“ (() " l "“"“‘ 4
In_the foreign_count ¢ to inflict punt the United Statey i ]

o T Hlowever, they.prefe < eat Dritain,
nz&lﬁua i . y the other hand, Gre v them, o treaty I‘"‘Nhlﬂﬂ |
thelr own States. On sractice iting 1 tes of the former categet
India have fvourcl mi(‘)n;z. Nationals of the otg‘ {mm' in order 1o i
extradition of such Pmnlcc back in thelr own lﬂ[‘ the crimes mnffh;'wz
therelars a“;mp[hut)hcv may be punlshcd there :-:'-mn should bé !l;\t“
extradition, though ) " desirable that a p€ - ‘ . )
in foreign countnes. tl:. \\I;\cr(c the crime has taken place. It remaing g o
. .“ '

r St act that witnesses g,
punlshmcrillllot;) t‘;m‘r)' the offenders in \‘-lcx\{ ofllh‘c“f::ucﬁ. Ryt 3;0:1};
?:;;Cnryp_ﬁ;lmmc in that country ;uonc{.:b.l.;ft:).:(l'f:,:;. persons 56 a4 1o inclyde

. xtradition of & an : en Ol
contain a clause [or (4e . 1. Extradition treaty ““‘C‘”d"q between Canadyl
their own nationals as wcil. 1. Para | that Each

Icle
a clause under Art 1 th
and ing Sta ey tol extradite to the other......any person who,

te agrees
Conuaf,u?ﬁ Sct:m-i:ﬁ:d of an extradition offence..... cu;mnl({t}mi :y(mtun. the
accuse of the one State, Is found In the territory of the (: ‘xgrli:, :\cc.
:l?g\i/tcogrovislon follows that the extradition of Canadian or Indian C}

he States.
is not precluded by both the. N )
Fftradlﬂcm or non-extradition of its own nationals depends upon

' i als may therefore be extradited
of the extradition treaties. Natlona |
x&r:;h;gsno bar in the national extradition law or In lhg treaty. But If t
restriction is imposed therein regarding the extradition of its own nationas
it becomes a duty of the territorial State to punish them so that crimes &

not go unpunished.

(8) MILITARY OFFENDERS : f
A person having a charge of committing military offences such
desertion' are not extradited. They are granted asylum by the t f
State on legal and extra-legal grounds, and also as a security u
After the First World War, Holland refused to extradite the German Hea@
the State W. Kaiser. Similarly, Brazil refused to surrender to Denmsis
person charged with the crime of assisting the enemy In time ©F 8
maintaining that this was a political offerce. Extradition treaty DESSS
India and Canada of 1987 also provides under Article 52(a) that ¢
shall be refused if the offence In respect of which it Is requestéss
considered by the requested State to be a purely military offence.
practice of non-extradition for military offenders has not gained UMEE
acceptance. For instance. a person committing war crimes is extrad
the requesting State. General Assembly of the United Nations 7
adopted the Declaration on Territorial Asylum w.hereh:x it was laid do%T %
States shall not grant asylum to any ' om thef® g
serious ch - person with respect to who
arges for considering that he h mes. FY
Genocide Convention under Arts 8 commtiiec W8 ot
Article V11 lays down that Genocide shall

e T R B S e e e N
S5 O 8 M e A e a o o o

considered as political crime for the B
, purpose of extradition. The ° ;
goes on to say that contracting States pledge themselves In such cﬂ"
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_at extradition In ace
%;nnbov‘c’ pr(;Vlﬂlon I::n(i:l)::tl"';"’ WIth ()¢, e
nocide, they shall be gy the ygnt? Towa
Sfcggmtc of refuse, be """u(lu.f(l"{u:(;”::"V p.‘ﬁj,"l"““‘: treatien i fores,
ml % Co T f
0) ExTRAng"I'ION- FOR oy e m“lIll{:;.'::F'Wll‘u":)“;:‘y
CHARA ER : AN (9) ‘
FFENCE  or  piscaL

O‘Tcncc Or ﬂ"PUrcly "EICn .
; to revenues; taxes, ey ' ‘
f";?:egthc publlé‘lnreresﬁ;;‘%“-" and Cllut()mz :‘"""":‘lly mean the olfences
IV es are belng committed PPOSEA 15 pryvare o eh offencen general
oﬂcgf}cncc flees to nnothcrc‘s very often nnflrl\;n.'c Interest,’ Prescntly, rnm%
g ofenee L late. Can g por ¢ Offender aftee committin
ﬂsaﬂl c ited ? Person committ) I i
. radition for & fiscal o ng an ollence ol
states: espite the lact lh_ﬁt"fﬁgg:cfsh:&}l}m been generally practiced by the
Ung. A i
ch prOhlblts it. Indifferent attityde of trl?i |§t‘"lcrnmlonal customary law
ates towards the extradition

hi
";’1 relation to such offences led the offe
ender to flee to other States in order

escape fiscal lability. Dr. Dhar
order to avold the recovery of lncori:?-t:,c(ﬁ—l, In 1978 escaped from India in
res. No extradition proceedings could ;)f}’cars amounting to rupecs four
5 criminal charge against him. In dc initlated against him as there
i offences it is desirable tha order to suppress similar and other
¢ International Law do at the economic offenders are extradited.
¢ fiscal character. C not prohibit for the extradition for the
offences © s 1 th . Consclousness of Statcs for the suppression of
- such offences has the States to provide a clause for the extradition of
: offenders in their extradition treaties. Extradition treaty between India
da expressly lays down under Para 3 that "Extradition shall be
an extradition offence notwithstanding that it may be an offence

relating to taxation or fevenue or is one of a purely fiscal character.

Sometimes difficulty may be experienced by the States In relation to
the extradition for the economic offender regarding the satisfaction of the
;equlremcnt of the principle of double criminality. However, this has been

wvercome by those States which extradite for offences which are subject to
3. deflnite penalty., both in the requesting and territorial State. It is
qubmitted that in future States in their own interest would include the
| provisions for the extradition for an offence of fiscal character in their

. extradition treaties. , e
REIGN NATIONALS FOR CRIMES

(100 EXTRADITION OF FO
’ MMI OUNTRIES
" COMMITTED IN FOREIGN C il e

the offences ;_comml
Forclwel‘_ujaditcd for e O that ed e the

' countries. They may be trie o —take place even in @

i T P r extradition cannot take piaf ‘
SLame as been comnut(éa./Theior iate consequence. It is so becausC

Jtafe where the as grave . if foreign nationals

of the jurisdictional problems: However, it 13 D adited to the State

'i?;ogleds;f acts committed fore
: r public 0 :
b, cxetraty.distiﬁgmiz osul?:h cases should be :;i;f—‘ when
'ru:‘?;?“gmy examined by the State (where the ¢

din th ' d conséeq ences
e, "8'3 t: ::Tl:na:ttcdanmat extradition of folr;i :
55 couire c ake place 901 V1T oo Canada 300 1T v
'ﬂcl?:hm" regarding it. Extradition tr Y ity T extradition
Foe ¢d the provision for the PO
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226 INTERNATIONAL LAW _ \ /

extra-territorial offences by stating under Article 2 thnlgﬂ%:;:;‘tct‘égog shyy |
also be granted in vespect of an extradition nﬂcx:lcct:)....t.hc mqucstinglétsidt |
the territory but within the jurisdiction as nsscs:(ijgY st “ale_ _
if the requested State would, in correspo lave

) , urse, an innovative provig * -
jurisdiction over such offence. This 13 lonr S?C Treaty in recognition of I&: 1

which the two countrics have inserte }onal connections an d impact ™ |
fact that terrorist activitics have trans-natio ‘ed S the basis of bllat. |

Law on Extradition. at prCSiC"l'a:Z ;ﬁ:tjs ed in many countries, lilm‘
treaties and national laws. Since they iples of Internationa] Laty ]

ome general princ \ '
i;lr:vbsc:e%:r gzdwaasy t(:l:j,virlscc v on all the States. It is quite POssjh,
owce ; ' VY ¢

. Jaw of a State, remains silent on

caty or e e :

Shat aptl?g::adié:g?s.tror l)hcy might contain Pfol"lftm:‘fv :l:'{‘; s l’egarth’e]; in.
‘t\l?g fgrmer ca§e difficulties aré bound to arise, aaleLaw Nevertheless g 4
violative to the general pﬂnﬁiples of Inter nauonthaf o Internatiog L:\z :
on the parties. ‘.
%r;z:‘l)lnﬁgsgi:diglg(c up thg topi)(ii'if(i)fde,i(su?lcli:g;nt ofo;e it:f fi;r;:itd;r;go?n a&e
oy e eime o ii in eachieving international CO‘GD?"aﬁOxI) in
" social fields which is one of the purposes of the United Nations as provideq ;

under Para 3 of the Article I of the Charter.

EXTRADITION LAW IN INDIA : . 1
‘In India for the first time an Extradition Act was enacted in 190,

ition in India was regulated on the basis of the British
g;ggitilténeigfgf 1870. The Act of 1870 was a law for whole of the British
Empire. The surrender of fugitive criminals amongst the countries of British
Empire was regulated by another Act, le., the Fugitive Offenders Act of
1881. Thus, extradition to and from countries of British Empire was treated
on different footings to that of extradition from other countries. The Indian
Extradition Act of 1903' was enacted to provide for more convenient
administration in British India and to supplement the Extradition Act of
1870 (as modified from time {o time) and to the Fugitive Offenders Act of
i881. Thus the Act of 1903 was supplementary to the above two Acts. The
Act of 1903 continued to be in force after India became independent. Al
those extradition treaties which were concluded by the (British) India befor¢
1947 were also continued by India. It considered itself to be bound by al
the extradition treaties of (British) India. In 1956, India prepared a list of
45 pre-independence extradition treaties which were stated to be in force-?

In 1962, Indian Extradition Act was enacted.? The Act stipulated undef’
Section Z{d} that all exuadition treaties made before August 15, 1947.15
binding on Indi. A question arises whether other contracting States have:
lalso considered themselves to remain bound by such treaties. On inquiffi:
bt was Fe:;ealeddlhat only few countries considered themselves to be boun®:
,m))'tpf';-m e,r:ﬂr\-en}'; ev'-f'_'ftf::-. ucaues.’ Atutude of many other countri‘ff’,ls--‘j
. ..C ez‘lr’_-f iee thew did not give replies to the quarry. Germany a"d',
h{é‘;‘bfﬁ Tgy: ;sgcd the view that extradition treaties are not operativé Mm{?
i ¢ noted that India considered that the pre-independenccv,;

n_treaties with these States are still operative. The same i o
L. Act IV of 1903, A
2. See Lok Sabha Deba :::f

tes. 12th Session, 1956 >, 42.
in H.O. Agarwal, * + 1956. Appendix 4. Annex No. 4%
(1977) p. 53 at p,s‘ggf“sm" to Extradition Treatles, Supreme Court Jo

3. Act XXIV of 1962
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EXTRADITION i 227

France. When it was suspected that Dharam Teja had flcd A0

as® th prime Minister of India declared in (1 Parllament on Aupgust
c t : : e lOTE s
Frﬂr’cc's that India has no extradition treaty with France, and there "

,L}g‘?m'dmon cannot be requested to that country. But the st O

with whom India has extradition treatics, includes France as on';‘.

coy éru-caty State. It ?’PPCNS that ladla itsclf is not quite sure as to which

of endence treaties are operative.

re 'mdc:ccordance with the provision of Section 3(1) of the Act of 1962, the

lnmcnt of India is required to make notification to all those States w\th(

it had extradition treaties before independcence. In the absence O

whi® notification, continuance of the pre-independence treaties would not

5“Chf any practical utility. It is desirable that it should be done by the

g;vgmmcnt to remove'doul()jts émd uncertainty without waiting for such a

which may arise in individual cases.

nccc.i in the past. India has secured the extradition of criminals from foreign

~ ountries. Instances of such cases are those of Dr. Dharam Teja from

.~ United Kingdom in 1971' ; Jirhand from the United States of America in
1975 ; Sucha Singh from Nepal ; Manohar Narang and his brother Om

prakash in 1976, and Mubarak Ali from the United Kingdom. The case of

Tarasov is one where request was made by U.S.S.R. to India for his

. qurender. He was alleged to have committecd a theft on a board of the

' goviet ship. On complaint made by the Soviet Vice-council in Calcutta. he

' vas discharged by the Order of First Class Magistrate in the absence of any

prima facie case which would be made against him.
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