Dcﬂnition -
~ The term tre_aty Means Writter
gtates or internlatxona] organiy,

{ een themselves Opcrilting - 20 erea
bgg:e definition containg four Importany cl(:mentsr llr;ilrf.;lrl];xtn()
a in writing. Although clyggic. (

E::aﬂes should a]wz;ys be j

petween the States.? The
1969 lays down that treatj
- agreements are neither pr
25; become essential that

b ¥ agreement by
.1!1()ns create or intend
Within the s

, an oral agreement
tntion on the Law of the Treatics of
concludeqd ritfen form only. Orgl
manent, and - crefere at present, it
Id be concludeq jj writing. Secondly,
tates, or 3 State " and internationa
: »dhe purpose of 5 treaty + .
» 1p between the parties. The relationship’ may be legal
relations or pdlitigal or moral relati i treaties or provisinng
of treaties may impose no biridi e
legal relations between the instance, certain treaties  of
friendship between States do not create any legal relatans}up betwcien thcr
contracing parties. Fourthly, q treaty should operate within the splicre ol
International Law. It is submitted that international law is not the ox.ul}i legt;ﬂ
system within which the States can cu‘lmcxl';'xct. S(:/r:::e ?g?ct:ggtfon:{‘{a we

v S : TR, ] i in ri ;
. governed by general Priicip es jof Ly li?xc:zl:lifﬁgulptjes but they do not come

may be helpful in resolv ) o
\?l:]t‘;l}i]nc?;:etrzg;e on the tefr?i treaty’ in which it is used in Internat-onal Law.

2 2% 2 ( a‘
Different Names of Treaties : 1P < Kimd, fo M//JJ

The term treaty denotes a genus*and it /i\ntilucl;smrr;z;ngedciglizgn; t::lcr:;s A

| ib it By the parties. A trea . Y.

| gt?:c:tr?ﬁz bsg.ri::trzgﬁttfdat(:faﬁcgy of other names may btcj: attgll’)rg;ege rtI:)c rt:]sL -

. term such as convention, agreement, pro'toco!. decligz:mznﬁiquc. compaéil., .

accord, additional articles, aide_ . memori, c?gc. cbove o pac

Contract instrument and optibnal clause. “;)e tain e
el‘enc.e in procedure or degree ';'of formality, bu

- ' \(j}-\\vd\},m\\x\\\o% ‘LNS\“\)\'\Q i :
E 1 :

€s should {,_
ecise nor per
treaties shou
be either g

g obligations, or be i
parties.”. For

ties ' - ed.

McNair,'Law of Treaties', P-e :t- Court of International Jusu%c:) vxcn Clﬂi:::& ;‘ﬁdgra!_,

2. In Ihlen case, the Permbzzjnvrm‘de by the States. In the ?nland as A

that oral treaties can Denmark with Norway on Gre;uld not st the

2 Ao e e by laid down that the former Wd that its sovereignty}

22, 1919 wherein it was Spitsbergen to Norway provide a1 ag;fgt;mgﬂﬁjjj

granung 2 amh‘pelago o(g cgrllland In 1924, Norway tz%?]ogsethal a dcc!aral,ﬁ ';s

Was extended to all of thcr: Court which rejected it, sovcmmcm # bmdg_ng |
:}akjng a complaint :.o b e aahe of“hlso rg vermment )

a s="tahtmmsm ?f For? Svhether It was mide piped? p. 5. - '

; % Info Eleventh Edition (1 ol

4. larke's International Law, Eleve Law, o

ala, 'Essays on
CNafr, Op. cit., p. 22 : See S.K. Agarw :
Edited) p, x1x

~'('25_7)
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S A y\o\obe“)) ;

them are described as treatics.’ _ o
h the South  West Africa GarS (-Pm“ns]mia'ry lOchc iOns) (l
qesmiongl Cour of Justice s 2 O L G L
- NI as 1o » character of an intev ? ;
;x\ql]\\cl0;):::(‘tti((%cth;fdé?zr\tgs and of i‘.lcmaﬁoni}!.. organ:satli(\\lnsi and Sg'ulgl
| gljuﬁspmdcncc of international courts, there c.\'ls,tsha t;_l:rcaChaZ;r Et{' of ug ge,g_‘
‘:& there are many different types of acts 10 whic -]cb ’ ?Ctu’ of trcm):
W MWipulation has been attached.* Apart o the more ‘Ot \mu;ty.pcs of Such
{‘\@;;cts, even an' unsigned and uninitialled document suc 'ds a ‘

L 5 3 pr%s 3
o~ & communique may constitute an international agreement.”, o

Q
5\9%\{\ Treaty through Exchange of Notes : i e
v \;b ﬁ\ treaty may be concluded through the exchange of notes® or letters
Uni

N w ingdom and Germany concluded an agreement for the Limilatimi
Y of Naval Armaments on June 18, 1935 through the exchange of noteg, e

kY N ¢ ~—— N . . 3 3 1 s
A W ¥ a case coicerning Maritime Delimitation and 'l?czmts‘onal QUCSUOI}S betweep
/ Y~ NI Qatar and Baharain (Jurisdjction and admissibility)® the International Court -

(=4

N :
A\ 3 ‘:D of Justice in its judgment on July 1, 1994 found. that the exchange o |
\®  letters between the King of Saudi Arabia and the Amir of Qatar, ang
£ o}'.,} between the King of Saudi Arabia and the Amir of Baharain and the |
N \Y Y documents headed ‘Minutes' signed by the Ministers for Foreign Affairs of

\\\\ff Baharain, Qatar and Saudi Arabia are international zi?ree' ent cr(;c}tj_ng 1
%@.bﬂ rights and obligations for the parties. S\S\ {’ﬂb”l é#fw‘_ iy -

NG
e v The Vienna Convention on Law of Treaties ,{’“‘ o :
\}‘," \tc' ,5‘/ Treaties acquire a prominent place in internationgl relatiorfs since long:

v ) before International Law in the modern sensc of the term was in existence.
| L‘Si’ \‘\SC' The customary rules of International Law relating to "treaties gradually.

acquire considerable certainty and precision. Nevertheless, the very great:
i \,\A importance of treaties in international relationS and the uncertainty or
, - unsatisfactionness of some aspects of customary International Law led the:
‘ International Law Commission in as, early as in 1949 to include the topic §

of treaties in: the list of the topics 'sélected.for the ccZification. A

The codification of the topic of law of treaties was one of those which

- were selected by the International Law Commission as ezrly as in 1949

When work was completed in 1966, the General Assembly cailed for in 1968

the United Nations Conference on the Law of Treaties to crnsider draft

articles preparcd by the International Law Commission. The Viennd

| ~ Convention on the. Law of Treaties (hereinafter referred f0 Viennd
?.‘ Suv‘d‘(f‘“ Convention) was adopted 'by the Conference on-May 23. 1969 Th
|- (;4'\'"” Convertion consists of a Preamble and 85 Articles, and is divided Into elgh_-;
A Qparts. The Convention came into force on Janumary 27, 1980 when It was -
s WM ratified or acceded to by thirty-five States. As of December 1989, there WE
':_clz,w\ 59 States parties to the Ty i “To Ojkfé’ {o ’767}(«’1’" oA G o

i ., », Application of the Co;wenti : 2werne - e oh P
",To'm“’/“' : on Mg Yib{){lhal“j&gé(g(&earfcs

-—
it

| It is important to note th vertard 1t
i A at the Converition es to g
'1 (.&'U\@ lewhlch are_concluded by States, ‘after the entry into force of the prese’;
| V\% 1. Denya P. Myers has mentioned variety of names for the word tréaty. ‘Nam<
I e egmewt) 00 and Scope of Treatles’, AJIL Vol. §] {1957) p. 574 at p. 576. :
J oy C“,"U 2. ICJ Reports (1961) at p. 3. ' 3
e [() .1 3. Oppenheim, ‘International Law’, Vol. 1. Ninth Edition (1992) pp. 1208-12_m'a
¥ j'(' 4. Mc'Nair says : Exchange of Notes. now extremely common ; sometimes "7 -
| t)) })OM ‘j‘ [/.'b' embody a more important agreements than the (€M Suggssts. (op. cit.s
7 v 24’. ) ' y 4 » . 4
o U(,é”?’) 5 The Judgment was delivered on July 1. 1994.
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co re still od potAtesT gy

tha atgg Stat ~eeined by the - ](5 MPlics that e

y de Y ales are love old' o ‘

con ;::VS made by the Vicl;]narggd Y the ‘old’ law ae

[hcl . 1o agreen]cnts “OnCludednvgn“O“ O' 1969 :;:?‘ tVC” as .nC\'." hl\V i@

apP naU'OnaJ Law. or wetween such o vee St'dlc:s m‘;dCoor:;mntion docs not
a conventica under Article 2 €r subjects oflntcrn."ﬁ; 5;“(%'(‘('(5 of

atonal Law. The

: (N(a) ¢

. . !-) s (l )

tional _a cement concluded bctwegsﬂ%(prowdcs that “ticaty 155

olates Nyt ‘ S an

bodied i I whlten Torm and
and whatever i« a single instrument o
izati or betwe i etween St o paticular designation’,
zations. clween internatjg ates  ang international

- A nal o s s
pe of the Convention. |t '5anizations do not come within

= KT S per S
jes concluded by States more pfcciszg's ’(lj"(}))ne to make the rules of
“isely. The g

alies made before
present treatics

50\.‘¢rn
in tWO

ys, agreements  concluded

- and may have spccial

- ithin the _
PrOViSiQnS might have became comple in the scope of the Convention, its

X and complicated.
The Conference on the Law of Treaties recommended 1o the General

Assembly that a separate Convention should pe adopted in respect of
- (reaties -CODCIUdFd betweer} States and international ordanizmigns or
. petween internaUO.nal organisations. Accordingly, the Confergncc adepted a
. separate Convention on the Law of Treaties to which International
. Organizations are Parties on March 20, 1986. The Convention consists of
| eighty siX Articles, and shall come into force when it shall be ratified or

acceded to by 35 States. _ ‘

1ds of Treaties : | ‘g _
' Treaties may be classified into three categories on the basis of the
| parties becoming members to-treaties. They are as follows :—

(1) Bilateral Treaties.—Bilateral treaties are described as those
| treaties in which participation and rights and obligations arising from the
teaty is limited only to two parties. They are. sometimes also called
. bipartite’ treaties, although the word is not apt. Mlany bilateral treaties bear
| the closest analogy to the private Jaw contract.! and therefore they are

ometimes referred to as treaty-contract.

(2) Plurilateral Treaties.—Those treaties where tlhe .lparticli;:aliot?c Sis |
en i States are described as plurilateral treaties.
B ninioaam womber of pa o treaties should be more than two.

The minimuy f parties in such har
Although thcr:n l:::rgf;nompember may differ from one to another, it should

.‘ ‘of the international community
::nOt 5 e Al o ost & ¥ memb":ll':eopurposc of ‘the conclusion ol

'S in the case of multilateral treaties. - Ye
' pur . For example, it may
;.f:&”'aleral treaties varies from treaty 9 ety b rto promo:e A
] Ao

d bencfits of which aré
o T Olher rj igations. the burdens and / ents as
Ben ¢d-in f;vgﬁgtzfa:rﬁyozhgroup of Statefs-u;l;ha;ﬁ%ﬁ;’rﬁt;ﬁ;‘ﬁgﬁ;duded
fr - (o) 3 . :
f der gl;?sunder Article 52 of the c}ggte;nd Steel Community. Orgaﬂ{l’;?:aot;
U pe o Category. The European oo “(OPEC). No h }AtlanllC :

e "
n the International Community . P- Law of

1.
2 lm"“'pachl. ‘Functions of Law | waldock on the

g-t?

i Humphrey oAl Law
Tte the Report of Special Rcap&?rl?uryfar Book of the Internation? (
Jtales (Doe. A/C No. 4/144 ; L
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7 he Aow, {f\:\ !
Organization (NATO), League of Arab States age some of the exam
plurilateral treaties, Ples,

(3) Multllateral Treatles.—Multilateral /treaties arc those Which ’
open  to . participation for all the States /without restriction .

considerible  number of partles.  They Aay down general pg. 99

International Law, or to deal in a general/manner with matterg qf b

concern to other States as well as to the parties to the treaties, MUl &

treaties are said to perform the functiogs of international lcglslauoﬂ A_

to be noted that they might have sg_rgpjflgfic of international |Cg|Slau°'," b

it would be improper to describe them so bccausc‘ the €XPregets

international legislation is more a metaphor than a reality. Oppenhcjm,_ ;

very rightly observed that ‘there is as yet no international legislatyre
1 the international sphere.? However, in the absence of an interpag

lepislation, multilateral treaties are among the most promising Methods g
the development of International LawD R eAumn
Multilateral treaties are somatimes, described as law-making treagiae:

't mav be noted that such a description would be inappropriate if it jg
0 suggest the laying down of a general rule for future conduct, or f;
creating some international institution.! In fact, a treaty is an agreeq
between the contracting parties. Non-signatories are not bound by it ypje
it creates a customary rule of International Law. Therefore, in a imy
sense. all treaties are law making inasmuch as they lay down rules
conduct which the parties are bound to observe ® However, multilaters
treatics cculd have been more aptly described as law-making treaties ha
the term been used to denote those treaties which create a regime of lay
cither on a multilateral scale, or for ali States such as General Treaty
Renunaiation of War of August 27, 1928. But each and every multilates
treaty cannot be regarded as a law making treaty because they lack tl
+ particular character.
g The Vienna Convention has classified all the treaties into: bilate
reatics and multilateral treaties. Plurilateral treaties do not find placel
ie above Convention. They have been included in the category
multilateral treaty. A question arises : Can a multilateral treaty. to wh
cnly a few States are the parties, create a general norm of Internatic
aw ? Tunkin is of the opinion that a multilateral treaty concluded betwe
s_a;.-; f‘:'.ie States, though it concerned general norms of interriational au
?ﬁ;;:’::’:th matters of general interest. !go States as a whole, could not
=onside; ed a general multilateral treaty.® It s to be noted that a multilate
wreaty accepted and enforced by limited members of States cannot € at
{tf*rer:'rJ’ ncrm of International Law. The codification process of Internalie

AL gk of 4 widespread agreement upon norms and if this requiref

;n’?é fuluilezd. it is difficult to call.that a particular multilateral treat g
gt ted a #eneral norm of International Law, Jennings has clearly PO
.J.:’” n . It would be contrary to all principles to hold that a &
;:;.ﬂ.;;ol;shc;d rby an essential contractual instrument could be QPP°53
‘-f{:-l aﬁfb?ol representative and specially interested States which
:(;C’\le‘ci n.t ;,(,), Accept the treaty. The very existence of mﬂﬂcam;:,%'
scteprence claases in multilateral treaties negatives the notion that $¥25

—

260 INTERNATIONAL LAW

L o4 Yoy €Hye,

'v ‘e
v L'Ol/ﬁr‘/v 4,

e

A Ay,

b
(o4

A.

e 0 polpoly o

Oppenheim, op, cit., p. 12 i
]h!d‘ p 04. f-n. 3. )
Brierly. op. cit.. p. 58, Starke, op. cit., p. 42. ! L
Brierly, op. cit.,, p. 58 -

Oppenhc!m,' op. cit.,, p. 1204, Schwarzenberger, op. cit., p. 31.
Year Book of the International Law Commission (1963) p. 69.
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'HEATIES

: uld of itself and w 26i
tf"‘lt.{ﬂf:crncd States whlclllui?(:”nt(::c Vldeneeg g Custom |
- M P ratj aL0n bee v Vooes
f {0: es It clear that the numpey nl""k‘::y OF aceept,! 1 :“(t(nn,“ legislative
o (itative point is.one of the us-..c:”r‘ll;::i Parties o x 'tr)(“v: *hitemeny
qua SSCSS g SECHAL lemenps iy AL Le., the
?rent)’ should po s, for Creating g(;,u.r,llL:;’)’r’th.} which 4 :};mllil.lmt:.lﬁ
ik 10 Tl

o Can be Partles to a Tre Internationa

aty ; 0 Amard Cour

L Vo far as it Is sovereign ? Making

i ly b P )y .

0 ercise of .

orms of the exerci! (t)ir t'he soverelgnty. Siates whicl

' can also bccomctpar ¢S only to such treaties 1 are not fully sofereign

| conclude. S'O;D’IP}féc\r}fgnr:g é‘onclude'trcmi(.s by them depen]

A ccial case. ; onvention under Article 6 a q%u 8 Yfpon Lthe

 gtate poSSESSCS gapi:jt ty to conclude treaties’, Howeyer [}}'] own that every

| either . been defined by the Convention, g i el i has

' which go to determine statehood.
ihe States including those which are not-fully

| onclude treaties. Thus, a colony, trust te

the treaty making power

a lre; S
caty is one of the characteristic

as they are compgtent to

a capacity to

Nationals of the Uftllled States of America in Morocco * the International
court of Justice stated that Morocco had “made an arrangement of a
‘conUa'Cmal character whereby France undertook to exercise certain
sovereign powers in the name and on behalf of Morocco, and, in principle,
all .of the l.r'lternatjonal relations of Morocco”, but that- Morocco had
nevertheless “remained a sovereign State” and had “retained its personality
as a State under International Law” )Tunisia.was another example of the
same kind. In the above cases, the protected States retained a measure of
treaty-making capacity, -even although its exercise may be subject to the
consent of the protecting Power. Thus, all States have been put on equal -
footing for the conclusion of treaties despite obvious inequalities. However,
if there is a limitation in the capacity of a State to enter into any category
or all categories of treaties by reason of its qualified sthtus or by existing
treaty obligations, that State may not enter into trcaties. Thus, the Free City
of Danzing, ihbugh ‘held to be a State by the Permanent Court of
International Justice, was subjected to certain limitations affecting both the
ttent and manner exercise of its treaty m:;kidng powcr) Lil;cu;ise.. a
Nutralized S bly incapable of concluding a treaty o o{ engiv
& faTcgﬁ"\i?%S gf}:g%b%b MMP[,, oA ¢ (gUWtA og\ ohec ) nek /lj "
. \Apart ' fro ' es. international organizations .allso POSSESS
ity to ma‘l?e ;hiregtt;.t Thus the United Nations® and 't§ §pec:ahzeg
\oncies can make treaties in order to exercise their functions The Unite
::Uons has concluded many agreements with State’s :;"lgcg %rie':;;ﬂgﬁg
S i , aties concluded by in
anilt:;:lnon_m.cmber State§. However(.:otrz'l:f the Vienna Convention. Such
leag  O1'S O not come withir: the SCOP te Convention which has
bee, > 3¢ governed in accordance with a separaic Lor

Adopted in 1986.y

Treatjes b ed) Jiss et Societias : Essays |
TftaUCS as Legislations' in philip C. Jessu;l)s(_l.

2,

. 3. F_)' Cll._ i 1217 ; - £

B ol T awd P&oied/ow %\o/
S

: : ionals in

- 8 23‘25. eaunfﬁt of Polish Natfon : | |

g Power, of the United Natlgns.

ByiL Vol. 26

piny : ¥
“%mc_ui’i__'lfhﬁ Treaty-Makin
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3 '*(oppcnheim lays down that a gy, POSsessey (] Aoilecleol (’/Zé"av?wmow'

wovlalied

rritory, a protectorate pr a vassal
state may also be a party to a treaty. In the case concerning the Rights of

odutes to Wolfgang Friedmann (1979) P- & I’ Aot +Mﬁ v\kojﬁ‘ ;AW‘"

¢
Iy : L Twhel ok .
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FOR&VU\TION OF A TREATY : v specific form for ’
nternational  law  does not [)I'(_‘S(.‘r“)(, .n;g);cc‘ o0 i languagc (‘)cr

: . - . . ¢ Lo .
conchysion of a treaty. The parties are fre | upon which (if any) of they, A

wnressed, anc
langudges in which the treaty s ('\p“-;):-lwlill""' in case of dispute, In e
s to e régarded as authentic or as ¢ R it he Internat;
'i;“"(‘hl (\f”i'l':'l((fh Vihear casc (Preliminary Oll){;ct‘l')ocns')ls:: c lntcrn;:l;?,::?l
, ' ‘ ~ where......as is genera ¢
Court bf Justice said that ‘wherc..... 1 B rention of the paa)
Law, which places the principal cmphas’s 27 at:::cﬁi'rclc to choose whgt ftcles'
the l:\zv prcscrihcd no pnrtlcul

ar form, parties 1 R

é . from it.' As such,

~ee nrovided their intention clearly rcs.ultiy fro ver, fc\l there
they please providec d in this regard. However, fc owing

. tandar
srecise procedure or S : ing a treaty (—
"h\\l‘\(t u:m:t: ): whic}h are generally adopted in concluding Y
are steps ting States :

{ -
J’/J f Person
< rediting o :

)7 (1) ﬁ?cc first ?Té%n the conclusion of a treaty 1{}51 tl;l: ?gsiﬁrt:g:g;;sgou;
representatives or plenipotentiary by the'States. € npclusion of a 'treu d
bcpec{uipped-\vith the necessary authority for the Covided i fOra ;
Normally, the representatives ott') thf1 %at%so?iiepégate or by the :“»".ini:t]:,l.
instrument which is given either by the Hea he S Drere o

i is called ‘full powers. vienng

of Foreign Affairs. The instrument gl powers' mieang
ention under Article 2(1)(c) lays down tha . a
gc?;:ri:ent emanating from the competent authority of a State designating 5
for negotiating, adopting o

erson or persons to represent the State :
guthcntjcating the text of a treaty, for expressing the consent. of the State
to be bound by a treaty, or for accomplishing any other act with respect tq

a treaty. The representatives are required to _exchange their full powers,
However, the full powers are not necessary if it appears from‘t.he practice
of the States concerned or from other circumstances that their intention

was to consider that person concerned as representing the State for such
purposes and to dispense with full powers.> Full powers are also not
necessary if a treaty is concluded on behalf of a State by the Heads of the
States, Heads of Governments, Ministers of Foreign Affairs, heads of

diplomatic - missions,
conferences or organizations.® They are considered to represent the State

r ex-officio. ;
)9? (2) Negotiation :

The accredited persons of contracting States proceed for hegohaﬁbﬁ. ,

While negotiating a treaty, the representatives may consult their
» governments. ' - S B, 5 T

? (3) Adoption : . ¥ |
When States have negotiated a treaty they settle its form and content

L

by drawing up a text setting out its provisions. In exPr‘wsing' thelr

fr%:r:t;mfgé w(iith this text, States are said to ‘adopt’ the text. In a bilateral
large 'numbiroptfjon of the text of a treaty is an informal step but where a
matter ass 0.2 States participate in the drawing up of the text the

umes more significance. The normal rule. in such circumstances

Is that the consent of all those States is needed for the adoption of thetext

T
he application of a unanimity rule for texts prepared at internation

{S(:’J Reports (1961) at p. 13j. :
e Article 7(1)(b) of the Vienna Convention on the Law of Treaties.

_

and representatives accredited to international .

NDnnenhelm an  ~te - [ WYY

“S’"N"‘
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the. normal practice.’

is not
that the

unrcalist and
r Article 9(2) lays down

: preﬂccs S, hﬂowcvcr.‘ ,
con' jingly: (he Vienna Convention undc

Accof‘ - the text of a treaty at an international conference takes place

thirds of the States present and voting. unless by the

apply a different rule.? In other trealics.

ticipating

by

sam®
the *
gtates:

dited 1€ :
accré authentic an

representative‘ :
ents which have a compe

of

ptg’rvl te of- two-
a'Ority t

d[:;Pgion [ the text takes place b

shall decide to
nt of all the par

o) y the consc

a lreaty is required to be signed by the
parties. The text of & (reaty 15
the signaturc. gignaturc al
oth have been recognizes
he initialling of a texi
tlished that the
ture or initialling

lacc and in the

ol |
0:%;0
the text of
of the contracting
d definitive by
nitidlling b
However. t
hen it is esta
hat the signa
time and p

atureé .
e adoption.
resenta tives

- as
um or jnitalling.

the Vienna
a signature of
States SO agreed.
each representa

e of each other. :
o effect: of signature of a treaty may De dif

whether or not the treaty is subject icall

is not made for ratilication.

I the

|t depends on
al. Where a -provision 1
n signaturcs or
ratilication,

the signature has no meaning except that the

willing to accept it and refer it
ther to approvc'it or reject {
cceptance Of approval..
frustratc the

Signature and i
Convention.

the treaty W
3 |t is important t
tive at the samc
from treaty to

ferent '
to ratification.

tency ci
ubject to ratification, 3

to Governm :
' here a treaty is s

.red not to do any act which may

‘n Polish Upper

Silesia® .it was poin
the interval be
Vienna Conven
which says tha
doing acts whic
implies that wit
confenned upon t
precise nature O
(5) Ratification : & 0S50
“When a treaty signed by the represe
gy the State, the act f confirmaton i
inc:n'.rem'jon under Article own that ratification
5 :fnanonal act whereby a
mnfsiem to be bound by @ -
irms its signature and b that act finally gives its con

{ certain German Interests 1
a signatory States’ -misuse of its rights in

y amount to 2 breach of the treaty. Thc
inle under Article 18

fore ratification ma
tion has incorporated the same princp

are under an obligation to refrain from

aty. The above

t signatory States unt
h would defeat the object and purposc of a tre

ure of a treaty. @ certain limited status is

eaty. lowever. the

) respect to the tg

h the signat
o dcfine.

he signatory
f this status m

State witl
y naqt be €asy t
conlirmed
vienna
is an

ntative of the State is
s called ratification.

the international plane its
it is an act by which a State
sent to be bound

Mfined only to the

2(1)(b) . lays

a treaty
f ratification is cor

by a
% a treaty. It implies that the process O
1. !
) Oscppcnhcim. op. cit.. p- 1223
3, See Article 10 of the Vienna Convention.
4. Pci’Anlclc 12(2)(a) of the Vienna Convention.
" Che Series (1926) A. No. 7. Also sec McNair 0p- cit., pp. 199-205 ¢ 1N
5, ng. General Principles of Law. :
199-205. In its Advisory opinion on Reservations o the
{ the Crime of Genocide. \he

Sehalr, op. cit., PP

Cm“":}:gn on. the Prevention and Punishment o
the sign ognized that ‘signature establishes a ‘provisional status i favowd
L Sgnatory States which entites it to formulate’ objections of a pm\mun,x‘
tates which o her signatories. (ICJ Reports 1951)

Scanned with CamScanner



264 INTEFANATIONAL LAW

signatory States. Ratiflcation of a treaty by the States Is done only in thoy,
cases where It is 80 required by the provisions of 8 treay, In those.enge
where ratiication 1s not required to be done by a State, a trc‘?tg ftomcs inte
force from the time of signature of the r""""‘mm?uvnc (:J i e
stgnificant to note that those treatles which require vatlication, rights ang

cable to the ratifying State only a4

" oVl ) ¥ come appll
obligations: of the treaty become api { from the date of signature, The

from the date of ratffication and no P
ratification does isl‘meru'pcmtc rc(r()g;pcctlvd]y. Multilateral treaties come inyq

force on the d‘ép‘délt of a prcsu:rl!w(l number Qf ,;atlﬂsc&ttlgn 3:;11:::?035‘0"_
Ratification of a treaty therefore 18 made by v\:hl(.map e lg)J g2t v?s ent
to be bound by a treaty. According to Article a enna

. . ~ation of a tr :
Convention ratificatior gsed by means of ratification ; (b) it |g

. N » l voexpre
for such consent 10 BY lthc negotiating States were agreed that.

otherwise established  that
rati?lcnuon should be required | (c) the representative of the State hag

. treaty subject to ratific
z:g‘r:cilhtcmtrglty );ubjcjct to ratification appears from the full powers of its
representative or was expressed during the ncgot'iatlon.‘ :

The modern Institution of ratification in International Law develcped in
the course of the nineteenth century under the influence of France ar:d the
United States. Earlier, ratification was not an approval of the treaty. Tt had

an essentially a formal

| :)hc: nrcprcscntatlvcyhtld been invested with authority to negotiate the treaty
and, that belng so, there was an obligation upon sovereign to ratify his
representative’s full powers, if these had been in order. France and United

States. however, used ratification as a means of submitting  the
treaty-making power of the exccutive to parliamentary control, and -

ultimately, the doctrine of ratification underwent a fundamental change.

| This development took place at a time when the great majority 'of °

| " international agreements werc formal treaties. Later, it. became a general
54 rule that ratification is necessary to render a treaty binding, unless it has
been agreed that the treaty shall be binding withouWUon.

rpose of Ratification > T0 wasl@ ¢ J Wﬂ /

At present, generally all the treaties are required to be ratificd by the =
States. The practice in the case of multilateral treaties is adopted uniformly.

Purpose of ratification of a treaty may be many. For instance, ratification
gives an opportunity to the contracting parties to re-examine and review the

treaty signed by their rcpresentatives. The implications of a treaty therefore
can be studied thoroughly. Secondly, a State ratifies a treaty on the basis .
of sovereignty. If so wishes it may withdraw itself from a treaty by '

?OﬂimeY'ng it. Thirdly, a State may require to amend its own laws in order
0 gvc ag effect to the provisions of a treaty. The period between signature
and' ratification may be utilized in doing so. Fourthly, it is one of the

principles of the democratic set u that sult
‘public opinion either in Parliamcnt.p at the Government should con

,9 treaty should be confirmeg.!

Vléode of Ratification :

- Ratification of a treaty is an internal procc;-d'ure. It is determined bY

the iInternal laws and usage of ea
nal | ch State and therefore the process o
ratification of a treaty Is different from State to State. l“orxf= lns:arxl)cc. in the

United States of America, a treaty must be h
ratifled b ident Wi
the advice and consent of the Senate, given by ht:ro-ﬂ{irg;co?r:}fc :cna
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The above, provision is laij( dowy |
Y under para 2 of Ay

‘ Article 2 of the

" t.

oreseh f the Uni :
'gonstlnt);u?l?c Eroim :r:tct%cSt:cﬁéc“:)r”:f United Kingdom, ratification |
R e 1€ Mminist R TR
3 gfcsl dent ratifles the treaty oq tl'ic @dvice of the Cccx:trg(lmccz{;iud' nIndia,
- qusal of Rgatiﬂcatloné/“y/i;bp g
R ternational Law does not p

_ rescribe any tj
st be given. States certainly must allow cyachmoct

ch to ratify a treaty.' if a treaty does not mak

: till ratify a treaty
Lot may S + Or whether the other
ceasonable delay as rendering the treaty stale. and incapable of
ed a positive refusal to ratify, (i)s -

—

=
(3
1)

Q_v
3
-
f=a
D
-
p
192
5
(¢}
73
(=]
2
=
n
(o R
-
o
-
v
g
-
(@]
3
job)
0

jpstruments of a treaty constituting the treaty subject to r :
i atification,
acceptance or approval, until it shall have madeyits injten lear‘caoto?d

osme 2 party (0 the tealy S’ (g ol o) (b ttech ma

- (6) Accession and Adhesion —

- Accession is the traditional method by which a State m i
dreumstances, become a party to a treatyy of which it is no:l ya; isr;gﬁgigarl}?
The right to accede is determined by the provisions of the treaty and, if thé
treaty contains no provision concerning accessian, a State may only accede
with the consent of all the States. When a State becomes a party through
accession, ratificatica is not ‘required. The. act of accession therefore
Includes signature as well as ratification. The Vienna Convention under
Article 2(1)(b) lays dJdown " that accession is an act whereby a State
establishes on the internauuiial plane its consent to be bound by a treaty.
Thus, the effect of accession is the saur= 2¢< to that of ratification. It is also
- therefore a mode by which a State gives its consent to be bound by a treaty.
The Vienna Convention has recognized it under Article 15. Normally
dCcession is open only in multHateral treaties. They provide that a State
M3y become a party either by ratification or accession. The instrument of
accession s deposited with the depositary of a treaty.* But a State does not
acc:?me a party to a treaty merely by depositing the instmment of
nmi-f;sion. A State becomes so only when the other ziniracting parties
Apa to the depositary that they have ns ov,iction in accepting a State as
by lh"‘)’ to the treaty. This is done by them when they are communicated
I et,depositary of the treaty about the instrument of accession of a State.
ﬂdfpomg be noted that a State does not become a party to a treaty by
"“Slmmng an instrument of accession in those cases wherein the ’
Pproy Nt ‘has expressed that accession is subject to ‘ratification or
. Such accession is called conditional accession. Accession subject

Oppenh '
bt eim, op. cit., p. 1225.

Article g, '

| € Secrctary-General of the United Natlons exercises the depositary |
“M"’CSpect of multilateral treaties concluded under the auspices
ons,

o o
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266 INTERNATIONAL LAW

to ‘ratification or approval’, strictly speaking has no positive legal effe
Neither can its effect be said to be equivalent to that of sighatuye :
signature has its own special function and status, hor_can there e :
question qf the deposit of the instrument ‘nm}fin;: the bt.\t.c A provisyg m{:
party to a ‘treaty : for  the subsequent ratilication or uppf,\m'\l of the Stagg
is a condition precedent to its becoming bound by the treaty. | f

The meaning of the term “adhesion’ is the same as to thy
accession.! While the term accession is_uscd in the Commonwealy, |
Nations, the United States of Amerca prefers to use the le{‘f‘i\f-‘I‘QNllml 4
place of accession. The Vienna Convention usces accc:ssmn‘ and not
adherence or adhesion. Formerly, some writers used th(‘: word “dhc“neef:i;
or adhesion, to the partial acceptance of a treaty b)t a thir(ll State and
accession to a full or complete acceptance. The distinction has bQCOm‘»-F
obsolete and both are regarded as complete, and when permitted, Pamu;g;

L, acceptance may be described as accession. t

9/.}9 (7) Entry into Force : B .
A treaty enters into force in accordance with the provisions of a treaty, -
Article 24 of the Vienna Convention provides that a treaty enters into fors
in such manner and upon such date as it may provide or as the negotiat|
States may agree. If no provision is made in a treaty as to this effect, it
enters into force as soon as consent to be bound by the treaty has been
established for all the negotiating States. Normally, bilateral treaties enter
into force when both the contracting parties have exchanged thelr
documents of ratification.” In those treaties where ratification by the parties
is ‘not required, a treaty comes into force after the signature on behalf of
all the parties, and the exchange or deposit of signed copies. The rule
applies to .plurilateral treaties also.® Multilateral treaties enter into force
from the date when the prescribed number of ratification or accession has -
been made. Some treaties provide that a treaty shall enter into force after
a lapse of certain period from the date of receipt of the prescribed number.
of ratification or accession. For instance, the Vienna Convention provides,
under Article 84(1) that the Convention shall enter into force on the

. thirtleth. day following the date of receipt of the thirty-fifth instrument of
ratification or accession.

A treaty may also enter into force provisionally. The Vienna Conventiol:
under Article 25 lays down that "A treaty or a part of a treaty is applied:
provisionally: pending its entry into force if (a) the treaty itself so provides &
or (b) the negotiating States have in some other manner so agreed.” But ti€
provisional application of a reaty or a part of a treaty with respect to Hi€

State shall be. terminated if the State notifies the other States of
« intention not to become a party to the trea :

)7 (8) Registration and Publication -

A treaty is required to be registered with the Sccretary General of}

United Nations; after it has come into force. Article 102 of the Chartéf
the United Nations lays down that every treaty and international agf eem
entered Into by any member of the United Nations after the present Chart
comes into force, as soon as possible. be registered with the Secretariat 3

published by it. The rules of registration and publication were adopté

Cy,
Op

P
' ;é

el

t}

1. McNalr, 'Law of Treaties’, p. 148,
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General Assembly on Decep, , :

‘ cvid@‘ likewise. Under Article ba‘(’)’“; L 19461 The Vienna ¢ P
pro’. into force. be transmijtteqg to It says that trcaucé '?nVCnUon also
enff)uauon or filing and recording aset}?ccrma”al of the U:“l-ll]l.Naﬂcr their
ose of the registration : ¢d Nations for

Thft:; Nations is neither lald T With the sc%rél::x(:y{‘geﬁummyon'
g:nvcnt_ion. However, the 'egisuauon in the Charter eral of the

down
nor in the Vie
and ; nna
. Firstly. it prevents the States to Corl;;ggzaUOn serves two-folded
' : secre

t agreements, and

ies to violate the
een publlsbed. If it is done, it will

1! -. k .
:s to the vahd(t‘y of a treaty. A non-registered trea
os those of registered treaty. However if 5 treaty is not registered, Articl
]02(2) of the Charter provides that no : registered, Article E
t before any organ of .10 party can’ invoke that treaty or
eemen ANy organ of the United Nations. Thus if f
, istered treaty wishes to i X S¢S any’ pargyicl;a
unregls kg nvoke before the International Court of
 Justice. in or der to claim its rights arising from the treaty against other
arty to the treaty, it cannot do so. The Secretariat of the United Nations
forms the functions of publication of treaties in the United Nations
' Treaty Series (UNTS) together with lists from time to time of ratifications
‘and accessions by the States. However, if it fails to publish it, it would not
" render the instrument unenforceable. Since the non-registration of a treaty
- with the Secretary General of the United Nations does not make it invalid,
' many States ignore their obligation to register treaties may be because of
lack of concern or because of carelessness. It is suggested.that the States
' must be pressed strenuously for the prompt registration of every treaty so
' that the goal of comprehensive coverage by the United Nations Treaty Series:

ty shall be valid as much

is adequately achieved. |
CERTAIN GENERAL PRINCIPLES OF TREATIES @ L/

'PACTA SUNT SERVANDA : J - |
' Before the Vienna Convention was adopted, the question as to what is
 the basis of validity of a treaty. or to say. what is-the binding force of a
| treaty was much disputed. The opinion of jurists on the above question was

To others, it is religious and moral principl
other writers, it is gim will of the parties which gives binding' force to their

. there
treaties, According to Oppenheim ‘treaties are legally binding, because
. ;’dStS a customagr ruleptS'c International La}v L:]at ;?U; atrlfebifncr,\lcrllfm er'ngl:
indin ts in the last res
assy E BT of that Tuic: 12 in the_form_of the principle pacta sunl
mption, .which is expressed falthi the
\ which means that States are bound “to_fulfil ‘in_good f;‘ -
?buga—-ﬂs—assamu" ed by them under treaties. To carry obllgaﬂon'?_h : [g) o
.gllh arising from treatles 15 one —T the duties of the States.d e
"fﬂa’““‘m on Rights and Duties of the States prepare g’]c 13
f&emau‘)nal Law Cgomrrusslon has expressly laid down under %rl:lauons
i OV State has the duty to carmy out in good faith {8 Eecline
- "8 from treaties. McNair lays down that no Government wo \
| - ;
. . Earller tje Covenan
Gener g97/1. December 14, 1946 for the
. oTte a”cag\mseuierzot}g::n had also laid down under Artcle 18 |
2 o@slration and publication of treaties.
opp’"hﬂm. op.’ cit.. p. 1206.
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| e u
to accept the principle pacta sunt scrmndn)lt Is onc‘of the c!!‘cmcnta,y an
universally agreed principles for which 1i7is Impossible to find a g, .3
authority. The principle of pacta sunt servanda has also bccn.lngorpor:uc 1
in the Vienpa Convention. The Preamble appended tfo tg“‘ Convep n
stipulated that the principles of free consent and of goog al and‘ “,’C‘Pﬂctq
sunt servanda rule are universally recognized. AUS Cl'n-;\rttlf?lc 26, 4 -3
Convention expressly laid down this principle by stmb e"g rfcz)]rm?:\:icrg treaty
in force is binding upen the parties to it and mus f{);: Unit Y them
in good faith'. Article 2 Paragraph 2 of the Charter oa]l (;’thn ed Nauonsf.,
also lays down that "All members in order to onsurcﬁt(l)m 10 ‘ oifg tfhc rightg
and benefits resulting from membership. shallml nn% Ch alt}3 the
obligations assumed by them in accordance with ge prese o l'aréef- Itg
to be noted that the good faith principle has al§o cn ur& 48} é}% by the
International Court of Justice in Nuclear Tests"CaSC (‘_Al&i b*a ‘i’ ance) py -
stating that the principle of good faith is "one, 0 i e, basic. Pﬂﬂdples._
governing the creation and performance of lcgal obligations. .
A question arises as what is meant by good faith. In the strict legal
sense it has no meaning. However, parties to a treaty are required to
interpret ‘and perform the provisions of the Treaty in gqlod'fajth. ie, in 4
accordance with the ordinary meaning to be given to lt.saterm in the context
of the treaty and in the light of its object and purpose.” If a treaty is open
to two interpretations, one of which does and other does not enable the
treaty toihave appropriate effects, good faith, and the object and purpose. of ,
the treaty demand that the former interpretation should be adoepted. Pacta
sunt servanda is therefore the basis of validity of alawfully concluded
treaties. i : S .
A State may not invoke the provisions of its internal law as,
justification for its fallure to perform a treaty in accordance with Article 27
cf the Vienna Convention. The Draft Declaration on Rights and-.Dutles of
the States had stipulated similar provision under Article 13 by stating that
a State shall not invoke provisions of its.constitution or its laws as an.
excuse for failure to perform the duty.

The principle of pacta sunt servandg. is regarded as the basis of
validity of a treaty. It serves two essential*functions as both a source of
International Law of ever increasing importance. and an effective instrument:
of international co-cperation. The contracting parties are req'uired to carmy
out their obligations arising from a“treaty in good faith. If they fail {0
observe; this very principle, treaties which are regarded as the most
important source of International Law would become questionable.

“FREE CONSENT OF THE PARTIES :

A treaty shall be binding on| ‘ ; E
their consent. Mutual consentgof th); upon those States which have BIVEZ

parties is necessary. The consent

lsnt:tt:uxtr?eg:sboo‘cjxﬁgu?uui gtrea trma be expressed b slgrr})’ature. exchangCH

en! a_treaty, ratification, acceptance, approv:

accession, or by any other means if SO agreed. It is one of the principl
1. Op. cit, p. 493,
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caties that the consent of , S

ate has not give
a Sst(-l'.[ttc g l)QtL'l!;l::;)'(]'lltb [ree “ONSent, or in other words, if ()
of @ :\tc gty ained by fraud, or by corruption [5' thie cqnaent
of @ btt)‘ e decy trlon ol a representative of 3 Sp(.m__ i 3 represeniitive
gtate ‘ybo el a .or use of force, g treaty shall bc.vo'((])r”y. COcrebivons
a state bl i 3’ .\' (rcaty has been given in error 'orl : d.‘h.c co_nscnt of
shall not cl" n im“'on l‘t even il the consent was fr‘-un G e, I
relates to @ ‘dcl Or situation which was assumcc; b t; ‘t)rg\t”d?d the o
the time when the treaty was concluded by and f()r);ncda af%‘lo exist :}t
of its consent to be bound by the treaty. These are the ro:ln Sssul:timl: s
a treaty void hccu‘usc In such cases consent of a Statgc 12%32’ ; dnt])ake
wreaty i not obtained freely: It may also be noted tiat the cogg:nt 0);3

state to' be bt‘]"»“.’d by part of a treaty may be cffective only if the treaty so
permits or when the other contracting parties so agree.'

. A RESERVATIONS :L” comse

Another notable point in refation to t
give its consent to be bound b
When a State accepts a part

r tate .
‘ te 1o be bound by a treaty should be ‘free,

he consent is that a State may
a treaty, yet it may accept a treaty in part.
: a treaty and thereby excludes the legal effect
of certain provisions of the eaty in its application, it is known that a State
has accepted a treaty with reservation. Under Article 2(1)(d). the Vienna
Convention defines the te/m reservation as ‘a unilateral statement, however
phrased or named, mgde by a State, when signing, ratifying, -accepting,
approving or acceding’ to a treaty, whereby it purports to exclude or to
modify the legal effect of certain provisions of the treaty in their application
to that State’. Thus, a_State may accept a treaty subject to certain
conditions unless the reservation is prohibited by the treatx.,) '

A State is free by virtue of having sovereignty to formulate such
reservations as it thinks fit. But a reservation formulated by one State shall
be deemed effectively only when it has been assented to by other
contracting parties. Thus, in cases of bilateral ‘treaties if a party does not
accept the reservation, the treaty is regarded to have terminated.
Reservation in such cases amounts to a new proposal which must be
accepted by the other State before a treaty comes into effect. In case it is
not accepted, the treaty cornes to an end. In case of multilateral treaties, if
a reservation is made by a State, the treaty itself shall not come tc an end.
But the treaty shall be applicable to the State making reservations subject |
to those condiljons and restrictions which are made by it by way of
reservations. Article 19 of the Vienna Convention lays down that a State
may accept a treaty with reservation unless (a) the reservation is prohibited
by the treaty : or (b) the treaty provides that only specified reservat_lons
which, do not include the reservation in question, may be made ; or () in
the cases where it is not compatible with the object and purpose of the
treaty. Reservation was not accepted valid if it Is not compatible with the

object and purpose «of the Convention was laid down by the Intemaﬁonhal |
Court of Justice in the advisory opinion on the Reservationsd ;g 'It'h :

Convention on Prevention and Punishment of the Crime of Genocl

U | he reserving
State making an objection may consider in such a case that t:ge srtate will

State 1s not a to the treaty. it implies that each objecti v 14
 consider eithcrptia:;{ a reserving State is a party to the treaty bf ctzf,tg 2
. Not. This decision will only affect the relationship between the o Jt::oul not
~_Teserving States. The objection of a single _contractlpg party g i

1. Article 17
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prevent another contracting party from formulating 2 valid reservation,!
Once a reservation has been madc' by a State, it does not require gy,
subsequent acccptnncc by .the other contracting States unless the treat y
provides. Hpwever, when in a treaty, the number of parties is limited, anso
it Is intentled that a treaty sho its entirety between a?l
the parties, acceptance of reservation by all other parties 1S essential, When
a treaty is a constituent instrument of an

reservation requires the’ acceptance  of
the above cases.,

organization.? Apart from
at if a State accepts the

Article 20 of the Vienn,
reservation made

Convention also provides th
‘to the treaty in relation to each’
does not become effectiye

the States become. party to
of a treaty with reservation
State has accepted the res¢

another State, both
other, Acceptance
unless at lcast onc

rvation. A reservation madse

uch reservation

objection to S
the date of notification of reservations or by 1
be bound by the treaty, whichever is later. If no such

its consent to
objection is raised by a State, it will be presume

it.
The effect of the reservation is laid do

Vienna Convention. Article 21(1)(a) states that
that is established with regard to another p

reserving State in its relations

treaty

second part of p
reciprocity of reservations. A reservation esta

arty modifles those pro

legal relationship_ between other non-rese

reservation according
those arising from the ori
accepting State.

- ° A reservation made by any party to.a
at any time in accordance with Article 22 of the Vienna. Convention. The

consent of a State which

another State only when notice of it has been received by that State.
PACTA TERTIS NEC NOCENT NEC PROSUNT : T .

- It is-a general principle of treaties that a treaty is bi the -
contracting_parties. In _other words, dghts and obtl}i'g:tio:mr;dl:r%sggxf:gm'a 1
treaty are binding only to the parties to 3 treaty and not to a—third State b
without 1ts consent. This customary law-principle has been cxprased ina |

p,‘osun'_ .?

. .
Lafim mhaxdm which is called pacta “tertis nec nocent nec

International Law Commission considered th |
_ at there appears to be almost |
universal agreement upon such a general rule, which ig based not only a;: 1

a general concept of the law of contract but also on the sovereignty

independence of States.* This rule has been incorporated under Article 3 |
jthef |

of the Vienna Convention which sa =
| ys that "a treaty d £
obligations or rights for a third State without its cotxsmot.? th:

1. 1CJ Reports (1951) p. 27.
2. Article 20(8) of the Vienna Co

3. Article 20(5). e

4. Year Book of lntcrmllqnal Law Commission, 1966 Part Il p. 226.
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international organizatio,
the _compelcnt organ of thé

by a State shall be considered to have been accepted by another State if pg
ed within twelve months from
the date on which it expresseq

d to have been accepted by

wn under Article 21 of the
the effect of a reservation
arty is to modify “for the 1
with that other party the provisions of the
to which the reservation relates to the extent of thie reservations. The

ara 1 of Article 21 (Article 21(1)®)) sets out the rule of 4
blished with regard to another
visions to the same extent for that other party In
rving State. Article 21(2) clearly lays down that the
rving parties is not affected. The i
ly creates legal rights and obligations different from 1
ginal treaty between the reserving State and the

reaty may be withdrawn by it

has accepted the reservation is not r A
its withdrawal. Withdrawal of a reservation becomes operative mege\;;r:gnf:;
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oy TS ¢ et A-thivd;Srate il°1HC‘9I’~3ain cases. They are

g 10 s

\ where a Treaty provides for
( The rule that treaties cannot
. follows ~clearly from the |
I'n;crﬂﬂuonal society bas become

' the accepted principle has t
A gation on a State .which ijs

obligation in writing.

Article 35 of the Vienna Convention lays down that if an obli'gation is
ymposed for a third State frf’m a provision of a trcaty, the third State may
expressly accept the obligation in writing. By accepting the obligation. the
third State 1S deemed to have considgg%l itself bound by thg provisions of
the treaty. ' ' Jhe, cbW{Zn.:é

b(zg Where & Treaty provides Rights for Third States :
Similarly. if.a right is given to g/third State from a provision of a
reaty: the third State may give its assent thereto according to Article 36 of
the N Enne Convex?non_ The assent of the third State shall be presumed so
long the contrary 1s not indicated. : , | .

(3) When a Treaty creates International Custom /

A treaty may be binding to a third State even if it has not accepted in
writing- the obligations provided in a treaty, if a treaty creates customary
rule of International Law in accordance with the provision of Article 38 of
the Vienna Convention. Perhaps, because of this rule, the Charter of the
United Nations is binding to non-members of the United Nations when it
lays down under Article 2 Para 6 that Organization shall ensure that States
which-arenot-members of the United Nations act in accordance with these

principles- o -far .as,may be-necessary. for the.maintenance. of international
peace and- securityz; e-above provision may mean that the maintenance of
internatjonal -peacé and security is-a customary. rule of International Law.
.and the obligations -not to endanger international peace and security shall
be binding upon third States which are not parties to the. United Nations.
‘If they fail to accept this obligation, the United' Nations may taicen action .
~ against 'a - non-member under Chapter VII of the Charter.® Further,
International Court of Justice in Reservations to Genocide Convention case™
obserbed that to respect obligations arising from a treaty of humanitarian
charuéter is also a customary rule of International Law, and therefore are
| binding on those States which are not members to such treaties. Thus, If
\© atreaty declares a customary rule of International Law, it may be applicable
'+ to non-parties as well. The Geneva Conventions of 1949, the Geneva
Convention on the High Seas. of 1958 and other similar treaties are binding
on non-parties as well because they declared - the customary rule of
International Law. However, ‘in wake, of the recent development of
International Law. it Is -necessary to lay down as to what prgcisely
constitutes the customary International Law. A study under the auspices of
the United Nations is required to be made in near future so that the
confusion which rnight arise as to the application of a treaty to third States

on the basis of customary law is removed. :

Obligations for Third States :
alidly impose obligations upon third
'~ Sovercignty of States. Howcever, as
4 more integrated community, a departure
ecome unavoidable.! A treaty may impose
not a party to a treaty if it accepts the

1. . cit, p- ! 3 z a‘ nization".
o Oppenheim, op. nited Naums' Org UOn it

Also See Chapter. ‘U
s 3- M e - 18
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21 Anl@A wfew e
JUS COGENS §C  foacl s It Qe Lodiow

There are certain principles in International Law which all the gtin.._‘}
must observe. Their non-observance may affect the very foundaton ‘nate&;
legal systesh to which they belong. They. therefore, cannot be allered“‘?*
concluding ‘treaties. These rules possess the character of jus cogeng lby
treaty is concluded which Is violative of these principles shall be ”»‘gz.\r[
as invalld. Article 53 of the Vienna Conventlon lays down that A tregpy 0
void. if, at the time of its conclusion, it conflicts with a peremptory :
of general international law’. For purposes of the Vienna Convention
a norm is accepted and recognis
as a whole as a norm from whic
be modified only by a subsequent
the same character. If the treaty
a norm able to modify the rule o

ed by the international community of g, S
h no derogation is permitted and whjep, ' 8.
norm of general International Law hay
itself possessed the character requireg :_

f jus cogens, it would not be void.!
r. Article 24 of the Vienna Convention provides that 'if 5.
pe:rer::\;':trc?r;,f3 norm of general International Law emerges, any exi.sung t:'
-which is in conflict with that norm becomes void and tem}ipatcs . The aboy
provision of the Vienna Convention clearly lays down that it is eﬁl"sentiaj foe)
treaty to be valid that it should be in conformity with the principles and
of International Law which'are in nature of jus cogens, and if a new y
International Law has emerged which is in nature o( Jjus cogens, in that c;
all the existing treaties which are contradictory to it, shall become vojg;
According tu Article 71 Para 2, termination of the treaty under Article 64
releases the partics from any obligation further to perform the treaty. k.
A question arises as to which principles and rules of International Lay
may be regarded as to have possessed the character of jus cog

According to Verdross no a character of  jus €S can
practically be created only by a norm of general € ary Taw _or by
general multilateral convention.” According to him three types of jus cogen

les exist In International Law. Firstly, mwuw res
ﬁ?mre—mrem community : $econdly, those created fa

humanitarian_purposes ; and_thirdly, those introduced by the Charter g

Nations inst the treaties or use of force {n the internationa
relations. However, it Is difficGIt to formulate on the above basis as to
are jus cogens rule in International Law in the absence of a pre
.definition of the expressions like ‘common interest of the whole internationd
community’, ‘humanitarian purposes’ and ‘principles of the Charter'. McNal
also admits that although jus cogens rule exists in International Law
judicial and arbitral sources do not furnish much guidance uPonf
application of these principles.” . ; i

The Vienna Convention under Article 53 lays down that a perempioD
norm of general International Law is a norm accepted and reco'gnll.e_‘!?‘l
the international community of States as a whole'. But the Convention®
silent as to what are the rules which are accepted and recognized by *¥
international community.* Thereforey it is difficult to say as to what UI==

1. Oppenheim, op. cit.. p. 1293, : : :
2. Jus Dispositive and Jus Cogens In International Law, AJIL Vol. 60 (1960 %
3. McNair, op. cit., p. 214, : ¥
- 4. International Law Commission gave three reasons for not enumcfam"”' 0

names of Jus cogens. They are : Firstly. misunderstanding might 2% o
the posilon ccnzemning cases not enumerated in the article @ “ Sy
enumeration’of names would be very lengthy ; and thirdly. the text
* stronger if it Is made general. See Year book of International Law CO™ =
(1966) Part Il pp. 247-249.
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: 3
. For some Statey '°re '
lorn‘tsr’:lsr‘e uncqual 'rcaucq";nsac;,\ LJ:‘?:“Y llla)’ bc _i“.”; C()g(q!S. l‘.()‘l- d"\'l‘ll)ping
- o ) > JUS cogens 1 . Q.

cou develope gens. For some States, eeq '
ex lo“mrtfg::“l;,yas ((:l?v%ﬁ.ﬂ S\iilttt:ls may be juy cogens. Thus no one (-ulll]o:;::;
wilhn‘se l;crh'lps {liere \le‘ld bc’f] “('jl}}s Which possess (he character of jus
ens. " O dillerence of opini il the pring
ations : ; e pinion 1¢ principles of
o ‘Lz’;mce@(filer?:;“?n lx‘:tse::r:l'(liﬁ?)?]\;’]n [Und(:rpa‘\l'llclc 2 of the Charter apc "L"léi"dl'd
5 JU ¢ < Aw 1 N . ¢ ; '
as J ~rnnciples stated in the Charter are
raccepted as expressing - . oo NG L
> ﬂmcra”) ) SSing not merely the objj ations ol members of
. 5 ited Nations but {he gations ol members of

' the Uni general rules of International Loy o
:he use of force. Further, if a ] ternational Law concerning

treaty conten, ' b '
She i g ‘ plates the performance o an acl
which is criminal tl)md‘er Internationg) Law, its object is clearly illegal. In
addition to the above, it j5 4 general ob

= : ligation upon every State (o
co-operate in m%SUPPFC_SSlOH and punishment of certain acts such as slave
rrade, piracy and genocide. If g treaty conte ‘

X K mplating or conniving at their
commission must clearly be tainted wit}, illegali s 5
e .-fiol o ey . legality. However, these instances
/

N. mainly because they are necessarily
P of rules. However, it does not mean

: at all. One may expect that the International
Court of Justice would fing occasion to determine that what are the Jjus

. cogens in International Law whep a queston comes before jt concerning as to

the validity of a treaty or as to the termination of a treaty on the ground of
. jus cogens if and when invoked by a Party to a treaty. T

PART PERFORMANCE OF A TREATY -

that the jus cogens.do not exist

. the position clear as to the part performance of a treaty and a right of other .
State to denounce the treaty. It says that "a material breach of a' bilateral
treaty by one of the parties entitles the other to invoke the breach as a
ground for terminating the treaty or suspending its operation in whole or

in part." The material breach of a treaty consists in (a) a repudiation of the
treaty not sanctioned by the Convention ; or (b) the violation of a provision

tssential to the accomplishment of the object or purpose of the treaty.

- Thus, a breach of a material provision of the treaty by one State
tnlitles another State either to terminate the treaty, or suspend the
- Operation of 3 reaty in whole or in part. However, the Vienna Convention
¢S ot provide any special provision as to the time which may be taken

Y a State to terminate the treaty on the ground of a breach of an essential

- Provision of 3 treaty by another State. The right to cancel a treaty on the
8round of violation” must be exercised within a reasonable time after the
Violation has become known. If the State possessing such a right does not
- Xercise it in due time, it must be taken for granted that such has been
-;m‘"-‘d- A mere protest by a State neither constitutes a cancellation nor

. CServe ' ion.
| \Sthe right of cancellation

“
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INTERNATIONAL LAW

4 ,

rformance 1
art pe rnational g ly i

a (reaty or a P e for the inte

Non-performance ol g sy
a cttlement of Interng g,

: al ‘hich may be
breach of the treaty, which may U2 %0 ihe s , o
But the international legal process { any lntcrnatlon.ll obligatiop, |
he performance 0 the International Co“fl%’
.

A M b, 8 . (
dispute copcerning bunal lnCllldl"g] its aspects and ¢,

ealk Thére Is no court or tri .
weak, There, B 1 a treaty obligation in

Justice to deal witl -
fudgment for its specific l’crr"r%

REBUS SIC STANTIBUS : s el

" The maxim rebus sic smnl(l u o, the

it there occurs )u l-undumcntallcl::ﬂ’;% ich at one time Wasl fssened e’(pressly

e cancluded YThis P clasula’. However, it bega

8 :::‘:\‘:\‘\“:xl‘:\i;cq and that Is why it Is knOWTlli :ss +condition that, if bya 3

\\T] Qa gc;\c'ml principle and every treaty imbi;igatjon provided for in the lre:%

)\ unforescen change of cimumstanc;;sc:: S voke it for the termination of yf:

W eannot be performed by a party. ntibus miay be regarded as to hay,

Nrcnly. The doctrine of rebus Sic tlit:agn alogy to the doctrine of fﬂ!ﬂlmuon“

uridical base if it Is cxa‘r:’gn:rd n:,:ny countries. The Indian Contract Act ungy:

. tration, which gives a right to,

) contract in municipal 1 e
s

~ction 56 also recognizes the doctrine 0 : |

i:;:ty to terminate a contract if vital change hag ig(t:oc r%:)cl Sin h"“:

circumstances under which the contract was entere . thog

' m but also possess essentj

treaties which are contractuat not merely in for . |
udicial character, the doctrine of frustration of contract may be applie

{vithout doubt. The doctrine may be applied in cases of law .maklng treaties
as well. because if the material change has occurred in political, econom
and social conditions of a State, no convincing reason perhaps may, be given
for the continuation of a treaty as. far as that State is concerned. .

The principle of rebus sic stantibus has been invoked as a ground for the
termination of the treaty by many States in the statements submitted to.tht.
courts. In the Nationality Decrees case the French Government contended
that “perpetual” treaties were always subject to termination. in virtue of the
;;erg::i tsc;:a féag‘:ed;uhsd S:gg:s lz:nccll rclaitrlne:i that th;:1 establishment of the Ff;chﬂ.d"

ad for.that reason had the effect of extinguishing:

Ecl:ert‘ari]r:3 /tng:io-Fnench Treaties.' The British Government observed Et”ha'i»b?
cgglcern?n at;']aqcl:)ed by France was that of rebus sic stantibus.? In the 25t
invoked c%angeéé :{n u‘nciauon of .the Sino-Belgian Treaty of 11865, Chind
sixty year old ‘reatycsr?::n:ls.‘t:mces o Flastfication of its denupclation £3
District of Gex. the doctin. w;aise of Free Zones of Upper Savoy. and IV
: nvoked by France.* Although the Court 0%

8%’

| g ay be tern
s that a treaty m gl
ert circumstances under why, ﬁt

recognized
g the principle of rebus sie Stantibus by stating that ‘Inter natiofi

law  admits
that 3z !undamental-change in “the circumstances Wi

determined the
transformation o?a{th':se,::’ accept a treaty, if it has resylted in a rad&
ent of the obligation imposed by it may, U

certafn conditiong

» afford th “
tcrm]nat]on or c party affect
of rebus sic starstun'sb.pc.;::mn Of the treaty', Thee((j:oirtg;(::tneg f}c:r l&\;o}ggg"
—° customary rule of International L:\; tS o

32- Ibd pp. 288—28.9. * PR 187.188.
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The Vienna Convention hag Also de;
t.lipulntcs as follows - dealt 1he Principle under Article 62

1. A fundamental change of cire

coia . umstangee
regard kY lh()SF L'\I"Il""!l'all the time of (he conclusion of 4
s not foresecen by the parties, My not e “'vukc;; r

wmmnllng or withdrawing from (he treaty vnlegs -

(a) the (‘-\'-‘}!u'm. (?l those circumstances constituted ;
of the consent of the parties to 1y bound by (he treaty ~ln(§-sscnunl basis
’ aty »oan

(b), the clfeet of the change g radicall ans
spligations still to be performed under e lr)"utlyo lranstorm .thc extent of

2. A fundamental change of circumst

ances mavy
cround for terminating or withdrawing from g lrm‘i‘y‘)' not be invoked as a
(a) i the treaty establishes g boundary ; or

(b) if the fundamental change s the result of a breach by the party
invoking it cith_cr of an obligation under the treaty or of any other
international obligation owed to any other party to the treaty.

paragraph 1 of Article 62 has been interpreted by Starke as ‘it involves
a combination of two tests’, the subjective test and objective test’. While the
existence of circumstances wh

ich constituled an essential basis of the
consent of the parties to be bound by the treaty is a subjective csiterion.

the change .must bf; so fundamental as radically to alter the obligations of
the parties is an objective test.' However, problems may somctimes arise as
to what would constitute fundamental ehange of circumstances. The

question can best. be decided by the courts after taking into various
considerations differently in each case. ‘ :

It

% which hiag occurred wiin

caly, and which
15 a ground for

Paragraph 2 of the Article 62 asserts the limitation 6n the application
of the doctrine. The doctrine in accordance with the provision cannot be
- invoked firstly, if the treaty establishes a boundary. because boundary

agreements® create rights in rem, and secondly, if the fundamental change
is the resulf of a breach by the party invoking it either of an obligation
- under the treaty. or of only other international obligation owed to any other
party to the treaty. The party to a treaty cannot take advantage of its own
. wrong is a well established principle.” It is to be noted that the fundamental
thange in thé circumstances itself does not terminate a treaty. If it occurs
it has to be invoked by a party to the treaty in accordance with the
' procedure laid down under Articles 65 and 66 of the Vienna Convention
Which is followed in- all the cases with respect to ‘invalidit

¥ithdrawal from or suspension of the operation of a treaty.

ALIDITY OF TREATIES : O C3). '

‘Sub A treaty concluded by the parties may. on various - grounds
: cSCQuenuy be invalidated. A treaty could become invalid under customary

m;o";?g&nal Law was well established. Article 42 of the Vienna Convention

boung 1, des that’ the validity of a trcaty or the consent of a State to be .
‘ nvem,y a treaty may be impeached only the application of the present
of ‘“Valio . The Convention then lists, in Articles 46-53, various grounds .
4 which are follows :—

ck of Proper Authority of the Representatives.—Article 47 of

E 2. &"'thcﬂ- p. 474, :

~ one &Tcmple of Preah Vihear, the International Court of Jusnccs.::?(lf;disl 1:!(:

Secyre l.hc pu of a treaty establishing a fronticr between Stales 1S,
Stability and finality. ICJ Reports (1962) p. 34.

y. termination.

i) ) .
} o AT
i S v s B
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::‘I;..Vlllllll'n ( ONVerillon lllyh tlowren Chiid M Hhies NH”I“‘“V ol @ (.l‘-tal(ig(\“'"“v“ ‘
, ' Even sabject 1o 4w specille restilenon, hils oinlaalon to hhgwwe“ §
restiiction Ay ke (e (1esiily v, 1l thie resteletlon wie m,““m h"m {'(,
othey n}.-,gnt]ulmp‘ Stites, The (iiestion of 1nviahidity ol i Ium!y On the n“‘:l lQ
ol Taclc Proper authonty of the representistive nelses only 1n thosg m"‘(l'_
where treaty hecomes blinding upon signatire und the l"(‘pmm“muv:}

signing the treaty lacks the authornty, Where a treaty does not beg
any excess of authority |,

binding  without subsequent  ritilleation,
{ out 6t the subsequent sty

representative will automaticilly be froned _
ratification, The Statg in question In such cates will have the clear Cligy

elther of repudiating the tex! established by Its represéntative or of’ rat| ““,},
the treaty, In latter case, Il will be regirded thit unauthotized act fie
representative his been endarsed by 1, and by dolng &0, it has Gured me_f}
original defect of authority,

_~(2) Error.-—A treaty may be invaliduted !fl n ef the {
in accordance with Article 44 of the Vienna Convention, A State may “W()kq

an error  a treaty as invalidity I the error relates to a fuc: or Situatioy |
which was assumed by that State to exlst at ‘the time Wht:U the trenty wyy
concluded, and formed an essential basts of 18 consent to be bound by the |
treaty. For Instance, If a boundary treaty 18 concluded on the basls of an.
incorrect map, It may become Invalld mnmcqucmly as the error fs fnctuu,;
However, If an error has taken place by the conduct of the party lnvokmg i
the &ror would not make the treaty lavalld, In Temple of Preah Vihear Case,! "
the International Court of Justice sald that "It s an established rule of lay
that the plea of error cannot be allowed as an element vitlating consent, if the «

party advancing It contributed by its own conduct to the error, or could have ¢
avoided 1t, or if the circumstances were such as to put that party-on noticg of y
a possible error’. Further, an error relating only to the wording of the text of &
a treaty docs not affect its validity.” N
“A3) Fraud.—Article 49 of the Vienna Convention lays down that if a
State has been induced to conclude a treaty by fraud committed by another
par&ty)thc treaty becomes invalld. ’
(4) Corruption of the Representative.—Article 50 of the Vienna
Convention stipulates that a treaty becomes invalid if the consent of a State
has been obtained through the corruption. of its representative directly or ¢
indirectly by another party. Corruption Involves something calculated to |
excreise a substantial Influence on the representative, and does not cover

R

here s an error In the featy |

g ¥

‘

every small courtesy or favour shown to him.’ 5

(/(‘3) Cocrcion of a Representative.—If the representative of a State -
has been coerced for giving its consent through acts or threats directed |
against him, the treaty would/beconfe ‘invalid in accordance with Article 51
ofthe Viehna Convention, ) y

(6) Coercion of a State.—Article 52 of the Vienna Convention lay$.
lown that a treaty shall become invalid if its conclusfon has been procuret
oy the threat or use of force in violation of the principles of Internation®
aw embodied in the Charter of the United Nations. The above rule impli¢?
hat economic and political coercion will not invalidate a treaty. It s 8
resumably because the operation of political and economic 'pressur“‘

art of the normal working of the relations between’ States. Further. et

1. ICJ Reports 1962, p. 26. The effect of error on. treaties was also d ¢
in the Eastern Greenland case (PCW, Serles A/B. No, 53, pp..71 and T8
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: to distinguish between: the degitimate and illegitimate uses of such
mmc"’ ressure as o means ol sceuring consent to treaties. “Thuas, only
- for!” ¢S resulting from an ilegal use or threat of foree shall become fllegal,
/(7, Jus Cogens —Article 53 ol the Vienna Convention States that,a
L/ ghall be llnvnlid t_1_conllicts with  the general  principlés’ < of
- qred y,.quon“‘ Law. . ] | f
It he above grounds make a treaty Invalid but they all do not make a
nutomaUcally void. In most cases the treaty Is only voldible, in that
: ""ﬂ:‘y has the right to invoke the ground in question as a basis for
ka P aching the validity of the trc-.\!y) but is under no obligation to do so,
g ma expressly or by implication. acquiesie in the continuation of the
" 2 Under the Vienna Convention, ‘it is only in cases of coercion or
with jus cogens that the treaty is stated to be automatically void.”

11-c _provisions of an invalid, or void treaty have no legal force.
: TERMINATION- OF TREATIES :Iﬁ' A r

Wwhen a Lreaty coiics to an cnd it is regardéd as to that of termination

of @ treaty. But the term ‘termination’ 1nay have a_different meaning.

| rerminationdoes_nolnccegsar ily mean termination of treatics in_all the
cases- While it is true in the case of bilateral treaties, where the defection’of
onc/ﬁm't)’ terminates the treaty, in the i =i

gifferent. In @ multilateral treaty, the defection-ofone party docs not-invalve
he end of the treaty as between other parties to it. The treaty may contsuc
o exist as before except that it shall not have binding cffect in th¢@State’,

which has defected from it. In fact, it is a case of withdrawal of a Statc from

cases where 2 treaty cames (o an end and not in those cases where a party
withdraws from a treaty. However, in a broader sense termination covers both *~
the cases because int the case of a bilateral treaty, it comes to an end and in
. multitateral treaty”it comes to an’end with regard to one party. The term
termination as used in-the Vienna Convention covers both in cases.? Secticn
3 of Part V of the Convention lays down the different ways by which a treaty
comea%n:end. They are as follows :— 7Q7UM€ /e

’ By Consent of the Parties.—A-tfeaty may be terminated at any
| i€s after consultation with the other
Lcontracting States. It is provided-tunder Article 54(b) of the Convention.

2) By D%.—Many treaties are concluded for a spccified
or_un T

» . —
period of years articular date or event. In such cases the treaty
tomes To an end automatically upon the expiry of the period or the passing
.é: g&ernt prescribed in the treaty. However,
0 those treaties where such an expressionwxgmg may
/ &"ﬂ\na'tc".‘ the treaty by denunciation. Some_treaties provide for the
: e‘@auon. and_thereiore denunc akes ‘place in. accordarice with
rE%ﬂslons of thi treaty. In those treaties where denunciation ‘is not
| ‘mn:éa trealy may denunciate in accordance with Article 56 of the
Bt 2 Convention which lays down that if a treaty does not provide for

time by the consent of all the p

0 denunc denounced unless the ‘parties intended to admit. the possibility

Clation ‘or withdrawal' or it is ‘implied by the nature of the treaty’.

|
3 \(J)us cogens has been dealt:separately in this chapter..
. 3, PPenheim, op. cit., p. 1294. '
RS R S R

65 ( Nahlik; ‘The Ground of Invalidity and Termination of Trea
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. treaty. Thus_the term termination in a strict sense should be used in thdse . °

Nation ‘and which.does not provide for denunciation or withdrawal. it'




278
INTERNATIONAL LAW

Para ! Jeo B ‘
i 2oof Article G0 layn down that a piarty to the treaty shall glve not less

th Qe »
'}*' '“' twelve monthy notice of its Intention to denounce or withdrawal from
1 treaty, '

‘ L By Concluding another 'rrcnt.y.ﬂ-MMUJ_Df—lbﬂ—ylcnnu
Canvention lays down_that 'a treaty shall_be consldered as_terminated if all
the parties o it conclude a lafer treaty relating to the same subject matter',
An carlier lu’*s’t!y"rﬂlisﬂl"U("T”('T)Ti?;ﬁl‘ltpr?‘(l_‘}!{’,“_l_g:‘[u_\luum(_l if it appcars from the
sATequent treaty thal (he_parfies_intended L 211 should be
pOVErnea By the subséquent treaty. The partics may intend to supplcment
e :-;\THFI”‘(}(‘-nry"nr“trr'Tr:Ulé;F”ﬁ"nr they may intend that the subsequent
treaty should replace it completely. However, in those cases intention of the
parties cannot be inferred from the conclusion of the subsecquent treaty that
the earlier treaty should be terminated, an carlier treaty is deemed to have
terminated If the provisions of the subscquent treaty are incompatible with
those of the carller treaty. Judge Anzilottl in the Electric Company of Sofia
case' stated that : “There wab 1o Cxpffess abrogation. But it is generally
agreed that, beside  express :ﬂ)rm{mﬁ)n?f there Is also tacit abrogation
resulting from the fact that the new provisions arc incompatible with the

previous provisions, or that the whole matter which formed the subject of

these Jatter 1s  henceforth  governed  by. the new provisions.” -Vienna g

Convention under  Article 59(1)(b) also .provides that ,a chz:lty shall be
considered as terminated If the provisions of the later  treaty are so

capab being applied at the same time. @ RS
Material Breach.—Breach_of a_bilatcral treaty by one of the
arties/@pts not ipso facto put an end to the treaty, but only {apart from any

. ‘ypcm iols of international responsibility which arise) egtlt]gg the other party
o Invoke the breach as a ground for terminating the treaty or suspending its

operation.? However, where the breach is a_material breach or breac of an

P

other party to abrogate the treaty. Article 60 of the Vienna Convention also
provides that_a_material breach of a bilateral treaty by one of the parties

esgEntial provision of a treaty takes place by one party. it gives dght to the -

entitles the other to invoke-the-bre rminating the treaty. .
The term materdal breach is defined under Article 60 Para of the
Convention as a repudiation of the treaty not sanctioned by the Convention,

or the violation of a provision essential to the accomplishment of the objector.. .
purpose of the treaty. Article 45 of the Convention provides that a party may

lose its right to invoke the breach if, after becoming aware of the facts, it

expressly agrees that the treaty remains in force or continues in.operation, or. - S

must by reason of its conduct be considered to have acquiesced in .the
p maintepance in or force or in operation of the treaty.

o 5) Imponlblllioi’ Performance.—A treaty m‘aybete;;rm_r_@ljd_by

“Yeasonmof-events or developments occurring outside the treaty subsequent - “4
to its af'nﬁon? if the events or development make B

the performance of the:

treaty impossible. The permanent destruction or disappearance. of a party - g

Is a ground for the automatic dissolution of a treaty In case succession does
not_take place. Further, a treaty is terminated where a treaty provides for
a joint project on an island which subsequently disappears. Where the
impossthility of ‘performance 1s temporary. or fo say, the permanency of
which Is doubtful, the treaty may only be suspgnded if invoked by a party
For Instance, existence of an emergency in a State might prevent a State 10

comply with its treaty obligations temporarily bfit it cannot be a ground for
T .. ~-u-- A#A Nn. 77. p. 92. - aah POWY)
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treaty. Artlcle G1oof the Vienna Convention provides
caty on the ground of impossibility of pevtormance

ng to provisions of the treaty. A treaty  may  be
ormity with the provisions of the -‘*-'45“'Vi'l‘-'-;ﬁff‘immzif}]):'-]?“‘i‘
" 1(:119 ~conciuded {or l ixed p(""l.”d- i ‘"J‘Mﬁllfi}.‘_ﬂ‘l_Lir\"l_!_w!j_[)}_jﬂ;II"I(_'_l“ the
I jat_pe od._or T rr——r—Tﬁd treat 'l“"L—-,-‘)".(;!.L._'.:.Q_llS'h]dt‘(_L,r()';._.:,'..l)ill'li(‘-;;fa?
iy Sexonfes 10 A0 end affer Tullllment of the object. Article 54(a) of the
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