Chapter V
OF DOCUMENTARY EVIDENCE

79. Proof of contents of documents.--The contents
document may be proved either by primary or by secondary evidence,

COMMENTS

evidence means all documents produced for the
£ two kinds: public and private. Article 85 gives
ublic documents. All other documents are
lated by the Civil Procedure Code

Scope.--Dcoumentary
inspection of the Court. Documents are o
a list of documents which are regarded as p
private. The production of documents in Courts is regu
and the Criminal Procedure Code.

e proved either by the production
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ays down that the contents of
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oving the contents of

Principle.--The contents of documents must b
of the document which is called primary evidence, or
contents, which are called secondary evidence. The Article 1

the document may be proved either by primary or secon
means that there is no other method allowed -by law for pr

documents.

Objection to mode of proof of document not raised at proper time such objection,

could not be reserved to be taken subsequently.!

Proving of 2 document in evidence, no proof of its execution.?

Only simple copy of document could not be considered as official document of

which judicial notice could be taken.3

Photostat copy of origina] document not proved either by producing originft]
or by tendering certified copy thereof before the Court could not be received I”
Where opposing pﬁlty himself admitted contents of such photostat copy %
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s o fesable ) garding modes of document b

document
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contents of the plaint. | |
evidence.--Primary evidence
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73. Prix J | for the inspection of the Court.

IHU'(“]S th(}
document itself producec
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each part is primary avidence of the docum

Where a document 18 exceuted m (_”.”“wrll)ul‘l-» Oludl counterpyy |
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being executed by one or some of the pknl,luil(l))l(lr :L cach counterpary i _
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primary cvidence as agamsl the parties exceutig

Explanation 2 : Where u number of (.lum‘l'me_lltf ullfel all made by
one uniform process, as n the case n}f \1).1111U‘11{E,‘ ;‘l i()gl*flphy or
photography. cach is primary evidence of 1..u_ thinul,n s of the rest; but,
where they are all copies of a common oFigihiad, they are not primary

evidence of the contents of the original,

IHlustration

A person is shown to have beei in possession of u number of placards, all printe
at one time from one original. Any one of the placards is primary evidence of the contents
of any other, but no one of them is primary evidence of the contents of the original.

COMMENTS

Scope.--This Article defines the meaning of primary evidence which means the
document itself produced for the inspection of Court. Where a document is executed in
several parts, each part is primary evidence of the document. Where a document is
executed in counter part, each counterpart is primary evidence, as against the party
executing it. Where a number of documents are made by printing, lithography, or
photography, each is primary evidence of the contents of the rest. Where there are copies
of a common original they are not primary evidence of the contents of the original.

Primary evidence is the evidence which the law requires to be given first.

r 53 &%) 1 1 1 1 111 . Y

Where objection to admissibility of document was not taken by opposite ptY

wh_c;n such document was admitted into evidence and was duly exhibited, partics, held
ould not be permitted to raise such objection at luter stage.?

Ordinarily it 1s necessar . be in
essary that documents if te ‘ed 1 i should be

i . endered in evidence, 8

original rather than in the ’

shape of true phiotostat cupies.?
Pl'inlal'y UVidenC(_, B | . . r li[l

: 2--Birth Certificate revurdine hirth im vant 1979 registere
1992, Admissibility as or cute regurding birth in year 1979 168 y

] He) 1 1 e . 8 118
idence. Birth Certificate issued by Municipal Corporatio? wi
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Art. 74]

nce thereok Al evldence in rebuttal was produced by prosecution to pr

act were received by the concerned — Unles; . (;f o_}n'uve that
ally proved, sccondary evidence could not be led. Emi;'u u.xd 'r,,?”'H]l]lvn;i'I was
or was based on hearsay which could not be relied upon Accu;u lLLM]'L '-l'hng Y
I letters were attributed, thus, could not be convicted -whcn “:‘“h;i-“htsrfs %O
Hlaced on 1‘ec.ord nor secondary evidence relating thereto was | d .Ollglna]
e acquitted.! & as led/produced,

peistent
mwgol‘lt‘
cuch Jett

Jetters were |

therefore. they wer

Admission of loss of original documents.--The special forum adjudicating
upon claim of parues'could' not Lake. notice of copies of original documents and right];r
kept them out of consideration especially when genuineness of such documents was not

9
qdmitted by executant.”

Approciation of evidence.--Receipts on which conviction was based were
pever put to accused while recording his statement under Section 342, Cr.P.C. Despite
caid receipts having been handed over to Investigating Officer in original, photocopies of
the same had been oxhibited on the file in contravention of the provisions of Articles 73,
75 and 76 of Qanun-e-Shahadat Order, 1984. Offence of forgery for the purpose of
cheating and using as genuine a forged documenit and offence of criminal breach of trust
were admittedly not proved on record by prosecution. Accused was acquitted in

circumstances.®

Evidence. Appreciation of evidence.-Where evidence was led by filing
affidavit-in-evidence, the documents filed alongwith such affidavit, were always exhibited
in the affidavit by the person filing such affidavit-in-evidence. Primarily, it was for the
Court to examine the witnesses producing such documents and to exhibit the documents
s0 produced and/or to refuse production of those documents which otherwise could not
be produced in accordance with law. [t such an exercise was not carried out by the Court,
then it was for the adversary to challenge veracity of any docunf®nt during cross-
examination; or ask for production of its original; and if no such objection was raised
then it would lead to conclusion that production and/or genuineness of the document or

its contents were not disputed.

. 74. Secondary evidence.-
Includes--

'Socondary evidence” means and

(1) certified copies given under the provisions hereinafter

contained;

(2) copies made from the origin
in themselves insure the accuracy of th

compared with such copics;

al by mechanical processes which
¢ copy and copies

K—_‘
3
L ; 1631 and 1989 SCMR 1001 ref. PLD 199
;3?5820’“?* 1237 1586 MLD 1500; 1991 MLD 148; 1991 MLD
2 E .
L g
oo | 516; PLD 1967 Kar. 186 and PLD 1967 Dacca 503 rof

F:ég 1952 FC 63; 1969 SCMR 777; 1974 PCr. L
“op 1 PCr. Ly Note 353 at p. 239.
D 2006 Kar, 294 (b).
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d with the original;

(3) copies made from or compare
(4) counterparts of documents as against the partics who il
_ "J
execute theny and t
(5) oral accounts of the contents of a document given hy .
person who has himsell seen it. ‘

Jllustrations

ary evidence of its contents, though the

an original 18 second
thing photographed was the origing|

(@ A photograph of
ed that the

two have not been compared, i1t is prov
¢ made by a copying machine is

d with u'copy of a lette
yown that the copy made by the

onts of the letter, if it is sl
he original.

() A copy, comparce
secondary evidence of the cont
copying machine was made from t
t afterwards compared with the original is
1 is not secondary evidence of the

(c) A copy transcribed {from a copy, bu
nscribed was compared with the

but the copy not so comparcet

secondary evidence;
1e copy f{rom which it was tra

original, although tl
original.
ith the original, nor an oral

count of a copy compared w
dary evidence of the

(d) Neither an oral ac
hine-copy of the original, is secon

account of a photograph or mac

original.
COMMENTS

\al document was not in issue and same Was
idence.’

Trial Court was to allow secondary evl
__This Article

dence which
e which

Scope.--Where existence of origir

not available, the only course available for

Definition and admissibility of secondary evidence
hat constitutes ‘secondary evidence.’ ‘Secondary evidence' is evi

describes w
er certain circumstances in the absence of that better evidenc

may be given und
the law requires to be given first.

'Secondary evidence' means and includes--

(1) certified copies;
(2) copies made from the origi
e & original i e
compared with such copies; ginal by mechanical processes, and “P
(3) copies made from or compared with the original:
)

(4) counterparts of docun
1ents as agains y o]
and gainst the parties who did not execute thenh

(5) oral accounts of the '
CO ‘ I
ntents of a document by a person who has sect it.

5. PLD 1959 l.ah, 465.
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| bitration award.--Photocopy of awayq filed in the Court, Admissibility as

‘

.
L)
L

1
A_.‘\-‘_-_‘-’.lCe-

Photostat of original document--Evidentiary v

jocument could not be accepted as a 1egg1 document because it was neither the original

; 2 certified copy thereof, capable of "being brought on the record as se
;';iﬂeﬂce. Such document not bearing any exhibit mark would

wuirement of production of document under Order XIII, Rule 1, C.P.C.

alue of.--The photostat of a

condary
not fulfil even
3

| The photostat copies of the original deposit receipts produced. Photostats made
| pelther because originals were bulky nor voluminous but because account holder not
|
!

igreeing to surrender originals. Existence and contents of said de

posit receipts allegedly
admitted by the accused in written extra

-Judicial confession. Extra-judicial confession
self a photostat copy. Existence of the original not indicated by record. No evidence

siowing, photostat made from the original, Photostat copy of such confession would not

t¢ admissible as secondary evidence nor photostats of deposit receipts would likely be
- tadinevidence as secondary evidence of the original receipts.?

Bail application--Photo copies--Admissibility of.--Photocopies of affidavits
fating process-server never going to residence of accused for service of warrants or
mroclamation produced. Nothing on record showing copies having been made from the
onginals, The originals not bulky and voluminous. Photocopies could not constitute
} *ndary evidence of contents of the originals nor could they be admitted as secondary
;
|

“idence and read as such in bail application in circumstances.”

Talb-i-lshhad, notice of. Proof. Production of Postman.--Non-fex‘ammatl.on
of _clerk through whom scribe alleged to have dispatched such notice. O.ngmal notice
ither fequired to be produced through process of Court nor avqlluble for '1ts .
“ltontation g itg scribe and witnesses. Production of such photocopy without seeking

?Er{n1531011 of Court to lead secondary evidence. Notice of Talab-i-Ishhad was not proved
* treumstay geg 6

g 110+ Proof of documents by primary e"idenc.e"-{)?Fl,lilxllﬁ‘ltlé?
rust- ¢ Proved by primary evidence except in the cases herein:

\

'988 CLC 15g3,
1989 MLD 200
PLD 1987 |4y, 208,
1987 MLD 113

1988 MLD 237,
W6 YLR 19,
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== Qanun-e-Shahadat Order, 1954

1llicl

primary evidence except in the cases therein mentioned. Evidence could be ... .

s

existence. condition or contents of a document in the cases mentioned in clayze,
of Article 76, Qanun-e-Shahadat. Case, therefore. did not fall within clauses ¢

Article 76. Respondent-vendee having produced coples of onginals, objectioy 4, |

1 ECUD

. vy e - . 5 R . Yanrirnd avam g3 Ty v G
admissibility was duly raised. Responcdent-y endor had denied execution of docypp...

favour of respondent,/vendee. Except for respondent/vendee’s statement, there v
speck of evidence in support of execution of those documents. Scribes of thess d--:.

persons alleged to have witnessed execution of such documents were net ¢
witnesses. Respondent-vendee’s loan statement could hardly be relied upon

considered sufficient proof of execution of deed by respondent-vendor. Such docur

el

=

were, thus, not proved in circumstances. !

Notice was not given to vendee for production of original notice of Talab-i-Ishhad. He
without brining on record original notice and without seeking permission to lzd
secondary evidepce, notice of Talab-i-Ishhad would not be assumed to have been proved.
Suit was dismissed in circumstances.?

76. Cases in which secondary evidence relating to
document may be given.--Secondary evidence may be given of the
existence, condition or contents of a document in the following cases -

(@) when the original is shown or appears to be in the possession
or power of the person against whom the document is sought
to be proved, or of any person out of reach of, or not subject
to, the process of the Court: or of any person legally bound t0

produce it; and when, after the notice mentioned in Article 7
such person does not produce it;

(b) E’hen the existence, condition or contents of the original have
wffn proved to be admitted in writing by the person agains!
om 1t 1s proved or by his representative-in-interest ;

(© “gllfin ttk}fe original has been destroyed or lost, or when (b
party oliering evidence of its contents cannot, for any othe!

reason not arising from hj 3 o it
: n his own def: - neclect, produce
in reasonable time: ault or neglect, |

(d) when, due to the volume or bulk of the original, copies

thereof have he : her
. en made by n 3 icrofilming or ot
modern devices: ¥ means of microfilming

(e) when the ori

ginal is of such 4 nafire ac be casily
movable: ch & nature as not to

1.
2

PLD 1991 Lah. 400,
PLD 2006 Lah. 267 (c).
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; \Vh9nl glé% '01'1gmal 18 a public documeyt
Artic )

vithin the meaning of

;) when the original is a document, of which a certif .
* permitted by this Order, or by any other |- tlied copy s
Pakistan, to be given in evidence; AW force in

1) when the originals consist of numerous accounts oy ot}
her

documents which cannot conveniently be examined i Court
)

and the fact to be proved is the al p
collection; and general vesult of the whole

() when an original document forming part of a judici 1 .
not available and only a certified copy therJeOf isa al;/ %Ci?;lgllés

certified copy of that certified copy shail al issi
a secondary evidence. by shall also be admissible as

In case (a), (c), (d) and (e), any secondary evidence of the
contents of the document is admissible.

In case (b), the written admission is admissible.

In case (f) or (g), certified copy of the document, but no
other kind of secondary evidence, is admissible.

In case (h), evidence may be given as to the general result
of the documents by any person who has examined them,
and who is skilled in the examination of such document.

COMMENTS

. This Article enumerates the seven exceptional cases in which secondary evidence
Semissible. Under it secondary evidence may be given of the contents of a document in
“iles well as in criminal proceedings.
Secondary evidence of the contents of a document cannot be admitted wi?hmft
Ih.e "on-production of the original being first accounted for in such manner as to bring it
Wthin gng oy other of the cases provided for in the Article. It is incumb
| Who tenders secondary evidence to show that it is admissible;

“Uissibility i ordinarily for the Court of first instance.

ent on the person
the question of

and was in possession of mLu'me(l
ginal document but admitted
the original. Such photostat
received in evidence

tndig Original document was executed by, 4
Ereey ale. Returned candidate’s inability was to produce ol
0 iy of same and photostat copy to be correct cOpy of e
a“dyrgionginal was admitted to be true by the exccutant could be

®d upon in circumstances.3

Flo 1986 Pesh, gg,
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Qanun-e-Shahadat Order, 1984 '
@///7 U\rl 0

: coistered document, therefore, doeg
ablic documents. A TEgIS : : » does gy
t}'l;:n:eg:sss (e) or (f). The entry 1n th.e register book is a.p.ubhc document]ll Ui,
el'g?nal is a private document. A certified copy of the original canngy ;' Ut
ori =

Bivey, |

ln‘

evidence.

Clause () : The Register of Firms being a public document, its entyje ol
L Suy D (

proved only through certified copy of such entries. N : other secondary evi<luh,t

including mere photostat copy thereof would be admissible. Iy

The certified copy of statement of accounts found corroboration from CVidengg
record and assertion of witnesses. The contention of 'bOI‘l‘OWCI‘ t.hut mere producty, tllf
certified copy of statement of the account was n%t by itself sufficient to charge hU”U‘.‘.’(‘r
with liability would not prevail in circumstances.

According to the case of3 when original document happened to be
document, same could be proved only through a certified copy thereof, and by ng g
kind of the secondary evidence under Article 90 of the Qanun-e-Shahadat Order, 1954

Clause (g) : This provision is meant for saving public time. Where the fact ty 1
proved is the general result of the examination of numerous documents and not tk
contents of each particular documents and the documents are such as cannot b
conveniently examined in the Court, evidence may be given, under this Article, as to ti:
general result of the documents by a person, who has examined them and who is skillZ

in the examination of those documents, although they may be public within the meaniz;
of this Article and Article 85.4

Objection to reception of secondary evidence in Appeal Court.-If a
of a document is admitted in evidence in the first Court without any objection, &
objection can be allowed to be taken in the Appeal Court as to its admissibility. Tz
object of the rule is obvious, for, if objection is taken in the first Court, the pat*.;f
producing the copy can ask for an adjournment in order to get the original or else W&
evidence justifying the admission of secondary evidence.

'PI‘OO_f of documents.--The documents produced did not contain identlf,v'”’-i
authority of signatory. Documents had to be proved by examining executant, ﬂU‘h‘Jrf:
witness. The petitioner having made no effort to prove documents, these ¥ °,

rightly not exhibited by the Rent Controller and as such’ could not be deemed & P
evidence.? _

77. Rules as to notice to prod g d evideﬂce L.:

uce.--Secondary (4,

tillgltlzontents of the documents referrgd to in Article 76, paragt b Jo
Zvid not be given unless the party proposing to give such s€ o
ence has previously given to the party in whose possession or P

1987 MLD 19.
1987 CLC 1103,
1987 MLD 408.
(1907) 34 Cal. 293,
1990 ALD 457 (2).
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peument is, or to_fhls adYOCE_lte, such notice tq produce it ag ig
e sped by 1aw; and, if no notice is Prescribed by law thep such notice
pfeﬁfe Conrt considers reasonable undey the circumstances of the case :
provided that such notice shall not pe required in order to render
ndary evidence admissible in any of the f
%0 iy

) , _ ollowing cases, or j
her case in which the Cou;tﬁ-hmks fit to dispense wi%h 1t :-- oAy
0

(1) when the document to be proved is itself 4 notice;

(2) when, from the nature of the case, th

: e adverse party m t
know that he will be required to produc party mus

e it;
(3) when it appears or is proved that the ady

. i _ ec erse party has
obtained possession of the original by fraud or

force;
(4) when the adverse party or his agent has the original in Court;

(5) when the adverse party or his agent has admitted the loss of
the document; and

(6) when the person in possession of the document is out of
reach of, or not subject to, the process of the Court.

COMMENTS

Scope.--This Article lays down that a notice must be given before secondary
“llence can be recejved under Article 76(a). Notice to produce a document must be in

WTiting, Order X1, Rule 15 of the Civil Procedure Code, prescribes the kind of notice to
Produce g document,

" Secondary evidence--Notice proof of. Where document sought-to be prov_ed B
Pr(r)ough Secondary evidence is itself a notice, then there is no requirement to folloygr the
edure provigeq in Art. 77 of Qanun-e-Shahadat, 1984.5

‘hroughsecondary evidence--N otice, proof of. Where document sought to be proved -
S

Moteg, “condary evidence is itself g notice, then thef®e is no requirement to follow the
"€ Provided in Ay, 77 of Qanun-e-Shahadat, 1984.7

Farty aObJECt and scope.--The only purpose of a notice under Article 77 is to glfye.tz
"ty s -POrtunity, by producing the original, to secure the best ev.ulem)sos(hxry
Eh.dQHCelo © effect of 4 notice to produce is that the party serving it may give se

' . . . = ‘e
*ofy the document if it is not produced. If he does not think proper to do so, ther

(R
gy 26,

1
a7 (PCSZ)+ AIR 1937 Cal. 99 = 33 Cr. Ly 818 ).

h Scanned with Camscanner



Of Documentary Evidence 455

Original documenF. Adm_i_ssibility.--Admissibility. Plaintiff as well as two
. nesses stated that the notice was 1ssued and that the said witnesses had attested the
gme- Copy of the notice. Postal_ and A.D. receipt were produced in evidence. Apparently
hocuments in question were itself a 'notlce. Article 77 of Qanun-e-Shahadat, 1984
empted such a document from the_rlgours_ of the said provisions of law. Copy of the
notice was admissible as secondary evidence and there was no need for the permission of
the Court for the same. Document could have been referred to in the statement of the
witnesses to prove its execution, attestation and ultimately its despatch case remanded. !

78. Proof of signature and handwriting of person alleged
to have signed or written document produced.--If a document is
alleged to be signed or to have been written wholly or in part by any
person, the signature or the handwriting of so much of the document as
s alleged to be in that person’s handwriting must be proved to be in his
handwriting.

COMMENTS

Scope.--This Article merely requires proof of signature and handwriting of the
person alleged to have signed or written the document produced.? Mere admission of
?*‘.;EC“ﬁon of a document is not sufficient. Proof that the signature of the executant is in
“s handwriting is necessary.3

Wil Object.--The Qanun-e-Shahadat Order permits secondary evidence to be given
1 regard to the attestation of an attesting witness who is either dead or cannot be
pig“fght to Court. The signature of the attesting witness when proved in evidence 15
makaf every thing on the face of the document and that he saw the executant make his

he ag, Provision of Article 78, Qanun-e-Shahadat is mandgtow in nature ffmd unlfzss
Upon bu,lSEd had complied with the said provision, the receipts and the register relied
Iy his }daccuSEd were mere waste paper. No explanation had been offered by the accused
ecuty efence ag to why he could not tender his Officer on the Special Dut.y and
presumnt.s of the receipts particularly those to whom huge arl}ounts were p.ald. No
Fa enpnon thus could legally be drawn in support of the execution of the receipts and
Progf OHtsbanegedly made to different persons by the accysgd and in the ul.)scr‘ncc of any
proSEcuu ehalf of the accused regarding proper appropriation of t'he Pub!xc I umls,' Llu;
isapproon. could not be blamed for non-production of any evidence in .sum{o:t'.'ol
Eu a2 Priatiop, Inevitahle conclusi_on, therefore, would be that 1f tl.],(? ](),fﬁlc‘ci '()1111.(811:!?;1\"10
“en € executants of the receipts had been produced, their evidence wot

T&.;Ord Vouraple to the accused and from the consideration of the material available on

rraUdule ° °nly inference that could be drawn was that the accused dishonestly and

Y Misappropriated the public funds.!
;20
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