Chapter IV
OF ORAL EVIDENCE

70. Proof of facts by oral evidence.--All facts, except the
contents of documents, may be proved by oral evidence.

COMMENTS

Facts that may be proved by oral evidence.--This Article is not properly
worded. The Article must be read subj.ect to the provisions of Articles 72 and 76. The
;rue meaning of the Article, therefore,_ Is that all facts may be proved by oral evidence,
except the contents of a c%ocument, which cannot be proved by oral evidence, unless oral
evidence becomes admissible as secondary evidence under the provisions of Article 78.

Oral and documentary evidence. Presumption of truth, oral evidence could
not be given preference over documentary evidence. Documentary evidence and
particularly registered document, would carry presumption of truth and a very strong
and exceptional evidence is needed to rebut the same.!

Oral evidence. Definition.--Oral evidence has been defined by the Order to
the all statements which the Court permits or requires to be made before it by witnesses
in relation to matters of fact under inquiry. (Article 118). All facts except the contents of
documents may be proved by oral evidence. This Article is not happily worded. Contents -
of documents may be proved by oral evidence under certain circumstances, viz., when
evidence of their contents is admissible as secondary evidence.

Mere oral self-serving statement of one of the defendants and a chance witness
was insufficient to prove question of fact.?

Abdundant oral evidence, including appellant’s own witness showing that
Possession was delivered to the respondent under sale. First Appellate Court thus rightly
Placed reliance upon oral evidence giving reasons for it.3

No rule of law requires that a particular fact must be proved through production
of documentsg only.4

. Where oral evidence produced by a party was contradictory, same could not be
rEhEd upon_5

tpon 6 The contradictory, inconsistent and ambiguous oral evidence could not be relied
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404 QRanun-e-Shahadat Order, 1984 A .
Oral evidence would have no value in face of documentary evidence,? |
Oral statement would not be of any value where documentary eVidenge in
- . . S 8 .
support of such fact being available was not produced.

Where oral evidence f parties was evenly placed but such evidence when reqg
conjunction with documentary evidence, supported ()1)0550531011 of a party claim ¢
possession of such party, held, would stand established.'

L]

In absence of cogent documentary evidence, Court, held, would be

Justified ¢
decline to place reliance upon oral statements made by witnesg, 10

Where oral evidence of both sides was equally balanced, documentmy evidence
supporting claim of vendee, held, was to be accepted in light of its probative valye,!!

Leave to appeal was granted to consider questions whether oral evidence coul
or was sufficiently satisfactory to displace documentary evidence produced by parties in
the case; whether in holding that petitioners Were not sons of S, because they were not so

shown in pedigree-table Court should have examined other evidence as regards their
parentage. !2

Mere oral self-serving statement of one of the defe

ndants and a chance witness
was insufficient to prove question of fact 13

Where in proof of 3 fact, oral word of one party was against oral word of other

party, Court would rely upon documentary evidence and other circumstantial evidence o
find as to which party was speaking the truth,11

Oral evidence coulg only
its being of a reliable nature ha

: SR . wearded after
inor dlscrepancxes In statements of witnesses recorded

) . ' 3 g all
Appeal from Consent decyee, Conditions.--Consent decree operates &
estoppel for the same ig founded on agreen

. ; : s oIV up
tent of parties, who would consciously 8 e
ce of such agreement. In order to bring the ©
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Of Oral Evidence

Art. 71 407
n cross-e.\'aminat,ion and defer}dants ha.d failed to produce evidence in rebuttal, plaintiff.
l_mq pe deemed to have established their ownership in estate, ! » Plaintiffs
628

Criminal trial.--Facts alleged by the prosecution are to be proved by evidence
on oath in the Coun.and the ev_ldgnce provides a basis for the proof of such facts which
consequently results in the conviction of accused. Principles.?

Execution of document and contents thereof. Proving of.--Principle of law
Where a document is admitted or its execution is proved then the contents of the samc;
are always considered as proved or admitted and no oral evidence to disprove the
ontents of said document is admissible in terms of said Article.?

71. Oral evidence must be direct.--Oral evidence must, in all
cases whatever be direct; that is to say:--

If it refers to a fact which could be seen, it must be the evidence
of a witness who says he saw it;

If it refers to a fact which could be heard, it must be the evidence
of a witness who says he heard it;

If it refers to a fact which could be perceived by any other sensor
in any other manner, it must be the evidence of a witness who
says he perceived it by that sense or in that manner;

If it refers to an opinion or to the grounds on which that opinion
is held, it must be the evidence of the person who holds that

opinion on those grounds:

Provided that, the opinions of experts expressed in any
treatise commonly offered for sale, and the grounds on which
such opinions are held, may be proved by the production of such
treaties if the author is dead or cannot be found, or has become
incapable of giving evidence, or cannot be called as a witness
withcut an amount of delay or expense which the Court regards

as unreasonable:

Provided further that, if oral evidence refers to the existence
or condition of any material thing other than a document, the
ourt may, if it thinks fit, require the production of such

Material thing for its inspection:

Provided further that, if a witness is dead or cannot be found
or has hecome incapable of giving evidence, or his attendance
\
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Qanun-c-Shahadat Order, 1 984 (Art 7

408

ocured without an amount of delay or expense wi,
under the circumstances of the case the Court regards 4
unreasonable, a party shall have the right to produce shahy,
ala al-shahada () by which a witness can appoint Lwo witnesse
to depose on his behalf, except In the case of hudood.

cannot be pr

COMMENTS
Scope.--This Article says that oral evidence must be direct, that is, if it refers o

(1) a fact which could be seen:

the evidence must be of a witness who suys he saw it;

(2) afact which could be heard,
the evidence must be of a witness who says he heard it;
(3) afact which could be perceived by any other sense or manner;

the evidence must be of a witness who says he perceived it by that sense or
that manner;

(4) an opinion or the grounds on which that opinion is held;
the evidence must be of a person who holds that opinion on those grounds,

This Article subject to the proviso, excludes opinions given at second-hand. The
use of the word ‘must’ in the first clause of the Article imposes a duty on the Court
exclude all oral evidence that is not ‘direct’, whether the party against whom it 13
tendered obje_cts or not. The word “direct’ is opposed to mediate or derivative of *hearsyy

Application of Article 71, Qanun-c-Shahadat Order, 1984, Ol
' he the Court. Article 71 of Qanun-e-Shahadat
ins the evidence recorded by the Court
portlodged with the police. !

Miling of.--Witness in Ccr'oss-examinated

ad nominated him to file such affidavit
id nor he had first hand knowledge about
espondent.”

; T used with reference to whatis 108
what is spoken anc egal sense, it denotes that ki ‘u‘
‘ ¢ from the credit given to the ““i“:
1,{? nd competence of some t."')‘w
ath, that it cannot be ‘:‘:: b
some bot.t%&&tﬂﬂﬂﬂ\m\‘
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Of Oral Evidence
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;;?_.;iuced in the p'amcu?ar case, are not the sole grounds for its exclyci
to P! _ lggal Investigations 1o an embarrassing and \(hn 'o: LA\'Llluwm' .“S
kness. 1ts 1ncon11)_etellc_\" to satsfy the mind Oflilﬂ exisl;n{’\ (;'U:; C{Wh’ is
may be I)l-agtlsgd with impunity under its cover‘ comb?L f) | ?C e ne
pearsay evidence i ‘iadmissible”. "The word ‘hoar's'uv' iellr-t;()ls}l[)})f)l.[-”]0
ctimes 1t means whgte\'er a person is heard to s:i}"' ‘S{Jlln:libxul-“? -
nerson declares on information given by some one' Ise: an-l[ “N..‘ill.ts
-'g_vnonymous with "irrelevant” else; sometimes 1t 18

Hearsay evidfzx.lce.--\\'here'the petitioner failed to furnish detail of corrupt
oo in election petition and admm_ed in his own statement that the listed ullcguli(fnl
1t Lcturned candidates were noF .hlS personal observations or his own hearing, such
@ er having heard such allegations from other persons, held, would bring Il::L'lL the
".,’:‘rli;:m'e within the ambit of hearsay evidence which could not be relied upon i: deciding

- G
IJL‘LJ'L]On.

.'Zf.‘:nf;'ﬂ
Iiffcct.--l’luintiff having admitted that he himself did not see the accident, his
i R 5 . . !
sidence relating 10 accident being hearsay evidence was not admissible.”
Mere production of newspaper without examining any witness, does not prove
ontents of newspaper and copy of newspaper rightly rejected-to be admitted in

evidence.”

gtatement of Investigating Officer regarding disclosure of some fact by a
prosecution witness before him, was not admissible in evidence and only a hearsay

. 0
evidence.”

Statement which is merely a hearsay, could be safely ignored. 10

Oral evidence must be direct. If a witness deposed against an accused person

on the strength of having heard so from two other persons (witnesses) that the said
| act then if those two persons (witnesses) are not

accused was responsible for a crimina
met the first witness or even spoken to him, the

ql{estioned whether they had, at all,
evidence of such witness would be inadmissible.!!

bility.--Oral evidence has to be direct. Statement
had no direct and special means of
Opinion of such witness could
of Article 64, Qanun-e-

~ Hearsay evidence. Admissi

;I witness regarding relationship of parties who

n;lf\I\:lledgfa 1'egarding such relationship would be hearsay. Uf

Slxah;(]g“en any welghF or treated as rclevant under provisions
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