20.  Obiject of complaint.

A Magistrate taking cognizance of an ottence on
complaint shall at once examine the complaimnant upon oath, ang
the substance of the examination shall be reduced to Wnting ang
shall be signed by the complainant, and also by the Magistrate

Provided as follows.

(@)  When the complaint is made in writing NOthin,
herein contained shall be deemed to i‘eqtlireg
Magistrate to examine the complaint befora

¢
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1t to the Court of Sessi(:ger section 192.(or sen ding

(b)  When the com

mplainant has b
ol . een made b
o gia }})\ubhc Servant acting or purportiné :oiotu .
Scharge of the official duties. o

‘_(C)

When the case has been transferred under secti
192 and the Magistrate so transferring it hOaI;
| already. examined the complainant, Magistrate to
whom it is so transferred shall not be bound to re-
examine the complainant. (Section 200 Cr.P.cC).

The Scope of Chapter XVI of the CrP.C. is to make
distinction between

baseless and substantial cases from the very beginning with the
object of ensuring that no person shall be compelled to answer a
criminal charge unless the Court is satisfied that there is a prima
facie case for issuing process against him. By this process the
Court is afforded an opportunity of confirming or remov.ing any
hesitation it may feel in respect of issuing process against Fhe
accused. It is only when the Magistrate is satlsfleFl Fhat Fher.e is al
. prima facie case that he would-issue procgss— This inquiry 15 N0
intended to be a substitute for a regular trial but only 2

preliminary inquiry, which is held with gie ;?(})e:st ;i:vfiargng
' . 5 O Q e
person complained against 0% baseless aL ( 1§LD e Kar 351)

iminal tria
unnecessary harassment of a crimine

' ' rotect
One of the main object of section 200 Cr.P.C. 18 to p

the public against

' in
laints filed against them

false, frivolous or vexatious comp lightly accept
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.nt and proceed to issue processes unless th,
fted the allegations made against the accyg,
~.nd are satisfied that a prima facie case has been mad? ou

Ee{\gainst those who are accused of criminal offences. (PLD 199

Kar 253 + PLD 1966 S.C. 171).

written complaina
have thoroughly s

21. Procedures and Mode.

The essential requirement of section 200 Cr.P.C. are that
the substance of the examination of the complainant shall be
reduced to writing and shall be signed by the complainant and
also by the Magistrate. (PLD 1959 Lah 186). Section 200, Cr.P.C.
makes it clear that the examination of the complainant can only
succeed and not precede the taking of cognizable, for, it is an act
to be done after the taking of cognizance, whatever, might be the
meaning of the word cognizance or whatever might amount to
taking cognizance. (PLD 1960 Dacca 631). There is no
requirement of law that the Court on receipt of a. direct
complaint must hold preliminary inquiry. If a prima facié case 1S
made. out, Court can take cognizance of the same after

. examination of the complainant on oath and if no such case is

made out, court is competent to dismi ’
914). p 1smiss the same. (2001 P.cr.L].
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22. Investigation in complaint
nt.

) If a direct complai & . _ .
200 than under‘sub_seﬁ::: (1313;1 ged before the Magistrate u/s
is empowered to direct the : Sech.on 20_2 Cr.P.C., Magistrate
such’ event the investigatingo(l)lfcff3 to mfvestlgate the case and in
exercise ovail: icer of police is 2 i
Code fo: frﬂ/eIr)s(':iv;Z:isnavta}:lable to him in,ﬁ\e Crimiri:ltl;’orl;czezejuiz
accused persons. (20 (;%3 € case including the pbwer to arrest the
Judge in the capacits YLR 1316; PLD 1992 Pesh. 138) Sessions
i 8 g € eapactty of ex-officio justice of peace has power to
issue direction to the police for registration of FIR under section
22-A, 22-B, Cr.P.C. (PLD 2002 Kar 328; 2004 YLR 56).

Withdrawal of urgent complaint would operate acquittal
of a‘ccused and complainant is debarred from filing the second
complaint which otherwise is not maintainable u/s 403 Cr.P.C.
- as well as under Art. 132 of the Constitution of Pakistan. (2001

- P.Cr.L.J.914)

‘Where a complaint is dismissed or the accused is
discharge, a'second complaint for the same offence is not barred.
The Magistrate taking -cognizance of such complaint should
therefore proceed in the manner laid down under this section.
Whenever, a Court is satisfied that the previous order of
dismissal was due to manifest error OF had resulted in the
miscarriage of justice it can entertain the second complaint on
the same allegation.(ZOO] YLR 1107).
” ent in

aint of the same incid
and

his father, brother
nths of the occurrence.
alse and frivolous,

ed filing courter compl

Accus '
e complamant,

trial Court against th
widow of the deceased

Story advanced by the accuse€

liable to be dismissed. (2001 p.Cr.L.
ithdraw the same

plaint in no

the complainant to W
LR 1107)-

. Court permitting | ‘
and file a fresh complaint. Fllmg'of :2351(12 (;:Oole
manner violate the provisions of section 367



23. Recording of Statement.

Whenever a direct complaint is filed tlie statement N

t as well as statements of the witnesses shoy d bz

he Magistrate himself in order to exclude G |
ting and such statements shall ngy y |
Allowed to be recorded by the Reader of the.Cou.rt O any cley, |
It must also be borne in mind that the implication or py, |
implication of the proposed accused depends upon the, |
statements and therefore, extra caution and care should be tak,
so. that an innocent person is not made an accused by the |

- complainant who otherwise |

complainan
recorded by t
possibilities of promp

might succeed in doing so when such statements are recorded |
by the Reader or Clerk. (1994 P.Cr.L.J. 430) Omission to record f

: |
statement is not an illegality but an irregularity curable. (199 |

P.Cr.L.J.713).

{
does not cause any prejudice to accused. Law does not require to |
associate accused person in preliminary inquiry, summoning of |

accused up held. (1988 P.Cr.L.] 477).

Omission on part of complainant to sign his statement

f

24.  Association of accused person.

A person complained against is not an accused person |
and cannot be associated with proceedings in the complaint case
unless he has been summoned as an accused person. Therefore |
the association of the person complained against in preliminary {
proceedings is also illegal. (1969 P.cr.L.]. 547). | |

- Cha“\/\;iersa ihere is differen'ce between versions of witnessesgg
complaint casbef' and complaint case, trial is to be held I
et :3 irst. (1991 P.cr.L.]. Note 81 at page 56) Wher*
connected wist;hoi?: . the.sa.me and only number of accus®
cases can be cong fl?.gommisslon of offence is different, both st
1980'P.Cr.L]. 90 ol1 aied and tried together. (PLD 1987 Lah 245
J-90). But in actug] practice what is done that on€ of
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» twoO cases 1s take ' :
t}'u o and such akg\ up in which the larger set of accused are
{1‘11:1Wh05e nac1 witnesses not examined in the case taken up
u mes appears in the other case are examined as

C;:;rt witnesses under section 540-A Cr.P.C. (PLD 1987 Lah
245). |

25.  Challan in non cognizable case.

. ‘Non C()gnizable offence, investigating officer filing
challan without permission of Magistrate for investigation. Such

challan is a complaint and not a police report. (1980 P.Cr.L.J.
742).

26.  Preliminary Inquiry.

Under section 202 Cr.P.C. and Court on receipt of a
complaint of an offence of which it is authorized to take
cognizance Or which has been sent to it under section 190(3),
Cr.P.C. or transferred to it under section 191, Cr.P.C. or section
192 Cr.P.C. instead of issuing process, may,

if it thinks fit for the reasons to be recorded, postpone the same
for compelling the attendance of the persons complained against
and either inquire the same for case itself or direct an inquiry Of
" investigation to be made by the police officer or by such other
person as it thinks fit for the purpose of ascertaining the truth or
falsehood of the complaint. The above scction further pr'ovic.les
that a Court of Session may, instead of directing an inve.stlgatlon
under the provision of subsection (1), direct investigation to be
made by any Magistrate subordinate to it for the Purpose of
ascertaining the truth or falsehood of the complaint. .It als;)
provides that any Court enquiring into a-case uT\der section 202,
Cr.P.C. may, if it thinks fit, take evidence of witnesses on oath.
Section 203, Cr.P.C. provides that the Court before whom
complaint is made or to whom it has been transferred, OF sent;
may dismiss the complaint if after considering the statemefr\tﬂ:)e
on oath (if any) of the complainant and the resull)tCO S
investigation or inquiry (if any) under section 202, Cr-B&
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is in its judgment no sutficient gmugg\:;rlérr,@‘,f”{
recording his reason= for doing SO. (1991 3L 0K).

e, when holding a preliminary inquiry, .
ained against, ‘an _opportunity
explaining the circumstances against him,' though the grantr,
of such a concession on the part of the Magistrate 1s a mere act,
grace and the accused has no right to it. Section 202, Cr:P.C_ doe:
not lay down any specific mode or procedure for the inquiry
be held there under but leave it to the discretion of tr
Magistrate, which of course is required to be exercised in
judicial manner to examine such witnesses and made suc
inquiries as he deemns fit. (1974 P.Cr.L.J. Note 110 (P.69)).

‘A Magistrat
give the person compl

27.  Inquiry--- Object.

Object behind section 202, Cr.P.C. is to ensure satisfactior
of the court about a prima facie case having been made ot
against accused before he is called upon to answer a criminz
charge for which process may be issued by the Court. (19%
SCMR 922 + 1969 P.Cr.LJ. 692). Object of holding an inquir}
under section 202, Cr.P.C. is limited to find out existence ofé
prima facie case. Court at such stage has before it only one-sided
unchallenged version of the complainant, as neither the accused
is present before the Court nor the witnesses are subjected t0
Fross—examination. One of the objects of holding a prelimi
inquiry under section 202, Cr.P.C. by the Court noz mlf}a’Y
avoid issuance of process to the accused in 1’f' oubt, is ¥

a fit case, but t0

achieve this object Court cannot over stretch th odi
as to convert the preliminary inquiry into e proceedings 0

a full fledged tri

et ouit; < bt(”izil:)f the case. Possibility of th ti
bear the Court fr alse or frivolous at the tria] h ¢ accusatio
< om issuin should not ovef
testl’mony of the com process if the unchall ed

against the accused, rnma facie di alleng
- other wise of . Heosourt while , discloses a casé
of a &
pPrima f

rovisions acie case g -
P s of section - €ase should also k ,
50, Cr.p.c eep in view the

which' Provide sufficie

Ing the
plainant, P
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forso doing.(section 203, Cr.P.C.
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atequaed to an accused agai .

saich=" N accused against a false and frivol

by the complainant. (1998 SCMR 922) olous accusation
) L=

.

28. Remedies.

Q,Cmm[.)o_:’?léﬂl» gt .c‘omplamt----Remedy. Order passed under
S , .C. 1s appealable under section 417(2) subject

the gran.t of lefa\'e to appeal and it is immaterial wheth]eC }:O
order Of. acgulttal i1s passed on some evidence or fofr on
prosecution 1n a complaint case, the aggrieved complainantrcl:grl
apprgach the High Court under section 417(2) Cr.P.C. Ng
revision under section 439(5) is entertain able. (2002 P.Cr.LJ.

181, 513).

The order of discharge revisable while th;t of acquittal is
1990 P.Cr.L.J. 1932, 1987 P.Cr.L]. 294 rel.) Order
pa'ssed under section 203 is revisablg because it is judicial order
and is subject to scrutiny by superior Courts. (1996 MLD 1867).
However, where Trial Court while dismissing the complaint has
neither acted illegal nor with material irregularity. Dismissal
would entail revision. (1996 MLD 111). Accused after dismissal
earns a double presumption of innocence. ( 1997 P.Cr.L.J. 416).

appeal able. (

29.  Dismissal of complaint.
s made or to whom
y dismiss the complaint, if,
oath (if any) of the
ation ot inquiry if any
sufficient ground
cord his reasons

The Court before whom @ complaint i

it has been transferred or sent ma
after considering the statement on
complainant and the result of the investig
under section 202 there is in his
tor proceeding. In such case he sh

).

gom S.eCt.ion 203, Cr.P.C. cmpO‘f@‘
the plaint is made or to whq s tran® = ot on 0

¢ same if after considering the stateme he . to the
“Omplainant and the result of the investigation ¢
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conclusion that there is no sufficient ground for proceeding. T
reasons for dismissal of a complaint are to be brief and not

elaborate or detailed but there must be valid reasons and furthe
more must show that the Magistrate has applied his mind to
facts of the case and considered the evidence and the materi
produced in the inquiry. (1974 P.Cr.L.J. Note 110 at. 69).

- 30.  Dismissal order not bar fresh complaint.

Order of dismissal
1S No b

facts. (
this se

of complaint under section203, Cr'P'Ca
ar to the entertainment of second complaint on the Sa;:
2000 P.Cr.L.J. 489). The dismissal of a complaint U

cfion does not operate as a bar to the re-hearing of a fr?
complaint on the same facts by the same Magistrate. 19}
P.Cr.LJ. 730). ’
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