absconding att==rr a
g and object:

Discharge-—--"""""" its meanin
The word discharge has been den‘ncd' as “To ‘rk‘least,‘,'
disincumber; dismiss. 10 extinguig,

iberate; annual; unburden; |
' obligation (e.g. @ person’s li
orminate employvment of person,
(Black's Law Dictionary)

The resume of the statutory provisions referred to above
.« that the word ' discharge * appearing In section 63 and
<ubsection (3) of section 173 of the Code has been used In the
context of releasing an accused person from custody. (PLD 2001

Lah. '293).

Scope: Import of an order under Section 63 Cr.P.C. is
none other than release of accused person from custody and
could not in any way be interpreted to be cancellation of a case
Or stopping investigation. Magistrate having no control to
interfere with proceedings before police. Order of discharge
under Section 63 Cr.P.C. passed by Magistrate could not be an
order closing investigation over which police alone has control.
i:?e i)iﬁert, 1.1eld only .administrative in nature and not
by Agpellzteoclgfﬁf\izriiafiltu; e Or.der passed in revision

awful authority. (1985 PCr.LJ 244)

ability on an Instrumeny).
release as from prison”

e
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2, Relevant Laws and provisions

Sections 63, 167, 169, 170 and 17303
- 2O
the discharge of an accused. Twq sections of the ¢ o i
. : . : > Code 1.e, .
169 are most important----- keeping their o i e 63 qnd
these are produce here-under: ehticance in view

) of Cr.P.C. deal With

3, Section 63 Cr.P.C.

1" > .

No person who has been arrested by a police offic
] s diec N L ) : er
shall be dlbcharged except On his own bond, or on bail. or
under the special order of a Magistrate.” ’

This provision clearly demonstrates that the concept of
discharge of an arrested person is restricted only to the question
of his release from custody and nothing more. This
understanding is further fortified by the provisions of section
169 of the Code according to which:

4, Section 169 Cr.P.C.

“ If, upon an investigation under this Chapter, it appears
to the officer-in-charge of the police station, or to the
police officér making the investigation that there is not
sufficient evidence or reasonable ground

of suspicion to justify the forwarding of the.ac.cused to a
.Magistrate, such officer shall, if such person 1s n 4cu§tody,
release him on his executing a bond, with or W}thOut
sureties, as such officer may direct, to appear, if czimtd
when so required, before a Magistrate' empovyte:id tg
take cognizance of the offence on a”pollce report ¢

try the accused or send him for trial.

This provision of the Code not only confirms the fa;t :\hat)lti}c\:::
bond got executed from an accused person by,. E‘;uf((:)r thf time
officer is relevant only to his custody and release ibility that
being but at the same time it also visualises fa‘P:;;:ha bond and
tVen an accused person released on the basis 0, ?Lihble with the
3ainst whom there is no sutficient evidence J.\"l]l ;.w tried by @
l{westigating Officer for the time being M2y Zt; and such @
ourt if 2 subsequently pathered eviden




recommendation 15 favourably treated by the 1\4&%“”&“0. .
2001 Lah. 291). Ly

5. Release of accused:

Section 169, Cr.P.C. empowers the officer incharge bol
- Olic.
station or the Qg

Investigating Officer to release an accused in his Custody

executing bond with or without sureties if he finds no suffi; :n
evidence or reasonable ‘ground or suspicion to justi?t,
‘orwarding challan. [1971 P.Cr.LJ. 1164 + PL] 1995 Lah 79]

6. Some misunderstandings of law.

Sometimes either through misunderstanding of law o
through lack of proper application of mind by those concerned ;
simple concept of law practice assumes a meaning which is
neither contemplated by the relevant law itself nor the same fits
‘nto the normal scheme of things. One such example is the law
relating to * discharge’ of an accused person in a criminal case. It
s unfortunate that of late a lot of confusion has been created
about the true meaning and scope of discharge of an accused
person in a criminal case. Lately an understanding is gaining
ground that discharge of an accused person in a criminal case
means that further investigation qua him or his prosecution for
the accused reported crime has come to an end, he has finally
been absolved of the allegations with his discharge virtually
having the effect of an acquittal and, because of such ?
consequence of an order of discharge, such a discharge can l?e
ordered only by the Court competent to try the offence ”T
question and not by a Magistrate if he otherwise lad.(b
jurisdiction to try the relevant offence. All these views have I’
fact been expressed before me in the present case by the Jearn®

q)unsel.for the petitioner. Unfortunately all such notions an
impressions about discharge are

misplaced and misconceived. (PL.D 2001 Lah. 285).
7. Kinds of discharge.

| i /
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There are two kinds of gjq

. Charge.
discharge operates in two ways,

In other words,
1. Discharge of an accused.
2. Cancellation of case/FIR

Discharge of an accused:

In police parlance it is called disc
there only an accused is released fr
deficiency of evidence or non—availability of in criminati
material against him. It is a temporary release, neither thel:aa . i
cancelled nor the investigation is stopped. Investigating Of?iiés
can re-investigate even again the dischargedperson without thz
permission of the Magistrate—but cannot re-arrest the accused
without the prior permission of the Magistrate.

harge-ghee( )

Procedure and permissions.

Sections 63, 167 and 169 of Cr.P.C. are applicable in the
first category of “discharge” police itself can discharge the
accused u/s 63 on his own bond or on bail, prior to getting
physical remand—but if the accused is produced before the
Magistrate and remanded to the Police custody, then police
cannot release him by its own—there are two ways or options
only.

(i) Police can prepare a discharge report u/s 169 Cr.P.C.
and produce the same along with the e?ccused before
the Magistrate and make a request for dlscharge of the
accused—to this, Magistrate again has‘ two options.

elease the accused.

First\to o . d
a report and r
gree with the police rep d send the accused

Second, o disagree with the police report an

0 Judicia] lock up. 5 q
y _ _ . cused under
i Magistrate can himself discharge tl:}of% Cr.P.C. at

Special order as contemplated by s€ d for physical
the time when Police produce the aCCUF{e .strate passes
remand u/s 167 Cr.P.C. Normally, Mag |



10 he persons apprehended u/s 54

for .
jal order u5p1C10n)
spectd under
Arres
IR. .
Cancellatio® of caselF .o called Cancellation Repgy

js ca . (
[n polic @ 1;; read with Rule 24.7 of Pofhce Ruleg

It is prepar® u her a final report drawn on form 255,
). : allan ra . draWﬂ on form 25.56 of poliCe

is not forwarded at the time

i
Rules 1934. Accus€ 1 such reports are sent

hether the offence 15 triable by him or by the
i V\\;\/hen 4 Cancellation Report ( Vi
' ptions.

' e he has again two O
A, To disagree with the cancellation report andNaslz 5&516
" 10. for submission of formal challan on foran 025 6
of Police Rules 1934. Investigating Officer is at liberty
to place the accused person(s) in column No.2 af the
challan but is bound to submit the challan. Afterit,al £
the accused persons shall stand tiral.

B. To agree with the cancellation/Ikhraaj Report O
receipt of such an order the SHO shall cancel the FIR
by drawing a red line across the page, noting t_he
name of the Magistrate canceling the case wit
number and date of order. He shall then returf the
original order to the superintendent’s office to be file® |
with the record of the case. ( see Rule 24.7 of Poli¢® |
Rules). Case cannot be reopened nor the accuse’ |
E’i:’r’:g _ can be re-arrested without the Priof
fase fi:zla(l)ln ch the Magistrate. Investigation is StOPPed

y comes to an end—this way, discharg® |

an accused is diffe
. s different from that of the Cancellatio”

]

p—

¥
i
5

_“
-

- e g .
~ There i only ¢ Be & Cancellation of case.
cvidence or in ¢ ME pround of

. Of
rxmlrmtivc-wm'm
I Y

. discharge ie. Cleﬁdeﬂcytl16
rial is not found againSt

—— y-
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5 __Jt is a temporary release, neither the Case is canc 1
. M 1 e
acc e investigation 1s eSt,Opped ““““ whereas Cancellat; B
not 7 Jifferent grounds. i.e. o

Case has .
) If the case is found to be maljc;
1).

: ously fa] .
owing to mistake of law or fact. | y false or ,f»als.e

i) Or the case 1s non-cognizable.,
11

Or investigation is transferred to another Police
Gtation or District. Here the SHO himself shall cance]
the case without obtaining order from the Magistrate
(See Rule 24.7 of Police Rules). This is the discharge,

leading to cancellation of case, virtually having the
effect of an acquittal of the accused.

iii)

9. Discharge of an accused---------- its effects:

Discharge of accused. Strictly, there is no power for the
cancellation of a case in the Code of Criminal Procedure. Such
power of cancellation however may be treated as inherent in S.
173, read with, 5.190 of the Code, though the language

of Sub S. (3) of S. 173 does not directly refer to the matter.

[ now turn to the understanding of the concept of
discharge developed through various judgments rendered by
lifferent Courts in the Indo-Pakistan Sub-Continent. In the case
f Parul Bala Sen Gupta v. The State AIR 1937 Calcutta 379 an
'-'l.aborate discussion about the true import of the concept of
hSCharge of an accused person during an investigation was
‘mmed up as follows: ‘

Section 62 merely provides that no person whg
'has been arrested by a police officer shall be discharge
€xcept on his own bond, of under the special order ofd a
Magistrate. That section appears in Chapter V of the Co ;
°f Criminal Procedure, which contains merely 8‘:‘?3‘;“
 Provisiong for arrest, escape and retaking. As far as Zial
= Section 63 merely empowers a Magistrate 1n a spe
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case to make an order dischgrging the accused oy,

. Vestigation IS. n progres's. In tl%
circumstances; a police officer may think it right g, foi'c_‘al
himself with an order of the Magistrate, and in syq Ctl
the Magistrate may direct the person to be dischargedase

bond or on bail when the investigation is in progreSS_(AIn
1937 Cal 379).

R
10. Whenan accused can be discharged:
cused where no sufficient cause shoy,

tor his remand to police custody: Magistrate before whom
arrested person 18 produced may proceed under Section 63 rey
with Section 167 Cr.P.C. t0 make a special order to release g
discharge him if police has not been able to show sulfficie
cause for remanding him to police custody- (1997 M LD
1135(b)).

The police has the power to release a person in custody
on his executing a bond with or without sureties for hi
appearance before a Magistrate if and when so required this
Section 169, Cr.P.C. in terms applies only to the case of a1
accu§ed who has never been forwarded \to a Magis’trate and
gmfmed to the stage of investigation by the police.
| usz:sgssearrxtlyis refelelrence by the police to the Magistrate i
could be ay. dqua y no such order under Section 169 CrI*

. passed by the Magistrate. (1971 P Cr. L] 1164).

11.  Release of arrested person:

Discharge of ac

Where .
lnvestlgatmg Officer finds that there I8 no

ent proof agai
nst the A
PETrson on executi ccused he ma use
1 rel accC
ng a bond. The y release an y

the case is tri 0
able e power may be ised Whe
1980 Lah. 28). by a Magistrate or Cou}rlt ofeg:z(s);s 13 4

12.

suffici

D
I Owers under

police durin 5.169, C

| ~ATIng th CrP.C, he

the police Cust()deyC(()lu;';e of investigacgn only be exercised by tiﬂ
(1996 P ¢y on when the accused’
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138 Discharge

cancelled the FLR., if there is no material against the .
OGCw

Y

due to

deficient evide
the forwarding O

* Investigati
powers u/s 169 Cr
during the course of in
This is an interim relief
innocent person who of cours
scrutiny to be made by

nce Of reasonable ground of suspicion t, -
f the accused to a Court. (1999 P.Cr.LJ :wﬁm&@
J 119

on Officer undisputedly has discre
P.C. for releasing an accused on baj] ﬂwsg
vestigation before submission of nrm_oa
made permissible under law 5_5
e will have to stand test of iud Rl
Trial Court. Right course MM_

investigation officer in such cases would be to place name of
~ccused discharged in column 2 of final report u/s 173 n:umm
(NLR 1998 Crl. 516 = PLJ 1998 Crl.C Pesh. 1181 = 1998 H..Ew.m.cm.

1998 P.Cr.L.]. 832).

24. The police rmﬁw the power to release a person in
custody on his executing a bond with or without

sureties

Whatever course the Investigatin i
acting u/ 5 169 or u/s 170, Cr.P.C. it W EnmEmmMM Hc m%% ﬂww
.m:_un:.ﬁ b.:& report 173, Cr.P.C. with regard 8@ result of
SM.mmammaos to a competent Magistrate. (1983 SCMR 270). The
Wmmmn% mwm,\m _M:m power to release a person in custody on his
e mm ?mmm H.:Na 2:._._ or without sureties for his appearan®
160, I m%_m rate if wbm when so required. (1971 p.CrL]
m:ommgmu diff accused is released under S. 169 his case ¥
in column ZOmmMmMHmmJB the cases of other persons mentioned
In former case .ﬁr t .o~ the report submitted under S.173 crPC
placing the accu maa._m Court has no power to pass an order '
S. 169 can only be exe column 2. [1997 MLD 1430] Power und®
investigation when Memmm by the [police during the coursé of
P.CrLJ. 1187) e accused is in police custody- (19%

Sufficient evi .
t evidence: Investigating Officer is noB_umwma v
mﬁlbm

weigh, asses
the course Omm m“@mm <.m_cm.~m the material collected by him
stigation and where the I1.O. finds that the



The Criminal Triq;

Lsed is falsely involved or there is ng

ainst him, the 1.O. can release th lcient evidenc
26, C. (2001 P.Cr.LJ. 199). € accused under s, 16;

Cr.P-

o 'Opinion of police is not binding,

Opinion of police is not bindin

authority whatsoever to give judgmfn?iggtitlihio:rl\t‘ '{ct s o
case, which definitely is the job of the trial Court (1r;9s601f/[the
903). Magistrate can take cognizance of offence ev;en in cas LDf
negative report submitted by Police that accusation is baseleezes0
where Magistrate disagrees he can take action under clause (l;
of §. 190 Cr.P.C. against those whose names have been placed
under column 2 of

challan and he ‘can issue process against those person whose
names were mentioned in said column who appear to him on
the basis of report or other material places before him. (PL] 2002

5.C. 304).
26 Discharge and cancellation----- distinguished:

Terms *“ discharge” and #  cancellation” are not
synonymous and cannot be amalgamated because they have
different connotations——- Where the case is cancelled by a
competent Court, the F.LR. ceases to exist, but where the
accused is discharged the F.LR remains intact and the discharge
order relates to only that particular accused.(1995 P Cr. L] 441).

. Order of discharge under 5,169 not to be treated as anr;
order of acquittal nor the same would. bar 'Subsequeed
Proceedings. (1969 MLD 1822) Magistrate discharging accusey

o : 71 P.Cr.LJ.
on interim poli trv on final report (1971
police report can try "o case against him. (1993

1164) if evidence establishes prima fa .0 u/s 1560);

P‘Cr-L-I- 646) Court can order further inVESﬁ'ga9t(;(()1) cr.P.C. or
tP.C. or can take cognizance of case u/s TR = harge
& rt either can iS¢ B

Woh ®n report is sent u/s 173 cr.P.C. Co
nd or order re-arrest of accused: (
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