k’s Law Dictionary means ”

Arrest according to Blac onary I
deprive @ person of his liberty by legal authority. Taking, und,

rcal or assumed authority, custody of another for the purpose
holding or detaining him t0 answer a criminal charge or cjy,

demand”
5. Relevant provisions of law.
Sections 42 to 105 of Cr.P.C. relate to arrest, summong

warrants and ahscondence of an accused person.

‘] Arrest how made.

/‘ - », :
. Chapter V of Part'Ill, Cr.P.C. contains provision as ty
;mpi ;Zisap; and Ilfg-tak111g of a person to be arrested. Section 4
, e police officer to actually '

smpow ally touch or confine the
’ L,Ze ach: person to be arrested. In case of forcible resistance P
: ecessary force to effect the arrest which means and/ a

C

ncludes em
ployment of other persons to effect arrest, but the

1

y -
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s M0t pbe illeq if he .
buzgshable With death Or im
pu
45).

not ACCuge
prison
The forma] registration
rrest of an accus
a

Of an offence
ent of life, (PLD 1954

of 4 Case jq n
e and/or '

case. (PLD 1974 1.

aly

Ot a sine Qua ngp, to
for ip tigatiq of “O8nizap,
ah 256). S tion Oes not Conte plate any
mality before , Person Can pe Said to g tak
| foz mission to the Custod
:Efficient. (AIR 196

aken In ¢
y Word OF acti
0SC 1125
~According to
station is r‘equlreql
Magistrate (now .Zl a
and District Public

Section

tO report ap\prehensi’
Nazim, istrict Su
afety i

4.

ectable
itnessed by resp
the circumstances 7b IeDeVS\ﬁt;%)'
+ e 96
a searchf undfhe locality. (PLD 1
: rom
persons

olice
arch of p .
hich relate to se armed with
P.C.w icer even . king
7 and 48 Cr lice officer t first seeki
Section 4 ilates that po ] house Wlthouhed is being
ffect arrest, pOsty to residentia t to be searc duty to give

warra"ssion O CHIEEE: S (I:Dh police Offclicalso PrOVIdeSectioﬂ 165,

-rmi O et e O
Pum' d by women, su ithdraw an - premlbeb']' e officer t¢
Occupie Dy t5 them fo Wi re entering owers polic
prior no-hcethis behalf b?fo which emp
facility n rovision,

) other p

CrP.C. is an
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rrant. Herein also strict safeguargg .
: Th

. ade pursuant to and in g a
vided ie. searc i = : .
' .TO tigation. pre-condition to be satlsfleq 1S that artigy,

investig fied as for as p0531ble in record 4,

ds should be shown to exist for believing

things required would be found i such place.

Section 48 detailed procedure where ingress is p,
obtainable under section 47. It authoriges a person acting ung,
warrant to break upon any outer or %nner dogr or Wm.dow o
any house O place if after notification of his authority apg
purpose and demand of admittance duly made, he canny
otherwise obtain admittance. In case of Zanan Khana he is

give notice to the woman in occupation that she is at liberty
withdraw. Constitutional guarantee/ protection set out in Art. |4
of house as inviolable

which renders human dignity and privacy
fundamental _right, hold field with full authority. Official

intrusion, as long as this right exists, cannot be countenance

unless there exists very strong and reasonable basis for sud

intrusion. Entry of police party into premises of a citizen I

~ illegal manner and seizing of house hold effects is un-warranie
and unlawful. (PLJ 1998 Lah. 1158). |

6. Search of arrested person.

Police is competent to make search of the person of @
accused but only once. Search for the second time is an oV
doing on the part of police. (1997 MLD 1463). If sections 51 &
102 Cr.P.C. are read together, the position will be that if !
selged property is alleged or suspected to be stolen one
ng}; ::lretatesh sulapicion of any offence, the seizure must

rted. to the Magistrat i - f
Cr.P.C. (1993 Cri.L.].g956 (Ifflaads)).reqmred il gpcies

reasonable groun
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Power to seize offengjye Weapons 55

The officer or other person

Makip
may take from the person ar

. rested an ‘
\C;fiih he has about his persop, and shal] g3 Weapgpg

ken to the court or officer before Which o Weapons g
tae rson making the arrest is required 1 i

. th.
erson arrested. (Section 53 Cr.p. C). Y this code ¢
p

The seizure Qf pr;)perty belonging t0 g wir:
ice in Contraventhn Ol sections 57, 96, 98, 165

of ivithout the aUthO}' 1ty of any Othgr law infringesoffutr}llc(ieag:r)\.tgi
rights. Even goods' In the possession of a person Who is not
awfully in possession of them cannet be seized except under
authority of law and in absence of such authority, if the goods
are illegally seized an appropriate Writ under the Constitution
can be issued directing the restoration of the 800ds seized. (PLD
1956 SC (Ind) 210).

‘Law makes, taking of action under section 550, Cr.P.C.
contingent on compliance with section 523 Cr.P.C. which
provides that seizure by police officer of property alleged or
suspected to have been stolen or found under such,
circumstances which creates suspicion of commission of any
offence shall, forthwith, be reported to Magistrate who shall
make such order as he thinks fit relating to disposal of such
Property or delivery of same to person entitled to. Even if the
Police officer rightly takes property into possession under
ction 550 Cr.P.C. he is bound to apprise Magistrate ab‘;}‘llt
*ame. Failure on the part of police officer. would fendcse;izes
eizure illegal ang without lawful authority. KeertS - 523
§00ds in malkhana without having recourse to sectlo . his:
Crp, Would amount to have converted the property

"nuse. (PLJ 1998 [ ah 1158),
> When police may arrest without warrant.

arrest:
Any Police officer may, without a warrant,

(1) gnizable offence, OF

in a co r
Any person concerned in a as been made, ©

' int h
against whom a complam

e



9.

)

(10)

The Criminal Trial

been received, or ,
S

. nformation ha so concerned:

his having been

ssion of -Any implement of
se ~

Any person in pos
hO‘:lSe bl‘eaklng;
ed offender;

- ‘
Any proclai session of anything suspected to

Any person in poS
be stolen property;

son obstructing a police officer in his duty
Any per |
o:zsfaping from lawful custody;

| Any deserter from the Pakistan Army, Navy or Air

Force;

Any person concerned in an offence committed out
side Pakistan for which he is liable to be

apprehended under any extradition law or the
Fugitive Offenders Act;

Any released convict committing a breach of any
rule made under section 565 (3) Cr.P.C.

Any person for whose arrest a re
received from another

arrest him without g W

quisition has been
police officer authorized to
arrant. (Section 54);

a5 committed a non-
Presence of th
his name
sidence,

ANy person who h
offence in the

refuses to give

false Name or re

cognizable

€ police officer and

and residence o gives a
(Section 56);

Any pers

offence whi

a cognizable
(Section 15

1Cr.P.C.); IS¢ prevented.
' SN whoge
Sentence has 1. SUspensiy, OF remice: f
;""thme " E’“U_‘ Cancelleq th ml.\.\lo.n .o
- (Section 101 (3)); Y the Provincial
ar !
@) rant yy, be effect d
yal OliCe Ofﬁc@r' (
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57
(b) By a private Person: (Sect;

L ection 59 -
' CF.P.(-,)‘
Ction 65 Cr.P,(’ )
An arrest without warrant g regyl
67, Cr.P.C. According

(©) By a Mdgistratc. (Se

ated by Sections 54

section D4 any police officer may, withouyt
o §

: ] an order from .
agistrate and without a warrant, arrest, any person whe T a
b 1 1 , - ) Nas

been Concermd N any cognizable offence Or against wh as
om a

1.ca5011able complaint has been made or credible information has
(4 Iy

been received Or @ reaﬁsonable Suspicion exist of hig having been
<0 Concerned. (1970 SCMR 7).

10. Arrest of vagabonds, habitual robbers etc.

section 55, Cr.P.C. deals with arrest of vagabonds,
habitual robbers etc. and empowers an officer in charge of a
police station to arrest any person found taking precaution to
conceal his presence or any person who has no ostensible means
of subsistence, or who cannot give a satisfactory account of
himself or a person who is by repute habitual offender. The
police officer is supposed to take all the pre-requisites provided
under the law e.g. section 103, 110, 112, Cr.P.C. before taking
any proceeding under this section. A Magistrate before issuing
notice to show cause under section 110, Cr.P.C. has to comply
with the mandatory requirement of making an order unc.ier
section 112 Cr.P.C. Setting forth the substance of the information
received, the amount of bond to be executed, the terms for
which it had to remain in force and the Member, character ar_ld
cass of sureties réquired, which “had vitiatec.i the €1f1t1}11‘€
Proceedings. This section does not cover the mala fide acts ot the
Police or the complainants. (1997 MLD 2294).

ns are to report to tbe
al Magistrate (now le_a
nd District Public
arrested without

Officer in charge of police statio

, t Magistrate or to the Sub-division

‘afzun, District Superintendent of Police ar

Wa:ty Commission) the cases of all persons
fant. (Section 62 Cr.P.C)).

Distric



11.  Refusal to give name and residence.

A perusal of the section 57, Cr.P.C. would show that
section is applicable to a person:

the

(1)  Who has committed. a nqn—c?gnizable offence ,1
the présence of a police officer; or

(2)  Refuses to give his name and residence on
demand; or

(3)  Gives a name or residence which the police Officey
' . has reason to believe to be false.

Such a person is liable to be arrested in order t
name or residence may be

hat hls

ascertained as soon as the needful is done h
execution of a bond for appearance. In case
non-furnishing bond, the suspect must not

beyond 24 hours but should be forwa

rded to the nearest
Magistrate having jurisdiction. (See Section 57 Cr.P.C)).
12,

Arrest by a Private persons and Procedure on such
arrest.

e is to be released on
of non-disclosure or
be kept under arrest

A private person may arrest:

(1) A person committing a non-bailable ang cognizable
offence in his view, or |
(2) Any pProclaimed offender.

He must withoyt dela
make ,
‘officer or to the y OVer such person tg 5 police
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ing 24 hours. Person arrested cannot b i
police for more thar} 24 hours without a s e? ldetamed Y
¢rate under section 167, Cr.P.C. (2000 P CIZ Iflja 10rder o
Cr.LJ. 1411).

Magis
Gection 65 empowers the i
Magistrate to arrest or direct

arrest in his P resgnce any person for whose

Competent at the. time and in the circumstanc arrest. he is
warrant. This section proceeds on the principle tehs to issue a
empowered to authorize anotheér to do an act can hi?:\ saerllf Ziﬁtc}elzr
' e

same.

14.

exceed

Arrest by or in presence of Magistrate.

y A Magistrate may arrest within the local limits of the

Jurlsdlctlon
(1) Any person who commits an offence in his

presence. (Section 64 Cr.P.C.).

(2)  Any person for whose arrest he is competent at the
time and in the circumstances to issue a warrant -

(Section 65 Cr.P.C).

arrest to whom directed.
at a warrant shall be
e officers. It does not say

olice officer as well as his designation is

to be inserted in the warrant. (AIR 1918 Pat 613). A warrant

addressed to the Sub-Inspector of Police is perfectly legal. The
section is directory and not mandatory in nature and 2

substantial compliance with its prOVision is sufficient. (1896 Pun
Re No.1 Cr.p.1 (DB) ) be directed t0 persons

A warrant may ir o

other than police officer, if the following conditions aré fulfilled.
(a)  There mustbe necessity to arrest
(b)  The necessity must be for

;mmediate arres
officer should be ;mmediately av@
77 Cr.P.C.).

15. Warrant of
erely directs th

Section 77 m
ne or more polic

ordinarily directed to 0
that the name of that p

t; and
ilable.

(c)  No police
(See Section
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78 empoOwers the Magistrate Ist class to direct ,
and holder, farmer or manager of lang

diction for the arrest of:

Section
warrant to any'l .
within his local juris

(1) Any escaped convict;

(2) Proclaimed offender, or
(3)  Person who has been accused of non.
bailable offence and who has been avoiding

arrest..
The person so authorized shall acknowledge in writing

the receipt of having
received the warrant, and shall execute the same if the person
. sought to be arrested is in, or enters on, his land, from or the
land under his charge as the case may be. The person arrested
should be made over with the warrant to the nearest Presiding
Officer for causing the person arrested to be taken before
Magistrate having jurisdiction. This is however, subject to taking
of security under section 76 in which case the person to whom
the warrant is addressed shall take such security and release
such person from custody. A person living abroad neither
escaped convict nor proclaimed offender but required for only
interrogation, issuance of warrant for his arrest is without

jurisdiction. (1993 Cri.L.]. 3214 (Dehli)).

Section 79 relates to delegaftion of power of arrest. No
other person except a

police officer is competent to execute a warrant of arrest under
an endorsement from another police officer. ((1900) 27 Cal 457)-
Ir} the absence of endorsement, the arrest is illegal. ((1962) 2
Cr.L.J. 437).

16.  Warrant of arrest direct : : .
2a ed to Police Of tion
outside jurisdiction. | ficer for execu =

Section 66 ¢ , :
o ur::) ﬁmpowers the person in lawful custody of a"
Pakistan Sgctiont(d; ¢Scaped person and arrest him in any plact
O/ provides that provisions of sections 47, 4
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d 49 applies - arrest under section 66. An arrest wi

an ¢ is regu]ated bv sections 75 to 86 Cr.P.C b:ew\‘Nnh \a
wart: es that police offic.er or any other PQTSOI{QXQZL:SE ,M.)
warran f arrest Sha.” DQEHY the substance therecof to the Po.r:o;
to be arrested, and, “f S()) required, shall show him the warrant.
(Als0 gee Section 84 Cr.P.C.).

7 procedure by Magistrate before whom person arrested

is brought

Gection 86 prescribes procedure by Magistrate before
whom the person arrested is brought before the court which
issued the warrant. Section 86 does not contemplate an elaborate
inquiry of the person arrested. The Magistrate before whom the
person arrested is brought if prima facie is satisfied that he is the
same person which was intended by the court issuing warrant,
shall direct his removal in custody to such court. The word

“shall” is mandatory and not directory. (1971 Cr.L.J. 149 (India)).

However, if the offence is bailable and the person sought
to be arrested is ready to give bail to the satisfaction of the
Magistrate or direction as to furnishing of security as per terms
of section 76 is endorsed on the warrant, the Magistrate is bound
to take bail or security as the case may be. If the offence is not
bailable under second proviso to section 86(1) an accused can be
admitted to interim post arrest bail by Sessions Judge of the
Sessions Division in which accused 1s arrested, by making
accused bound to appear before Court in other District of same
Province or Court of District of other Province. However, it 1s
the trial court alone and not the court granting interim bail
VYhiCh can proceed against surety under section 514. (NLR 2000
Crl. (Lah) 526).

1
8. Proclamation and attachment on abscondence.

The term “abscond” with its derivatives is not defined 1N

;ngpde of criminal procedure, although it occurs in sec}fl)orrl)f3 1?21,

odealnd 5.12‘ of the code and also In secti(zn 172 OfdtO;m i

if an In'this connection section 87(1) of the Code lays N o
Y court has reason to believe that any person agains
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issued by it has “absconded” or is concealip
arrant cannot be executed such court may

clamation requiring him to appear at

* specified place and time before it. From this ith is ev‘idem the
proclamation is issued only after the court has reasons t,
believe, whether after taking eV1de1.1ce or not, that any persop,
agairﬁt whom a warrant has been issued l?y it has a?SConded
was concealing himself with 2 view to avoid the service of the

warrant on him.

In other words the opinion thus formed by the court that
person wanted by it is an absconder must .proceed before any
such proclamation is issued against him. Similarly under section
90(a) a court may in lieu of the summons for the appearance of
any person issued a warrant for his arrest if it sees reasons to
believe that he has “absconded” or will not obey the summons.
In this behalf section 512(1) also lays down that if it is proved
that an accused person has “absconded” and that there is no
immediate prospect of arresting him, the court competent to try
or commit for trial such person for the offence complained of
nay, in his-absence, examine the witnesses produced on behalf
f the prosecution, and record their depositions. (PLD 1978 SC

02;1984 P.Cr.L.J. 3015).

9. Procedure for proclamation and attachment. |

a warrant has been
himself so that such W
ublish a written pTo

The proclamation issued under this section should fix
ate not less than 30 days from the date of publication for the

opearance of the absconder. Otherwi g
egal. (1969 Cri.L.]. 826). ise, the proclamation !

(1) The court iSSUi'ng a proclamation under section 8
}r)llzye?tt any time order the attachment of &
b ]p 'y, movable or immovable or both
elonging to the proclaimed person.

S

P:gge(r)tr delr) Sha“.au'fhorize the attachment of &

district }i]n Ek.mgl,n g to such person within the

the attachnvlv hich it jg made; and it shall authOriZe
ent of any pr operty belonging t0 su¢

@)
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(5)
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(a) By seizure; or

(b) By the appointment of a receiver; or

(c) By an order in writing  prohibiting the
delivery of such property to the proclaimed
PErson or to any one on his behalf; or

(d) By all or any two of such methods, as the
court thinks fit,

If the property ordered to be attached is
immovable, the attachment under this section
shall, in the case of land paying revenue to the
Provincial Government be made through the
District Officer (Revenue) in which the land is
situate, and in all other case;

(e) By taking possession; or
(f) By the appointment of a receiver; or

(2 By an order in writing prohibiting the
payment of rent or delivery of property to
the proclaimed person or to any one on his

behalf; or
(h) By all or any two of such methods, as the
court thinks fit. |
If the property ordered to be attached consist
live stock or is of a

perishable nature, the c?urt
expedient, order immediate sa

s of

may, if it thinks it
le thereof and IN
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the proceeds of the sale shall abide "
such case
order of the court.

¢ 1908. The powers, duties a?\d labilities
6)  ACt Vo ointed under this section shall be th

a recel\’sefhizg of a receiver appointed under Orde,
S;Enefathe Code of Civil procedure, 1908). (Section
0

g8 Cr.P.C.). |
If the property . attached under this section, a person
removing would be guilty
of -theft, under section 379 PPC. (AIR 1940 Cal 163). Property

attached under section g8 cannot be attached by the civil court

so long as the attachment by Magistrate. continues, no title can
be conferred by any attachment subsequently made. (9 C 861).
Where the actual attachment by the criminal court is subsequent
to an attachment made by the civil court, a sale held in
pursuance of the former cannot affect the rights of the attaching
decree holder under the latter. (AIR 1929 Bom 200).

The provision to sub-section 7 of section 88 Cr.P.C
provides that if the proclaimed person does not appear within
time specified in the proclamation, the property attachment shall
be put at the disposal of Provincial Government however, it
would not be attached until the expiration of six months from
the date of attachment or until any claim preferred or objection
rr}:ade under previous sub section is disposed of meaning
thereby that the sale is to be subjected to rights of any person
interested if such rights are established by a decree Ifysg why

| should such rights be not enforceable even if they are obt qined

by a decree with :
- out going befor :
section 6-A s long Boing before ary MagIStrate under sub

Government? Such g si?t ]time p'rcip-erty has not been sold by i
the plaintiff did not maintainable inspite of tha
and that t‘heciilgc . ).t 8O to the Magistrate unclier subt:eecfiaocrtl 6-»
1938 B ree would be bindji

om 321). ng on the Government. (AIR
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the person w1th(')ut an order of the Magistrate
the Magistrate in SL.ICh circumstances to ;()‘1 (Ef)cllwccmed_ [tis for
aCCUS?d should continue to remain in he Cm;:: er .whcthor the
pe del.wer.ed over to the police for the purp(;qe C L}’ﬂot the court or
investigation: Where a Magistrate in tlg. 0 L()mpletllwg the
discretion allowed to him under the law hmlcﬁ;“ exercise of the
of a person to the Police for a limited tim(e odover the custody
urpose, he 18 legally competent to do so (13;2 SfS;/IaRp]aSrzticular
. ' ; PLD

p

1972 Lah, 359; 1969 P.Cr.L.]. 786)

97. Procedure for declaring accused as proclaimed offend
er.

(1) If any court is satisfied after taking evidence th:
fmy person against whom a warrant has beledt
issued by it has absconded or is concealing himselr;
so that such warrant cannot be executed, such
courf ~ may publish a written proclamation
requiring him to appear at a specified place and at
a specified time not less than thirty days from the
date of publishing such proclamation.

(2) - The proclamation shall be published as follows.

(a) It shall be publicly read in some
conspicuous place of the town or village in

which such person ordinarily resides.
(b) It shall be affixed to somc conspicuous part
of the house or home-scad in which such
4es or to some

person ordinarily res
conspicuous place of such town or village;

and

() A copy thereof s
conspicuous part 0

hall be* affixed to some
f the court house:

3) A statement In writin 0
proclamation to the effect that t.he
was duly published on a SPE*-
conclusive evidence that requiré
section have been Complied with,

men
and that the
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roclamation was Pu_blished on such day. (Se

g7 Cr.P.Co.

lable..
o inquiry into the matter if son,

Cti()n

8. Remedies avai

Court . 18 obliged t
| property wlji'ch is to be .

Lttached , an 0bjectfc711 is'preferred in terms o_f sgction 88. Sug
objection would essentidlly entail the ]LIC-I.IC.IE\] inquiry. Mer,
arguments-of competitors wou@ not be sufficient fo,r Purpose
formulating a’ sound opinion. _(NLR 2002 Cr. (Lah) 35
Attachment 18 mater. between -the state and the absconding
the on having any right or interest in th,

accused and the~persor
attached property. Father of the accused has no locus standi
challenge for-recalling the order as he has no interest or righti

the attached-property. (2601 SCMR 383).

Procedure Code provides suitable remedie
under section 87 and 8

r which an absconder cn,

¢

The criminal
to a person aggrieved by proceedings
and section 89 is the only section unde
proceed to have his property restored. From the perusal of these
sections it is clear that the intention of the legislature is to lay
down that a sale, if once effected, cannot be set aside even if the
proclaimed offender appears within two ycars and satisfied the
conditions laid down in section 89 Cr.P.C. However, it would bt
wrong to suppose that the legislature inténded to allow ¢
same person to institute a civil suit for possession of th
property against the auction purchaser. (PLD 1958 AJ & K 50):

29.  Arrest of person already in jail.

Arrest of under trial prisoner lodged in jail in anoth?
case cannot be effected by Police Officers without obser Vit
provisions of Cr.P.C. relating to arrest, mutatis mutﬂ“di’."'\
however, in so, far as second and third methods of confinift
body of person to be arrested and submission of accused are !
word or action concerned. Fresh arrest cannot thus be effec?
by Police unless specific court order obtained in such behalf a
jail authorities not competent to hand over custody of accust 0
police for any period of time whatever. (PLD 1977 Lah 1400)-
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