[Article 15] Fundamental Rights 325
1.5.-' Frt;edom of movement, etc. 'Every citizen shall have the right to
remain in, and, subject to any reasonable restriction imposed by law in the public

interest, enter and move freely throughout Pakist -
an and to resid i
any part thereof. , 98ide and setile i

1. Scope. " - : - 6. Citizen of Pakistan.
2. Article 15 read with Articles 2A, 4,9 7.  Preventive detention.
- 4 '&2.5. T e S 8. Externment and internment orders,
- 32 Object. =i o tetn ol . 9. Power to bar a person's entry in a
4. Reasonable restrictions. - = ===+ “=% " particular place. s,
5. Public interest. T T LD 40! Sending of a person to Darul Aman.

1. Freedom of movement.. Article 15 of the Constitution bestows a right on every
citizen of Pakistan to enter or move freely throughout the country and to reside and settle
in any part thereof. [PLD 2004 S.C. 583] This Article bestows a right on every citizen of
Pakistan to enter and move freely throughout the country and to reside and settle in any
part thereof. Right to enter in the country could not be denied but a citizen could be -

 restrained from going out of the country. Petitioner is a citizen of Pakistan and has a
Constitutional right to enter and remain in the country. Petitioner, in the present case has
left the country on his own and no material has been brought on the record to substantiate -
the assertion that he was forced to leave. Petitioner, in circumstan;ies ‘had prayed for a
relief, which in fact, always remained available to him and he himself.was solely
responsible for not availing the same earlier. No order prohibiting the petitioner's entry in
the country was available and he had never-taken:concrete steps for-coming back to-the
country. Supreme Court, in" circumstances, declined to ‘examiné the ‘issue relating to -
declaration of petitioner as proclaimed offender and observed that Constitutional petition
of the petitioner under Article 184(3) of the Constitution had not raised a question of public
importance, therefore the petition was not maintainable. Even'a proclaimed offender,

“-when arrested, had a right to be tried according to law and such right could not be taken

away from him. By remaining absconder one would lose certain rights but not the right of

| trial according to law. [PLD 2004 S.C. 583] -

- Every citizen has an in alienable right to enjoy the protection of law ancj to be |
treated in accordance with'law and in particular no action detrimental to the life, .liberty,
body, reputation or property of any person shall be taken except in accordance with law. .
No action detrimental to such Fundamental Rights can be initiated except in due course

of law. | il | | N

. Citizens of Pakistan can return to their country as no restra P!
citizen of Pakistan to return to return to his country. Undertaking given by a citi i
come back to Pakistan had no constitutional legitimacy as such citizen dt;.anzic:11 oS
prohibited from coming to Pakistan. Every citizen has undeniable right VF?SI-tc?st alrr: L8
conferred under Article 15 of the Constitution to go abr‘oad and fet.urn tF:he? g
. any hindrance and restraint but it must be kept in view thgtl :t1|§ c?fetlhe Ruwitgrs. -3
 unqualified as is indicative from the language employed in Article o nposad L
‘a specific mention has been made “subject to any rsas PO 158 ?l?e relevant law which
in the public interest”, meaning thereby that such right is subject to

no restraint can be placed on a
zen not to
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326 The Constitution of Islamic Republic of Pakistan, 1973  [Part ~ lI::Chap-1)
is in existence at relevant time but an action which is mala fide or colourable ‘is no
regarded as action in accordance with law. Similarly, action taken upon extrapeous or
irrelevant considerations is also not action in accordance with law. Thereforc? action taken
~upon no ground at all or without proper application of the mind of an authority would also
not qualify as an action in accordance with law and would, therefqre. have to be struck

down as being taken in an unlawful manner.

There is no inherent power in the Executive, except what has been vested in it by
law, and that law is the source of power and duty. The structure:of .the machinery of
government, and the regulation of the powers and duties which belong to the different
parts of this structure are defined by the law, which also prescribes, to some extent the .
mode in which these powers are to be exercised or those duties performed. From the all- -
prevailing presence of law, as the sole source of governmental powers and duties, there +
follows the consequence that the existence.or non-existence of a power or duty is-a
matter of law and not of fact, and so must be determined by reference to some enactment
sor reported case. Consequently there are no powers or duties inseparably annexed to the
Executive Government. It cannot be argued'that-a vague, indefinite and wide power has
been vested in the Executive to invade lipon the proprietary rights of citizens and that
such invasion cannot be subjected to judicial scrutiny if it is claimed that it is a mere
executive order. This is not the position in law. Any invasion upon the rights of citizens by
anybody no matter whether by a private individual or by a public official or body, must be
justified with reference to some law of the country. Therefore, executive action would
necessarily have to be such that it could not possibly violate a Fundamental Right. The
only power of the Executive to take action would have to be derived from law and the law
itself ygoylﬁgx_‘not be able to confer upon the executive any power to deal with a citizen or
other persons_in Pakistan in contravention of a Fundamental Right. Functionaries of
State, are to function strictly within the sphere allotted to them and in accordance with law.
No Court or Authority is entitled to exercise power not vested in it and all citizens have an
inalienable right to be treated in accordance with law. Therefore, an action of an Authority -

admitted to be derogatory to law and Canstitution, is liable to be struck down, -

; - It is bounden duty of the Executive to respect an ordinary legal right of a subject
in the same way as a Fundamental Right. For it is an established principle of British
Jurisprudence which may be treated as constituting a part of the Pakistan law also, that
no member of the executive can interfere with the liberty or a property of a subject except
on the condition that he can support the legality of his action before a Court of Justice.
[PLD 2007 S.C. 642] Freedom envisages in.Articles 15, 16, 17 & 19 of the Constitution
are not absolute, but subject to reasonable restrictions. Fundamental duty of every

propagator, printer and publisher would be to establish that whatever they published is
basedsupon truth. [PLD 2008 Kar. 558] s 12,

2. Article 15 read with Articles 2A, 4, 9 & 25. Article 13(1) of the Declaration of
Human . Rights, .Article 19(1)(d)(e) of Indian Constitution, Article 11 of the 1956
Constitution and Fundamental Right No. 5 of the 1962 Constitution contain analogous

. provisions. As to interpretation and scope of Articles 2A, 4, 9, 15 & 25 of the Constitution,
Article 2A of the Constitution 1973 by which the principles and provisions set out in the
Objectives Resolution were made substantive part of the Constitution, is not a supra-

* constitutional provisions nor it is self-executing. Although, the principles of Islamic Law
and Injunction of Islam have to be kept in view and applied while interpreting the statutes,
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[ . , ; :
the superior Courts did not strike down such
?;Jchstone of this Article. Article 4 speaks about rightl?::isr'\dril\:ilgza;nd ;?gulations ke
with in accordance with law. No action adversely affecting the life Iii:‘: lCILare to be dealt
or property of any person s to be taken except in accordance with l,a\r'tvy T ody, reputation
or act, ex face, which suffer from excess or lack of jurisdiction, or are - The proceedings
mala fide, are the e_xamples, which cannot be termed as “in aécordancomm non iud:ce or
inviolable right. Arhc[e 9 spegks about security of person. Accordincetw“h' aw ..lt =
rson shall be deprived of life or liberty save in accordance, with lgw°;h!s Article, no
with freedom_of moygment of the citizens. Article 25 mentions about eq ?Ime 15-deals
According to it, all citizens are equal before law and are entitled to equaﬁ:?o;gcggsgﬁ::

327

It discards discrimination on the basis of sex alone. It is noted that :

- in this Arti . ' ex u
protection of law’, in this Article does not prohibit classification, which is '::sssc:nglsquac}
< ets out substantial differences. [PLD 1999 Kar. 402] : e s

It

3. Object. The main purpose behind the safeguard in this Fundam ight i

remove all terptonal bamgm_ within the country for the citizen of Pakistan. ﬁr}?LeRé?ghrféz :2
be check against provincialism, regional discrimination and all parochial considzrations
Subject to any reasonable restrictions imposed by law in the public interest; a citizen ié
free to move about, settle and reside in any part of the territory throughout Pakistan:.[PLD
4969 Lah. 908] It is the inherent right of every citizen of Pakistan to move, reside and
setle any where in Pakistan, which has been guaranteed in this Article. The free
movement guaranteed by the present article relates not to general rights of locomotion

N

" put to the particular right of shifting or moving from one part of Pakistan territory to

another without any sort of discriminatory barrier between oné Province and another or
petween different parts of the same province. The. object is the removal of all internal
barriers in the country and to make it as a whole the abode of citizens. However this
Article provides that the right to freedom of movement is- subject to any reasonable

restrictions which may be imposed by law in the public interest. i

4. Reasonable restrictions. The word ‘reasonable’ implies intelligent care and
deliberation, that is the choice of a course which reason dictates. The determination by
onable restriction is not conclusive but justiciable. In

Legislature of what constitutes reas ut |
vides for reasonable restrictions -on the

decidin v particular law pro
g WORINEY e P . f the law but also the

Fundam i nteed, not onl the substantive provision O
i . ed, has to be scrutinized. As regards

procedural part by which the eventual result is secur | be laid
the reasonableness of restrictions, no abstract standard or general pattern ca“f = "’I';
down. The test of reasonableness cannot be put in the straight jacket of a narrow e

[AIR 1963 Bom. 170]

"In the case of East and West
A ' d to the public
The "reasonable restriction” i On® which is imposé wh:?h?;j:lrﬁgaarfy o(: exc:ssive
requirement which it is designed to meet. ) clevant regard but in
will of course be outsile o g odf rjasons " it ¢ in relation to the
considering the disadvantage impose the Cou

- dvantags o itis necessary that
advantage which &1 public S8t ltw ich is to be met and W

clear appreciation of the public nee should conside
prescribe a restraint upon the individual, the Court essively on the subject and at

reasonable restraint, in the sense of nqt bearipg exc ok 5 ubiic A
the same time being the minimum that 1s reqwred to p |

Steamship Co. Corneliué J. (As he then was)

e —
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- 328 The Constitution of Islamic Republic of Pakistan, 1973 [Part - ||: Chap-1)
.3 . The question whether a law imposes reasonable restrictions on the freedom of

movement and residence of a person s justiciable, and in determining this question the
Court has to look at the nature and extent of the restriction, the manner in which it js
imposed-the nature of the right alleged to have been infringed and the underlying purpoée
. of the restriction imposed. [PLD 1958 S.C. 41] It has been held that the restrictions myst

 be reasonable and in interest of community. [PLD 1966 D. 472 (DB) = 19 DLR 10]
.7 = i Arestriction is-unreasonable if it is for an indefinite and an u_nlimited periodfdr, is

T :

| ::‘fTherlath_Jage ‘employed in Article 15 of "the?Con"stitutiOn ‘is free :.fro'fnf-any‘ :
amblg.mt)'(:and no scholarly i}nt.e‘rpretat,i'on would-be needed. “Iniinterpreting a provision ofa -
Constltqtlgn the widest construction Possible in its:context, should be given according to

or a disproportionate to the mischief sought to be' prevented or if the law imposing the

restrictions has not provided any safeguard at all against arbitrary exercise of power.
Article 15 of the Constitution bestows a right on every citizen of Pakistan toenter . -

or move freely throughout the country and to reside and settle in any par thereof. The right

fo"ehter in the eountry carinot be denied but a citizen can be restrained from going out of

the country. Citizehs of Pakistan have a constitutional right and.a §acred prerogative to

enter and remain in Pakistan, "~ » - g : :

" Where a fundarmental right is sought to be restricted by any law, ‘care should be'
taken that it provides sufficient safeguards against casual, capricious or even malicious
exercise of the powers conferred by it, In this respect it must be remembered that though
a law may not in terms restrip‘t'the,exerci;e.'e of certain right under this Article yet if tit has
the effect of doing so, it will be open to challenge. In the case of citizens of Pakistan, there
is a fUhdamental right to enter Pakistan from outside and, therefore, any restriction of
such right will be an invasion of this Atticle. The imposition of restrictions by requirement
of permits, efc., is justified as a réasopable restriction in the public interest. But a law
which subjects a citizen to the extreme penalty of a virtual forfeiture of a citizenship upon
conviction for a mere breach of the permit regulations or upon a reasonable suspicion of
having committed such a breach can hardly be justified upon the ground that it imposes a
reasonable restriction upon the fundamental right to reside and settle in the country, in the
interests of the public. f/PLD 2007 S.C. 642]
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Fundamental Rights - 329
1F53I ndamental right canqot be denied or infringed_ Or curtailed on ground of
laches. Fundamental Rights cannot pg denied or mfnnged or curtailed on the
ground of laches. It c_iepends upon a cn.tlzen to exercise such rights when he so
wishes and no time limit can be prescribed for claiming such rights because the
Fundamental Rights enshrined In the Constitution are always considered
paramount and cannot be curtailed, usurped or infringed by any reasonable
- restriction that may be imposed by law in the public interest. The undertaking
~given by a citizen not to come baclf to Pakistan cannot be ‘equated to that of

*legal restrictions imposed in the public interest. - ' ‘ ‘

The Fundamental Right granted by Article 15 of the Constitution is backed by
international -norms. Article 9 of the Universal Declaration ‘of Human Rights

 declares: that “No one shall be subjected to arbitrary arrest, detention or exile.”
Furthermore, Article 13 states:

/ “Everyone has the right to leave any country,
“including his own, and to return to his country”. The Human Rights Declaration
itself draws it inspiration in this regard from the Magna Carta, which, as early as

1215, proclaimed: “No man shall be outlawed or exiled ... except by the lawful
judgment of his equals or by the law of the land”. Although the Hyman Rights
‘Declaration is not a legally binding treaty, its provisions are considered customary
. international law and binding, as such, on all member States of the United
Nations and therefore on Pakistan. Although the International Covenant on Civil
_ and Political Rights (ICCPR), the treaty that gives legal force to many of the rights
proclaimed in the Human Rights Declaration, does not expressly prohibit exile, it
“codifies the right to return. It's Article 12(4) states that “no one shall be arbitrarily
deprived of the right to enter his own country”. The substance of Article 12(4)
implicitly prohibits forcible exile, since an order that would force a person to leave

his country would in effect restrict his return to the country and therefore would be.

i violation of this Article. It is evident that both national and international law
~ forbid forcible exile. For whatever reason, a go

: vernment cannot force individuals
to leave their own country or prohibit their ret

urn. Notwithstanding national and
international efforts to outlaw political exile, the practice persists in authoritarian
and politically under-developed societies as an undesirable legacy of ancient
times: - : yed '

No restriction can be im
Pakistan who had
S.C. 642

' Securin P“b“.c Interest. Public interest is very wide expression a}nd empraces public
Public A lic order and public morality. It means something in which the interest of the
mattere ?mm_““'ty at large, are kept in view and are duly looked after. [1992 FSC 252]
Curiosity oo Public or general interest does not mean that which is interesting as gratifying
ea per a {ove _Qf information or amusement but that in which a class of cc_>r'n.mun|ty
affecteq [Cumary interest, or some interest by which their legal rights or liabilities are
:n D 1988 Lan, 1] General social welfare or regard for social good and

e > Nterest of the general public in matter of first moment. [PLD 1989 Lah. 554]
Public, 5 1o eMent of citizens may have to be restricted in the interest of the general
pre%ntedp?fson Suffering from an infectious disease. Likewise healthy people may be
eneral public, from entering a plague infected areas.

posed on the right of citizens of Pakistan to enter into
given undertaking not to come back to Pakistan. [PLD 2007

...

; & interests of the g
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330 The Constitution of Islamic Republic of Pakistan, 1973  [Part - II: Chap-1)

6. Citizen of Pakistan. It shouid be noted that the right of f(eedorn of movement
and residence is limited to citizens of Pakistan. Therefore, a person lnvok!n_g. this rlght has
to show that he is a Pakistani citizen, as defined by the law relat!ng to C|t|z.ensh|p. The
status of citizehship on which the existence or continuance of the rlght rests is not one of
the Fundamental Rights guaranteed to any one. A citizen returning from abroad may

reasonably be required to produce a permit or a passport before he is allowgd to gnter the
country. [AIR 1959 S.C. 1215] | ;

6.1 Rightto enter into couﬁtry. Right to enter in the countr'y cannot be denied buta
citizen cah'be"r'estraiqed from going out of the country. [PLD 2007 S.C. 642]

- 6.2 Undertaking. An undertaking cannot be equated to that of an agreement which -
has its own peculiar characteristics, connotations, import and significance. The
-striking . difference between the two would-be the element of. enforcement. The -
agreement can be enforced legally but an undertaking cannot because it has got -
no legal sanctity behind it. [PLD 2007-S.C. 642 - i v e - Soed pates

7. Preventive detention. The provision is ‘not applicable to laws relating to
preventive detention whose constitutionality has, within certain limits, been specifically
recognized. [PLD 1967 Lah. 676] = - : v Vs it SR

~ 8. Externment and internment orders. An order of externment or internment wil

~ be valid only if it imposes reasonable restrictions on the person affected. [52 Cr. L. Jour.
1442] It has been held that a law which does not provide furnishing o_f_grounds to the
externed person, so that he may make a representation, imposes unreasonable

 restrictions on the exercise of the Fundamental Right may be struck down on that ground.
[PLD 1956 Kar. 533] The validity of orders of externment would depend upon the length of
the period for which the statute allows externment. The order will not be upheld if the.
externment is for an indefinite period, or from the country, [AIR 1954 S.C. 229] but will be
sustained if the Act under which it was made was itself temporary, [AIR 1950 S.C. 21 1jor
if the externment was for a short period. [AIR 1950 S.C. 2T] e

9. Power to bar a person's entry in a particular. place. Where under the Rules
framed by the Government the mere satisfaction of the Deputy Commissioner that the
presence in the district of any person who is not a native of the district is or may be
injurious to the peace or good administration of the district is enough to order such person
fo leave the district within a given time or if he is outside district to forbid him to enter it.

" There is no provision for giving to the aggrieved person any opportunity to show cause

- why he should not be ordered to léave the district nor is there any provision for the person
to be resent before the Deputy Commissioner when he may pass such an order. The rule
does not put any limitation on the person during which an order passed thereunder will -
remain in force, held, this is clearly an infringement of Fundamental right of freedom of

movement. Such drastic infringement or curtailment of the right of a citizen to move freely

throughout Pakistan and to reside and settle in any part thereof can only be tolerated

under exceptional circumstances and solely and strictly in the public interest. [PLD 1966
Dacca 576 (DB)] : _

.~ 10. Sending of a person to Darul Aman. Keeping a woman in Darul Aman against
her wishes, his against law. Petitioner a married woman, Categorically stating that she
was not willing stay in Darul Aman, requesting to be set at liberty to look after her
matrimonial and other affairs of normal life. Adults and major worhan who is capable to
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[Article 16) Fundamental Rights 331
take decision cannot be forced to be lodged in Darul Aman to curtail her right of liberty.
Petitioner could not be kept in Darul Aman for definite period agairist her wishes as a
preventive detention. Set at liberty to lead a normal life for a free person. [2006 YLR 35]

" Petitioner 24 years old educated lady, sui juris, cannot be lodged in Darul Aman without
her wishes. Set at liberty to go wherever she liked. [2001 P.Cr.L.J. 599] Petitioner, who
was sent to ‘Dar-ul-Aman’ by order of Judicial Magistrate, moved an application under s.
491, Cr.P.C., before Sessions Judge wherein she sough her release from ‘Dar-ul-Aman’,

" which application having been dismissed, petitioner had filed Constitutional petition
against said dismissal order. Petitioner was sui juris and her consistent stand was that
she did not want.to accompany her parents as she apprehended a danger to her life at
their hands. Article 25 of OWnstitution provided that all citizens were equal before law and
entitled to equal protection of law and there would be no discrimination on the basis of sex
alone. Under Articles 9 & 15 of Constitution no citizen could be deprived of liberty and no
restriction could be imposed on the freedom of citizen. Sessions Judge being aware of
legal status of petitioner, while passing impugned order, observed that petitioner could be
sent to Dar-ul-Aman if she liked so. Impugned order of Sessions Judge was ambiguous in
nature as on the one hand Sessions Judge had imposed a condition on petitioner that she
- could only accompany the relative relating to her within the prohibited degree and on the
other hand he ordered that she could be sent to ‘Dar-ul-Aman’ if so liked. Petitioner, in
circumstances was never given a choice as she had filed petition with prayer to be set
~ free. No restriction on the movement of petitioner could be imposed by Sessions Judge.
High Court allowing petition, set aside order of Sessions Judge to the extent of restriction
imposed. Petitioner being sui juris citizen of Pakistan, was set free and she could lead a
 life of her own choice. [2004 P.Cr.L.J.-1084; 1998 SCMR 6 ref] = -

16, F_reedom' of assembly. Every citizen shall haye'fhé 'r_i-éht'to'assefmb-le‘
peacefully. and without arms;, subject to any reasonable restrictions imposed by
law in the interest of public order. : L

SYNOPSIS

1. Scope. . ‘ 4. Inthe interest_bf Public Order,' |
2. . General. " . 5. Freedom of Assembly and Public
3. ~Peaceful. 0% | Order. ' :

6. Rightto hold demonstration.

: 1. - Scope. Provision contained in Article 18 of the Covenant on Civil and Political
Rights, the First Amendment to the Constitution of the U.S.A., Article 19(1) (b) and (3) of
the Indian Constitution Article 9 of the 1956 Constitution and F.R. No. 6 of the 1962
gon_sﬂtution are analogous to the provisions embodied in this Article. Freedom envisages
in Articles 15, 16, 17 & 19 of the Constitution are not absolute, but subject to reasonable
restrictions. Fundamental duty of every propagator, printer and publisher would be to
establish that whatever they published is based upon truth. [PLD 2008 Kar. 558] _

2. General. The right to free assembly is a sacred human liberty which is of the very
essence of democracy. It connotes that the citizens have the right to assemble peacefully
at any public place for the discussion of public questions of any kind. [(1949) 335 us 886]
Persons are entitied to assemble and to discuss the public issue of the day; and thus, ina-
lawfut manner, without incitement to violence or crime, to seek redress of at!eggd
grievances. The need is imperative to preserve inviolate these rights, in order to maintain
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332 The Constitution of Islamic Republic of Pakistan, 1973  [Part - Il: Chap.1]
the opportunity for free political discussion, to. the end that Government may be
responsive to the will of the people and the changes, if desired, may be obtained by
peaceful means. [(1937) 299 US 353] Appointment of a Government servant should not
be based on political dictation, principles of transparency and good governance are not tg
be flagrantly violated. {PLJ 2004 S.C. 224] : b

The constitutional right to freedom of assembly, although fundamental, is not in
its nature absolute, and it is subject to reasonable restrictions with necessary conditions
to safeguard the public interest. [PLD 1965 Lah. 642] Such restrictions may however be
imposed only to prevent the grave and immediate danger to interests which the State may
lawfully- protect. The constitutional . guarantee is not to be construed -as alicence for
illegality or as an incitement to violence and crime. In the United States it is now the
generally accepted rule that freedom of assembly .is susceptible to restriction,-or_p_lyv-to_ A
prevent grave and immediate danger to interest, which the State:may lawfully protect.-In.
other words, any attempt to restrict freedom of assembly must be justified by clear and
present danger and only the gravest abuses, endangering ‘paramount interests, give

occasion for permissible limitations on the right. .=
The right_ to assembly freely is subject to two conditions:
() the assembly sh-ould be for a peaceful purpose, and
(ii)_ no participant should have any arm.

~ Itis not a Fundamental Right of a citizen to carry arms to an assembly even if he
holds a licence for their possession or to join an assembly the object of which is. not
peaceful. Therefore, laws which punish members of an unlawful assembly, or authorize
the use of force to disperse such assembly, are not infractions of the right of freedom of -
assembly. Nor are a Magistrate's power under Section 144 Criminal Procedure Code,
unconstitutional, if they are exercised in good faith for the protection of public interest.
[PLD 1957 Lah. 213 + 1990 MLD 1807] 3 '

3. Peaceful. The assembly, must be peaceable and unarmed. As observed by Benn®
and Peters, Public assembly presents more difficulties than discussion. Since public -
meetings may degenerate into riots, there is often a better case for suppressing them.
Freedom of assembly and association are necessary if criticism is to be heard and
produce results, but for that very reason they need to be more strictly limited than simple
freedom of discussion. The most elementary duty of a Government is to preserve the
public peace, when a public meeting threatens to turn from airing grievances to smashing
windows the time has come to disperse it. The word ‘peaceful' indicates protection is
giVen only to orderly assemblage. Disorderly or tumultuous assemblages may be
forbidden. It is obvious that the right exists only in the case of an assemblage for lawful
purpose. [(1876) 92 US 542] :

4. In the interest of Public Order. It is not a Fundamental Right of a person to
carry arms to an assembly even if he holds a licence for their possession or to join an
assembly the object of which is not peaceful. It is held that provisions of S. 30 of
Amended Police Act are repugnant and violative of Articles 16 and 20 so far it relate to
"public interest' which is much wider phrase than the “public order' used in Articles 16 and
20 of the Constitution, therefore, to that extent it is ultra vires. [1990 MLD 1 807]

Scanned with CamScanner




Fundamental Ri | 333
[A Freedolll of As Iy ublic Order. The Constitution in the Article d
under

rence Nas guaranteed the freedom of assembly subject to the following th
‘ ree

refel® ..
“mitanons.
the assembly must be peaceful and for peaceful purpose

(b) the members of the assembly must be unarmed and

o this right is sgbject to any reasonabl o & :
(€) . terest of public order. e restrictions imposed by law in the

The expression "public order' is not defined in th ituti

of wide connotation and signifies that state of tranquility :recv%ri‘;ﬁ;ugr%%r\l;i?hgnns: pgesslon

3 political s0C ety s 2 result of the internal regulations enforced by the Governmenllt :::" OI:

stituted. The words are wider than and include the words “security of Sta'::'

fik 1950 S.C. 124 + AIR 1943 FC 75 The Lahore High Court has held that danger to

tyman life and safety and the disturbance of the public tranquility fall within the purview of
on “public order'. [PLD 1957 Lah.-213]

Right to hold dempnstratlon. Right to hold demonstration is conferred on every
citizen as 2 fundamental right under Article 16 of the Constitution which provides that
every citizen should have the right to assemble peacefully and without arms subject to
reasonable restrictions imposed by the law in the interest of public order. Holding of
sential elements in a democratic set-up;

_ . lly. Right to  assemble peacefully is a sacred and
hich cannot be abridged or construed or termed an offence of unlawful
ion cannot be translated as @ crime as the

inalienable right w
- gssembly. Right guaranteed under the Constitutio
t to denial of such right undermining the ideas of civil liberty, freedom
damental right by the citizens

same would amoun
f assembly. Exercise of fun

of expression and freedom O

iustifiably be made ground for registering F.I.R. against them. D

held in exercise of right of freedom of assembly in terms 0
Constitution. [PLD 2011 Kar. 99] i~ T

- Article 17 as substituted by Constitution (Eighteenth Amndt.) Act, X

of 2010:-

'17. Freedom of association.—(1)

form associations or unions: subject to any: .

law in the interest of sovereignty of integrity of pPakistan, pu 7 :

(2) Every citizen, not t;eing in the service of pakistan, shall have the tr'f:;

to form or be a member of @ political party, subject t0 any reaeonable restncl .
he sovereignty or i of Pakistan an

imposed by law in the interest of t _
' e Federal Goyernmen

such law shall provide that wheré 'th :
dicial 10 he
political party has been formed OF is operating I nner pre o
er ederal govern ent shall, W! in

urt whosé decision

sovereignty or integrity of Pakistan e
days of such declaration, refer 11 atter to the SUPTET

on such reference shall pe final.

(3) Every political P
acﬁtordance with law.]

1 Subs bv Constitution (Eighte
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334 The Constitution of Islamic Republic of Pakistan, 1973 [Part — ). Chap.q
Article 17 before its substitution by Constitution (Eighteenth Amendmeny) Act x oi
2010, ran as under:- By

“17.  Freedom of association. (1) Every citizen shall have the right to form association _
unions, subject to any reasonable restrictions imposed by law in the interest of 2[50verei S
integrity of Pakistan, public order or morality]. 9nty or

’l(2)  Every citizen, not being in the service of Pakistan, shall have the right to 1o
member of a political party, subject to any reasonable restrictions Imposed by |aw in the Int a
the sovereignty or integrity of Pakistan and such law shall provide that Where { erest of
Government declares that any political party has been formed or |s Operating | . ederg
prejudicial to the sovereignty or integrity of Pakistan, [or public order]* the Federa) - Manner
shall, within fifteen days of such declaration, refer the matter to the Supreme Court whos ®Mment
on such reference shall be final: . v . @ decision

[Provided that no political party shall promote sectarian, ethnig, |
animosity, or be titled or constituted as a militant group or sectif._)n"]5 :

(3)  Every political party shall account for the source of its funds in a
[(4)  Every political party shall, subject to law, hold intra_-'party ele

°Si°"§l hatreq o

CCordance With law)
ction to elect itg office-

1. Freedom of association. ; 12. . *Political rights” and “Political
2. “Reasonable restriction”. Justice”. - ‘
3. Right to form association. “-13. Reasonable restriction, .
- 4. Association of persons. s 14, “Not a check against all violations of -
5. Wnether a union can function - - the Constitution. -
+ independently. . e - 15. Companies.
6. Publicimportance. : -16. Trade union.
7. Public order. i 17. Regulations.
8.  Political justice. Sx ' ; 18. Government servant, -
9. Morality. . _ 19. Raising of construction over own’s
10. "Art. 17(2)—'Operating’ includes both - property.- . . 2]
h_ea_ll_thy and unhealthy operation ofa 2. Article 62 read with Article 8-A—
political party. - ' : ~ Conduct of General Election Order,
11. Right to form political party. : 2002 (C.E. Order, 2002). =

1. Freedom of association. The provisions of Article 17 are analogous to the
provisions of Article 11(1) and (2) of the Covenant on Human Rights, Article 19 (1) (e) and
(4) of the Indian Constitution and Article 10 of the 1956 Constitution and Fundamental
Right No. 7 of 1962 Constitution. Article 17(2) provides a basic guarantee to the citizen
against usurpation of his will to freely participate in the affairs and governance of Pakistan
through political activity relating thereto.

2. Subs. by Constitution Fourth Amendment Act, 1975, w.e.f.-21.11.1975 for the words “morality or
public order". ] -

3 - Subs. by Ibid. in place of original clause which read as under: g a8

(2) Every citizen, not being in the service of Pakistan shall have the right to form or be a _me.mber ofa
political party. Every political party shall account for the source of its funds in accordance with Iaw._

4  Inst. by Legal Framework Order, 2002. = :

5 Added by Legal Framework Order, 2002.

6  Added by Legal Framework Order, 2002,
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While the rights guaranteed under sub-Article (1) of Article 17, Constntt_mon of
Pakistan (1973) are subject to “any reasonable restrictions imposed by law in the interest :
of morality or public order", sub-Article (2) guaranteed "the right to form or be_ a membgr
of a political party with the further obligation to "account for the source of |tswfu.nds in
accordance with law."” The words "sovereignty or integrity of Pakistan” were added in sub-
clause (1) after the words "in the interest of' and before the words "public qrder and
morality" by the Constitution (Fourth Amendment) At, 1975, (LXXI of 1975). Earlier by the
Constitution (First Amendment) Act, 1974, (XXXIII of 1974), sub-Articles (2) and (3) were
‘amended In its present form. [PLD 1988 S.C. 416 (p. 518)]

A perusal of Article 17 of the Constitution of Pakistan (1973) indicates that clause
(1) thereof confers on every citizen the right to form associations or upions, subject tg any
reasonable restrictions imposed by law in the interest of sovereignty or integnty. of
Pakistan, public order or morality. Whereas, clause (2) confers on every citizen, not being
in the service of Pakistan, the right to form or be a member of a political party, subject to
any reasonable restrictions imposed by law in the interest of the sovereignty'or integrity of
Pakistan, it also empowers the Federal Government to declare that a political party has
been formed, or is operating in a manner prejudicial to the sovereignty or integrity of
. Pakistan, subject to a reference to be made within 15 days from such declaration to the
Supreme Court whose decision on such reference is to be final. [PLD 1993 S.C. 473]

.- Democracy is a method of life which provides and paves way for achieving
political, economic and social rights which a human being is entitied to and almost all of
them have been gUaranteed by the Constitution as Fundamental Rights. The political right
or political justice does not end with the election to the Assemblies. It is an on-going
process which starts with the formation of the political parties, participation in the elections
and thereafter to operate and participate in governance of the country by the majority rule.-
~ How can in these circumstances be it coritended successfully that immediately after the
election the political rights cease to exist. It is triie that such Fundamental Rights ‘which
emanate from Article 17(2) travel to the Assemblies with the process of election and may
be regulated by other provisions of the Constitution, namely, Articles 50, 51, 52,91 and ~

92, but it will be a far cry to state that these provisions of the Constitution put an end to
the Fundamental Rights which had started with the formation of political parties. [PLD .
1993 S.C. 473 + PLD 1988 S.C. 416] . " ; s & p

Article 17(2) of the Constitution guarantees the right to form or to be é rrner'nbeerf

a political party and to operate as the formation and operation of a political party are two

such spheres which by a process of legal path as

r H . .
party attains its bl - : 5 provided by the Constitution and law the
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336 The Constitution of Islamic Republic of Pakistan, 1973  [Part - II: Chap-1]
political parties working outside the Assembly as un-elected representatives. The Minister
is not only collectively responsible to the National Assembly, but he is also accountable to
the people. Thus, if the political right as conferred by Article 17 is violated in breach of the -
provisions of the Constitution, Article 184(3) can be invoked for violation of Fundamental
Rights. ' : : ; ,

The infringement of Fundamental Rights can be in many ways. At times even a -
law made by the legislature may offend a Fundamental Right and to that extent it may be
void, but in certain cases the law may not be void, but the machinery adopted and the -
orders passed under it may be such which violate the Fundamental Rights, they are thus
challengeable. The same principle will apply where the Constitution imposes any
restriction on exercise of a Fundamental Right and provides parameters and conditions
for exercise of such power. Any authority or person exceeding that jurisdiction passes an
order which is not within the framework of the restrictions imposed, then such order
violates the Fundamental Rights and can be scrutinized by Supreme Court as provided by *
the Constitution. Therefore, the order passed by the President dissolving National”
Assembly and dismissing the Prime Minister and the Cabinet under Article 58(2) (b) of the

‘Constitution does affect the right conferred under Article 17(2). It is only to be seen that
although the President of Pakistan is empowered to pass an order for dissolution of
National Assembly in certain given circumstances, have they been observed without
infringing the Fundamental Right. Because Fundamental Right can be restricted or .
controlled in terms of the provisions of the Constitution and no authority can derive power
~ from any other source to restrict, abridge, offend or violate Fundamental Right. [PLD 1993

S.C. 473] ,
Individuals have the right to organize themselves into parties and even into
special groups to advance causes and to circulate their views and difficulties and to
advocate their cause in public assemblies. It is only when people combine together with
illegal purposes, that the law prohibits their association and creates vicarious liability for
acts done by others. '

The right to form an association does not include a right that the association must -

be recognized by the Government. Therefore refusal by the Government to recognize an
association does not infringe the right. [AIR 1962 S.C..263]

The right does not refer to statutory bodies like Local Boards and Municipalities.
Hence, the supersession of a local board or municipality under the relevant law:cannot be
deemed as an.invasion of the Fundamental Right to form associations or unions. [AIR
1952 Cal. 901]

|

1.1 Application to political party. Political party cannot be formed or operate in.a .

manner prejudicial to the sovereignty or integrity of Pakistan. If the Government
succeed in establishing that any political party is operating in a manner prejudicial
to the sovereignty or integrity of Pakistan provisions of Article 17 of the

Constitution read with S. 15 Political Parties Order, 2002 can be invoked. [PLD

2011 S.C. 997]

2, _“Reasonable restriction”. Freedom envisages in Articles 15, 16, 17 & 19 of the
Constitution are not absolute, but subject to reasonable restrictions. Fundamental duty of
every propagator, printer and publisher would be to establish that whatever they published
is based upon truth. [PLD 2008 Kar. 558] Word ‘reasonable” means just, proper, fair,
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(Article 17] ~ Fundamental Rights 337
equitable. Reasonable restriction within the contemplation of Article 17 of the Constitution

" one which does not deprive the society as a whole or the majority of people from
exercisiné their fundamental rights. [PLD 1985 AJ&K 95] Total prohibition on freedom of
association is not envisaged by Article 17(1) of the Constitution but the right can be
regulated/restricted by law if any of the four ingredients of Article 17(1) is present. This
does not admit and permit total denial of input. [PLD 1997 S.C. 781]

3. Right to form association. Right to form or be a member of political party
conferred by Article 17(2) of the Constitution includes the right to context election and
form Government by a political party commanding confidence of the majority. of the
- members of National Assembly or a Provincial Assembly as the case may be. [PLD 2009
8.C. 107; PLD 1989 S.C. 66] il - e g
Clause (1) of Article 17 of the Constitution indicates that it confers on every
citizen the right to form associations or unions, but this right is subject to reasonable
restrictions imposed by law in the interest of sovereignty. or integrity of Pakistan, public.
order or morality. Whereas clause (2) of the said Article confers on every citizen, not
being in the Service of Pakistan, the right to form or be a member of a political party, .
subject to any reasonable restrictions imposed by law in the interest of two items specified
therein, namely, _ . ' S s
(a) the interest of the sovereignty; or :
(b).  integrity of Pakistan. - Laros ‘ S
It also provides the mechanism whereby any political party, which has been formed oris
operating in a manner prejudicial to the sovereignty or-integrity of Pakistan, can-be-
prevented from functioning by making a declaration to that effect and making reference in
respect thereof within 15 days of such declaration to this Court. [PLD 1997 S.C. 781 =
. PLD 2003 S.C. 955] Every citizen has a right to contest election but.the relevant principle
do not confer an unbridled right on every citizen to contest an election. The right to
contest an election ‘is subject to the provisions of the Constitution and the law, and only
those citizens are eligible who contest election who possesses the qualifications
contained in Article 62 and the law including the law made under Article 62(i) and do not
suffer from disqualifications laid down in Article 63 of the Constitution and the law. [PLD

2003 S.C. 955]

_ Provision of Article 17 of Constitution of Pakistan, 1973 confers on every citizena -
right to form an association or union subject to any reasonable restrictions imposed by
‘law in the interest of sovereignty or integrity of Pakistan, public order or morality. [2001
PLC (CS) 933] Law which is inconsistent and in contravention of Fundamental Rights or
which takes away or abridge such rights, was void to the extent of suchzcontraveption.
Paramountcy of Fundamental Rights is recognized by Article 8 of Constitution of Pakistan,
1973 limiting the powers of State organs to the extent that what had been conferred by
the Constitution as Fundamental Rights, could not be taken away or abridged by the
- State. What had béen guaranteed by the Constitution as a Fundamental Rights could not
be annihilated or taken away in the garb of ‘reasonable restrictions". {2001 PLC (CS) 933

i i iati i hts
C ituti ition to form a Registered Trade Union Association for the rig|
e retenk ? order completely banning

of its members is competent. [2000 YLR 2644] Impugned gty
activities of a Union is void being in conflict with Article 17(1) of the Constitution. :

2000 Lah 2139 = 2001 PLC 1]

Vi
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338 The Constitution of Islamic Republic of Pakistan, 1973 [Part - II: Chap-1]

Position” of the Federal Government, Provincial Governments and oth'er State
functionaries on the issue of ban on political activities i.e. rallies, strikes etc. having been
found to be divergent, the matter was admitted to a regular hearing by the Supreme Court
to consider the questions as to whether ban on political activities had been validly
imposed and if sc under what provision of law. and whether the restrictions, so imposed,
were ultra vires of the Fundamental Rights guaranteed under Articles 15, 16, 17 and 19 of
the Constitution of Pakistan, 1973. [2000 SCMR 770]

, No material available which might have justified the District Magistrate to interfere
in the holding of referendum for determination of Collective Bargaining Agent and was not
clear whether the order of the District Magistrate was passed under S. 144, Cr.P.C.
neither any provision of law nor any period was prescribed in that order. Such order was

. ‘1o deprive workers of their Fundamental Rights as guaranteed under Article 17 of the
Constitution. {2000 PLC 6] - : : ik

4. Association of persons. Islam does not prohibit an association of persoﬁs from
forming themselves into a society under the law of the land to attain the status of a juristic
person with the legal capacity to take out or defend proceedings in Courts/Tribunals like

- other individuals/citizens. [1999 SCMR 2918} ' : |

S.. Whether a union can function independently. Union is an organization of
employees furthering the interest of workers with respect to higher wages, improved
labour conditions, bettering the hours of labour. In other word, it is a combination of
workmen for the purpose of securing by united action favourable conditions as regards
wages, hours and terms of employment by bargaining on behalf of the workers with
employers. A Labour union can either be a corporate body or an unincorporated body. An
unincorporated union can \:unction and for certain purposes, it can be treated as a legal
entity. However, it may be stated that since strictly speaking an unincorporated body is not
a legal entity for all intents and purposes, it is doubtful, whether it can enter into a binding
contract . on behalf of its members with :its employer. On the other hand, a.

| corporated/registered union is a legal entity, and thus it can enter into a binding contract

| with an employer. Any change in the membership will not affect its legal status. Since
there is no requirement under Article 17(1) of the Constitution that an association or a
union is to be registered, strictly speaking, there can be a union without any registration
but it cannot effectively function unless it is registered and a legal framework is provided
within which it can operate as a collective bargaining agent for its members. The
operation of a union is sine qua non for exercising the Fundamental Rights guaranteed
under Article 17(1) of the Constitution. [PLD 1997 S.C. 781 ] i

6. Public importance. The expression “public importance” has been interpreted by
the Supreme Court in the following cases: i

(i) . Manzoor Elahi vs Federation; PLD 1975 S.C.66.
(i)~ Ms. Benazir Bhutto.vs Federation; PLD 1988 S.C. 416.
(iif) ~ Salt Miners’ Labour Union vs Director of Industries; 1984 SCMR 2061.
| (iv)  Ms. Sbahida Zaheer Abbasi vs President of Pakistan; PLD 1996 S.C. 632,

Whether a particular case involves the element of “public importance” .is a
question which is to be determined by the Court with referencg tg .the fagts anfi
» circumstances of each case. There is no hard and fast rule that an individual grlevgnce

j
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can never be treated as a matter involvin lghts

‘ 9 question of “ny k. . 339
cann%t ::aed Saasldathat a casue brc_;ug_ht by a large nu;]fbell'JUI:;llc importance”. Similarly, it
conside case of Public importance” The * bl_o People shoulg always be
determined by decnsnon_on' question whether the legal ripﬁt 'C Importance” of 5 cage e
large, eyfen thougut;the. Individual who may haye rough?th: and liberties of
no significance. ublic importance” should be viewed wij matter before the Court is of -
lierties granted under the Constitution, their pro Wlth_ reference to freedom and

“public importance”. Likewise, right to cont

Fundamental, Right conferred by Chapter 1 .
fulfils the conditions laid down Uhder%nicl'eoé::-: II of the

Mian Muhammad Nawaz Sharif's case; PLD _1993
Executive; PLD 2002 S.C. 994. [PLD 2003 S.C, 995

1. ' -Public order. In sub-article (1) of Article 17, the word "publiﬁz order" is mention'e.d
in addition to the expression-"in the interest of sovereignty or integrity of Pakistan.” The
above expression includes public order when it undermines or is likely to undermirie the
security and solidarity of the State. It will also include prejudicial activities Such as: -

(a) Agitating for secession of the Provinces from Pakistan; : ;
(b) Disrupting or threatening to disrupt the sovereignty, integrity, unity or security -
. of the nation, the harmony between different sections of the people;
(¢) Any scheme to overthrow the Government by force or to-create intemal
disturbance or the disruption of public forces. ) et

As the phrase "public order" is separately used, it has to be construed in th}e
- ordinary context as being synonymous with public peace, safety and tranquillity.- Pulbhc
order is an elemental need in any organized society, and no association can flourish in a
state of disorder. : - e S 7’
The word "public order’ is accordingly referable to publ_ic orgglr toiffek;c::il
Significance as distinguished from national upheavals such as revolutto_n,g_cng 0sf rs e
war. Equally it is distinguishable from the popular concept of law and OrQeFtig Ralgen
of State. Law and order represents the largest circle, within Wr'ltlc'::fl'fhe R e
'épresenting public order and the smallest circle representg securi ty e~ e A
an activity which affects law and order may not necessarily afffiiT gffect secufity of the
activity which may be prejudicial to public order may not “ecesftafrgm being a consituent
State. It has not been incorporated as a S?Pa"at'-? ||m|t|'aFIOﬂ a'piae 17(2) of the COnst.ivtution.
of the expression “sovereignty or integrity of Pakistan” it ACS witing the limitation in the
- Therefore, it cannot be read into it as it would amqunt‘ 2 |:e-r rounds on any theory g
Constitution. The limitation cannot be enlarqu to admit other grot :

Police power. [PLD 1988 S.C. 416] A
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The freedom of association is subject to any reasonable restnctl:!mbs that may 'be
imposed by law in the interest of morality or public order. As obs-felxga Yy I:II: Justice
Kayani, [PLD 1958 Lah. 929] "Morality and decency are as : t:T1€3l1_a| as ?he
Fundamental Rights themselves and in the context of our Constitu lon, bearing in ming

the preamble and the directly principles, a Fundamental Right is like the moon ang
morality like the disk of light surrounding it". _

8. Political justice. The expression *political justice’ represents an idea with Myriad
of facets and for that very reason does not admit of a precise definition. _Broadly SPeaking,
every time a group or a class or even an individual is deprived of a right or a Privilege
which is available to the majority of others similarly placed or is discriminated against, onq
immediately starts thinking in terms of political justice. So far as the Objectives Resolution
is concerned it does not by itself add any new independent Fundamental Right In Chaptey
1 of Part Il of the Constitution so as to bring its 'violation»within the compass of the
jurisdiction conferred on the Supreme Court by Article 184(3). Political justice  pag

_Section of the citizenry no matter how small
- participation in the national life and no one sh
[PLD 1993 S.C. 473] o

it might be, should be deprived of equal
ould feel that he has not had a fair deal.

9. Morality. In common parlance the word "morality”

considered to be quite decent and moral in another.

-Whether certain words or representations are ob‘scene‘or not, one has to apply standr:.\rds
that are current in the society in which those words have been uttered or representations
made. : : : 3

Itis “dif'ﬁcult to accept how the word "morality" can be read as a separate»li‘mitat.ion

“in Article 17(2) when there is a conscious omission of it as a limitation in the sub-Article

and it will be outside the scope of limitation unless the expression "sovereignty or.integﬂty
of Pakistan" itself includes it as its constituent. ? ; : '

: The Holy Quraan itself is the guide for eliciting the meaning of the word "moralty”.
In Ayat 152, Sura Al-Anam (VI), it is ordained: '

"Draw not near to shameful deeds, that which be apparent and that‘_which be
concealed”. This being the moral code, every Muslim is enjoined to obey it. This verse is

the touchstone of what is moral and what is immoral.” Necessarily, morality is part and
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gakistan.“ Therefore, not only individUa”y by Cludeq jp e ex

Fundamental Rights
Pakistan "

ressi "
, talso colleg Pression
an exclusively moral framew

h .
' Integrity of
ork as enjoineq p Ely M,“s' li

i ' Ho ™S have to jivg Wwithin
civiized Society can deny this standarg of morality, Theyéoncant o e Sunnah, o
Constitution should_ therefore, be régarded to pe imbueg Withe:pdof democragy i our
morality @s according to Islam (Holy Quran At Sunnah) S |v1dt_.|al and Collective
morality prowdgs the basis for the Society's Spiritual ok ang : _estwathou saying that
freedom, equality, tolerance ang social justice, TN terms of democracy

An association may take the form of a poji;

society or club, or it Mmay just be an association Poliical pa Company, a firm union
political, economic or SOCia :

: Taers. associations, th
or carry on some immorag] ©.9. gambling or any i
by law, or such prohibition wi )

- of association. [PLD 1958 4, 887]

- for improvements particularly. in administrative -procedures and
slative field, even to the extent of proposing and pressing for
amendment of the “onstitution itself. . -

Term “operating” as used in Article 17(2) includes both healthy and unhealthy
Operation of a political party. While Article 17 contains |imitati,ons_ and .check§ against
Unhealthy Operation of the political party; no provision exists thgrem.m 'rglatlpn to its
healthy Operation. However, the mere omission to make any specific provision in regar_d_-
to this aspect does not imply that Fundamental Right 17 does not alsq comprise t!us
aspect of the matter. Indeed, a positive right implies, as part of the same right, a negative
fight and vice versa. [PLD 1993 S.C. 473] , { ; ,

. Right to form political party. Term “operating" as used in Ar’uc.leI 171(;’3) g:)‘-;::’adl‘::
both healthy ang unhealthy operation of a political party. While Article o
limitations ang Checks against unhealthy operation of the political F::;\én e rr‘:ake -
spec e 1 relaton to s e b g U e Right implies,
Specific provision in regard to this aspect does not imply that Fun _ :
33 part of the same right, a negative right and vice versa.

g arantees the
neading Article 17(2).of the Consitution as a whole ;;tgoatsoglgo%cal party... ...
right to form or be 3 member of a political pafty.bu_t als.O " r? p?i ht of carrying on of all its
Again, the forming of a political party necessarily implies the eg uence. In other word, the
Activities as otherwise the formation itself would be of no conseq

Unctioning jg implicit in the formation of the party.

k
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o form a political party,
: A | party not only to T ;

: s the right of that politica | the elections, the
o ft\m?el;;/ég: tr:(;;:rs i?s banne?r put also, after _successfullg %Ont:fet‘?r? bossession of the
gor':tetz firm the Government if its members, elected to that boay,

rig

requisite majority.

The Government of the political party SO formed must implement the
programme of the political party whic

h the electorate has mandate to carry into effect. Any
unlawful order which results in frustrating this activity, by removing it from office before the
completion - of its norma

| tenure would, therefore, constitute an infringement of this
Fundamental Right. T - - |
" if-the lawful functioning of Government of a -political party is frustrated (_by.lts
dismissal) byan uhlawful order, such an order is an impediment in the healthy functioning
o;str::e political p‘érty and would, therefore, constitute an infringeme.nt of the Fundamental
Right conferred by Article 17(2). A petition under Article 184(3)’for |t$ enforcement wauld,
accordingly, be maintainable. : '

View that rights guaranteed under Article 17(2) extend only to the right to form a
poltical party and the right to become a member of a political party or for that matter the

" right guaranteed under Article 17(2) extends only to all the political processes culminating

in the election of its members to the National Assembly and no more, cannot therefore be
accepted. [PLD 1993 S. C. 473_(p.' 559)] ' .

12.  “Political rights" and "Political justice". The political rights. and the political
justice are interlinked with each other. The former encompasses the right to participate
directly or indirectly in the establishment or management of the Government. These rights
are delineated and demarcated in the Constitution of every country; whereas the latter
caters for providing in the Constitution equal rights to engage and participate in the public
affairs. It envisages that the Constitution should guarantee equal liberty and provide an
efficient and honest machinery/mechanism through which people can elect their
representatives in a manner which should ensure that— '

(i) each vote has approximately the same weight in "de'termining' the §utcome of
v 47 the election; i : 5 ' ;

(i) " pleo'ple similarly - endowed and ‘m"otivated shc')ujd have roughly the éz_arhe

~. . . chance of attaining polit'i'cal authority irrespective of their economic and social
- class; ‘

(iii) -the majority should get into power.
The Fundamental Rights contained in the Constitution referred to hereinabove provic;lé to
some extent for the Political ‘Rights and the Political Justice. However, there is a lot of

scope for improving upon and expanding the same through legislation and the judicial
creativity. [PLD 1993 S.C. 473 (p. 666)] : '

13. Reasonable restriction. Reasonable of restrictions imposed largely depends
upon the circumstances which necessitated taking of such an action, the evil sought to be
prevented, the duration for which it is to be taken, and the safeguards provided against
abuse of power. If the circumstance do not demand such action or the action is
disproportionate to the mischief to be prevented and can be exercised without any check
then the restriction will certainably be unreasonable. [PLD 1964 S.C. 673 + PLD 1976
S.C. 57] Thus. where an act destroys the right of association for an indefinite period, or
where no opportunity of being heard is provided by it to the person whose right is denied,
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[PLD 1964 S.C. 673 + PLD 1964 Dacca 795 o

: Where the Satisfactj 343
Ny provision for forma| inqui an;J rt‘hc;fr::his

The only manner whic
existence of the factual groy estriction sh
. " 0
mode which the courts recognize ag essential wh uld hay
concerned, namely, after : :

4. Not a check against all violations of the Constitution. Article 17(2) is not a

Check against all violations of the Constitution: the terms in which it is expressed set out
the content of the right guaranteed by it; it relates to the formation, membership and
legitimate functioning of the political parties. It does not concern itself with the rights of the
Citizens when they sit as members of a legislative body. The term=of the Natilon_al
Sembly, its constitution and the manner of its dissolution are regulated by other Articles
e Constitution; Article 17(2) has nothing to do with these matters. If the National
Sembly is dissolved illegally it will be violation of Articles 52 and 58. One cabnnot
complain that by the dissolution of the Assembly his right under Article 17(2) has_t it;:
Mpinged upon, He will no doubt have a remedy under Article 199 of the Co_nsté u the
before the High Court; the jurisdiction conferred on this Court by Article 184(3)11353)!0 L
Ianguage in which it is couched, far too restricted to cover the petition. [PLD o.C.
3. 643y

| ‘ i bettin
144 Unlawful, Wagering contract is practically synonymous with the words g

i uch contract is
and gambling and the terms are so used in common parlance. S

i 2001 Lah 129
unlawful and cannot be termed as lawful trade or business. [PLD 200 ‘ ]
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S | the formation of the

i i fi Associations does include . on ¢
g - tammaton can be controlled and a company can

companies. However, the formation of companies ble grounds for so doing. [PLD

: i re are reasona p .
be asked to close its business where t?ean e iation is also covere d by this Article. In

1958 Lah. 887 (DB)] An illegal C'OSUfergvmce O Enst Pakistan, [PLD 1958 Dacca 560 +

; ' titute v. P : . .
Daccisl)\sl’)égtirﬁ Agzcg; iaénzrder of the Government closing the Medical Institute was
PLD -

- iti ociati
hed as it had interfered with the Fundamental Right of citizen to form an assaciation.
quas .

ight to form trade union under the Trade Um_on_ Act is w_:thm

16. " t'.r’:;eli;glo?,&l;higggh;/; 674] The right to form a L_mion or agsocigicgm :s;got be

f:;;;' :Jgject to tHe discretion of executive or adnlirmiisl;n:ag':z. ::&?gmh 2 et an?hé

wever, the right to strike is not a Fundamentai Right an

t::gg]ejiion the righ’tgtp collective bargaining does not necessarily follovcwiz.e [/gi‘RtJ :?12 rﬁ? |

171] The carrying on of an illegal strike would pot be a _prqur.exe{' e ght to

freedom of association, and as a strike may raise questions of pub Ic order, it is more

easily susceptible to regulation by the State. [AIR 1962 S. C..171 1 ol

17. Regulations. What is prohiibited by this constit.utional"provisiqn. :s ‘an
unreasonable restriction on the right to freedom of association. But regulation is not
restriction=and ‘it seems that the law governing the registration or Incorporation of

. associations or statistical and administrative purpds‘es‘ are protected. [Const. 1 962 by M;, |
s J.Munirp. 126] ' Sty : ;

344 | The Constitution of Islamic Repu

18." Government servant. ‘Governments servants have as much ~right “to form
associations as other persons. Although there exist}restrictions for taking part in political
activities but there is no prohibition in forming ‘a service association therefore any such
prohibition is illegal as being in contravention of this right.- Association of Government
servants formed merely for the purpose of demonstrating against a common grievance is
not unlawful. AIR 1963-Bom. 171] In India, Section 16 of the Criminal Law Amendment
-Act, 1908 which authorizes the Provincial Government to declare an association unlawful,

~ifin its opinion it has as its object interference with the maintenance of law and order, has
been(de.clared_to be an unconstitutional- interference “with the right of freedom of
- association. [AIR 1952 S.C. 1 96] The Superior‘Courts of Pakistan have the same view on - ‘
“the ground that the provision gives to the Provincial Government an arbitrary and -
unqualified. power to declare an association uniawful the making of the declaration
depending upon the subjective satisfaction of that Government. [PLD 1964 S.C. 673 +
PLD 1964 Dacca 298] T hi e :
ry to a person would tantamount to violation 'of Fundamental
A, 3,4, 9, 14 and 18 of Constitution of Pakistan, 1973. To
own will and facilities provided under the law is also ‘an
and if a person served others and for his services no reward
the practice of today's civilized world. To earn a livelihood is also
of a person which has also been recognized in Islam. (2001 PLC (CS)

Non-payment of sala
Rights granted in Articles 2
enjoy  life according to his
inalienable right of a person
is given to him is not
Fundamental Right
1073]

19. - Raising of construction over own’
right to acquire or hold property in any are
need, subject to the law and therefore, no

S property. =Eve‘ry persbh has constitutional
a of Pakistan and use the same as per his
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dicle 171 mental R

a‘; roval of §1te-plgn for the construction of g hog:;s |
an 8 specified size of.af plot in the Municipal ares c?tr; a plot owned b

developed by the Municipal Committee woy|q amOUnte: than the

imate right of use of his property as guara 0 deprive
]:fgtlne Constitution. [2001 MLD 2033 Staranteed under Articte 1

Article 62 read with Article 8-A--Conduc. |
) : . -Conduy

(Chief Executive Order, 2002). Political partj ct of Gen E
Jires of Article 8-A Chief Executive Order, 7 of 2097 politicians challenged the
violative of the provisions of Articles 17 and 25 of n the ;

the parameters set_by t‘hls Court in Syed Zafar Ajj : but also travels beyond
,unreasonable and |rr§‘t|ona| in view of the prevaili
ends to create an elitist class, curtail the choice and

away the right of adult franchise and universal 'suffragelconsent of th

The Supreme Court up holding the condit : .
member of National Assembly and Prt?vi:\hc?atcoAr;ig;% Iofhg‘;%dut?]tuon prescribed for a
democratic order and the institutions therein require utm{;st re:-*lpor?si:;isﬁt abhshme",t of a
lected representative : : ty on the part of
the elected rep S of the ‘people but the record of most of the elected
- representatives of the four dissolved National and Provincial Assemblies speaks vomfnzs
about their psyche, lack of education and sense of responsibility. It also shows that the ~ °
political field was dominated by a coterie of individuals representing a special class of
vested interests, which ensured that if not they, their kith and kin were elected as
" members of the Assemblies. Regardless of the ideal standards, their main effort was
directed to have their hegemony in the political field. There are known cases ‘where -
through manoeuvring and machination one faction deliberately went to the opposition and
the other to the treasury benches. ; et 2 e .

345
Y a person less
scheme area being
such person of 3
read with Article 25

In the light of what has been narrated above, it is crystal clear that the political
scenario in Pakistan is a sad tale- of failure on the part of the public representatives.
Eleven years history of the Political events is an eye opener. Four National Assemblies in
succession were dissolved on the ground of misdemeanour on the part of the
Government and the party forming it. The grounds on which the Assemblies were
dissolved and which were upheld by Supreme Court are sufficient for and necessitate-a
drastic change in the political culture of the country. No doubt it is the privilege of the’
public representatives to side with their party in power bu.t it does not absome them ot:
their responsibility and look at the degree of responsibility that the 13" and 14 :
Amendments were bulldozed and nobody raised his Iittle_ﬂnger against the pfoposeot
legislation. These amendments pertained to the, constitutional changes alnc:e V:ﬁirnekiﬂg
germane to the ordinary law. A constitutional  amendment requ:(rgts :r?c':usly ke

~ deliberation and composition, which were totally absent‘and o E;loigta;orsship A whim of
what was practised in those years was nothing but paf“amef‘tatryfor o of the people
the party leader in the House could not have beeo7 © SUDSUT t;ae totally attributed to 1ack
or their representatives in the Assemblies. Of.course, it ngr:rjut factors owing to which the
of education but nevertheless it was one of the most m% their leaders. Supreme Court
fepresentatives had allowed themselves to be driven by

' wledge that changes in the
also owes a duty to the posterity. ltisam

atter of common knowledge Nt EPRo g
Social, political and economic fields are no; 'bfurgzt abau ] first step. The
s miles, whic

i start with the .
Volve a journey of thousands m! ures 2val being the first step aimed at
" Conduct of General Elections Order, 2002 deser\/e; azggrz 5.C. 994]
finging about a change in the political culture: [Pt
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