. 2. Loss of Party

INDEMNITY AND GUARANTEE

A Rkt , - -
B \ 0 %>% CONTRACT OF INDEMNITY = °°
Meaning and Definition \

e
. : L x '
) The term (ITdianlty Means to make good or tm)ej'sate the party who

- ontract to indemni ;
i A demnity. , mnify a person from 1085 is Known as

Section 124 states, "A co i i~
sthiar bes caa T anmwgne party promises to save the

oot o by the conduct of he promisor himself or-by the
act-of-indemnity" - ‘
| _T\hﬁ ‘_PErs_o_n_w,ho_pmmises_to‘make_w.goodtheJst—issauedmg_indemnifier
(promisor). The Rerson whose loss is to be made good is called the Indemnity
holder or indemnified (promisee). R
| EXAMPLES]
a.

A parked his cycle at a cycle stand. A lost the token issued by B. B refused to

return the cycle. To get back his cycle, A promised to compensate B against
any loss he may suffer if any other person claims the cycle from B.

C owes Rs. 2 lac to B. The claim is disputed. A, a friend of B, contracts to

indemnify B against the result of any suit which C may bring against B for
sum of Rs. 2 lac. It is a contract of indemnity. o

C. A transport company possesses certain goods. X claims the goods showing
that he is the true owner. The company delivers the goods to X. Later, Y
proves that he is the true owner and gets compensation from the company. X
is liable to indemnify the company for such loss. |

Essentials

The following are the essentials of a valid contract of indemnity:
1. Special Contract

It is a special type of contract. All the essentials of a valid contract are

_' also required for contract of indemnity. It may be expressed or implied. Itis akind
- of contingent contract. | |

A person can indemnify another person only if such other person suffers -

some loss. A contract of indemnity can be performed only when the loss has
incurred to the promisee.. '
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3M~P1-~g~tomls%%ﬁﬁactof indemnity is to protect the indemnity hold,

rpose of the i | e
from Ioszh\?vrﬁghpmay be caused to the indemnity holder in fu

4. Reason for Loss

i in ity holder sha]|
i ' cify that indemnity ho ba
—The contract for indemnity may spe :
protected ?ro?r(\)rl]ct)r:sc caused due to the action of the promisor or any other Person

not i ies.
or any act, event or accident which is not in the control of the partie

¢ .0
Rights of Indemnity Holder - | | o (::%[ @n\%@&
~Thefollowing are rights of indemnity holder: [Sec. 125] =
1. Right to Recover D 3 _
Indemnity holder can recover from indemnifier all damages which he may
be compelled to pay in respect of any suit filed agalnst him.

2. Right to Recover Cost of Suit

The indemnity holder can recover from indemnifier expenses in respect of
any suit filed by him with the authority of indemnifier.

3.  Right Recover Sums

The indemnity holder can recover from indemnifier all amount which he
has paid as a result of any compromise of the suit. -

Rights of Indemnifier

- Therelis no provision in the law about the rights of indemnifier. However,

the rights of indemnifier are the same as the rights of a guarantor. It is a principle

of law that where one person h@agr@gd tq indemnify another, his rights will be
: bt 3

similar to the rights of guarantor. .- \ox

g and Definition

Ow:g;fﬁ% \he C_LNTRA_QI_OE_EPA&AEIEE/ Swae { )

The term guarantee may be defined as an undedakin@w@n to
p”a_yihekamounlmfﬂromaao\tbﬁ" person. A contract to pay the amount dye from
another person, in case the latter fails to pay, is known as contract of varanteg>
- Section 126 states, "A contract of guarantee isaveon%rae%’fei&a“m;ihe

omise or discharge the liabilit of a third person in case of his defayjt
-/ .

pr
"

| EXAMPLES |
a. Arequests Btolend Rs. 5 Lac to C. A guarantees that if
loan, A will pay-to B. This is a contract of guarantee&\,
v
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C fails to return the
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incipal debtor. The

een' the creditor and sure
XAMPLE - e

S X takes a loan of R ; : . e
: v i s. 5000 from Y on the guarantee of Z. The agreement
petween X and Y is the principal contract and the contract between Yand Zis @

c;q__ntract of guarantee. The liability of Z will arise if X fails to repay the loamtis e o Q)

2. Consideration - e O/‘
It must be supported by some consideration. It is not necessary that theré  —
direct Cfon_Slderatlon between the surety and creditor. A cons : d
the principal debtor is_sufficient for the surety and it i ecessary that it

EXAMPLES 4 | N7
A sells goods on credit to B on C's guarantee. C's promise to guarantee is the p
A sells goods to B. X requests A not to sue B for a wee

if B does not pay. It is consideration for X's promise.

ot ¢ - ideration received
nust result in some benefit to the surety himself. [Sec. 1271 V.
consideration for A's promise to sell the goods.

k, and promises to pay 4

Misrepresentation s :
4 uarantee obtained by means of misrepresentation made by the

or or with his knowledge and assent, concerning the material part of a
ansaction, is invalid. If the consent of surety is obtained by misrepresentation,

Irety will be discharged from his liability. [Sec.142]

PLE 4 .
was invited to give guarantee for the honesty of L's servant. L had

sly dismissed his servant for dishonesty but did not disclose this fact to H.
e servant co,m,mf“.ed embezzlement. H was held not liable. (LGO Co. vs.

; which the creditor obtains by means of keeping silence




al-Circumstances is_invalid, The expression |? :
al concealment of the facts. The creditor

( shoul
which are likely to affect the surety's liability. [s'u :

eeping
disclog,
ec. 143} se

‘the facts

| A employs B to recover money. B miSappropriates the Mmoney La
asks C for surety. C being unaware of B's previous record gives guaré,{ieétfef"
- Bagain misappropriates. C's guarantee is invalid because A concealeq the f;’;tB.
5. Primary Liability .

; There must be a primary liability of some pers; n_the Surety
The liability must be enforceable at law. If liability does not exist, there cannot e
a contract of guarantee. el

Mriting not Necessary

The contract of guarantee may not be In_writing. The ¢

either oral or written. If may be express or implied. The imp‘l_i_e__dv‘ uarantee ma
result from the conduct of parties. [Sec. 126] .

EXAMPLE |

A sells and delivers goods to B on the verbal guarantee of C. It is a valig
guarantee.

7. Capacity of Parties

The parties to a contract of guarantee must be competent to contract,
Incapacity of the principal debtor does not affect the validity of a contract of
. guarantee. However, the other parties must be competent to contract.

: ,
! EXAMPLE /

F,Mél wﬁiinor, takes a loan from G. W gives guarantee to G for the

repayment of loan if F refuses to pay. It is a valid contract,

DIFFERENCE BETWEEN INDEMNITY AND GUARANTEE
The following are differences between the two:

INDEMNITY 5 _ GUA!}_A;!ITEE ,

e el —————

1. Number of Parties B
There are two parties: indemnifier and | There are three parties: credato‘r,‘g.‘
_indemnity holder principal debtor and surety. ;
2. Number of Contract &
There is one contract. between | There are three contracts: betw
“indemnifier and indemnified. creditor and principal debtor, cre
" | and surety, surety and principal ¢

Nature of Liability TRy :
3bility of indemnifier is primary. in | The liability of




emnlﬁer cannot sue the third
frlloss in his own name. He can

‘_emnlfer promises to save
y holder from any loss.

It is necessary that surety
guarantee on the request |

| perform promise if pnnclpal

i pri‘riél_ﬁ*é ;

debtor

Liability of surety arises on thea'
of pnncnpal debtor -

The surety after paying to _crb"_dit_bf
sue principal debtor in his own name:

The surety promises to pay';de"

makes default.
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