ey

BASIC CONCEPTS FOR UNDERSTANDING THE LEGAL
. SYSTEM

A state thﬁaut Justice is no ﬁetter
. thana gang of robbers.

Saint Augustine

S e Sl PGS
3. 1. 1 Deﬁmtlon of the State

Accordlng to Salmond 4 state or po[zttca[ sacwty is an association af
human beings established far the attainment of certain ends by certain means,”
It is the most important of all the various kinds of society in‘which
~ men unite, being indeed the necessary basis and condition of peace,
order, and civilization. Focusing on territory, Salmond defines the
state “as a society of men eéstablished for the maintenance of peace amf ]ust:ce
Mtﬁm a determined territory by way of force.”” -

A complete analysis of the nature of law involves an inquiry into
the nature of the state, for it is in and through tﬁe state alone that low
exists. Kelsen said that “the state is law and law is the state.” Itistobe
noted that jurisprudence is concerned only with the elements and
first principles of this matter. An exhaustive theory of political gov-
ernment pertains not to jurisprudence, but to the allied science of
politics. In law, the | purpose is to establish a sound juridical theory

3 1. 2 Essential Elements of the State : _' e ' i

What then is the essential difference between this and other forms
of association? ' In what does the state essentially differ from such
other societies as a church, a university, a joint-stock company, or a
trade-union" Salmond says that the dlfference is clearly one of func-
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Hon. These functions require some additional elements and these

d by Salmond in detail. _
& Sciictuhs: Taw;r’er, according to Salmond, the following essential e]-
emenfs are important:

legal person: The state is a legal person, a legal

' Z:tft;.teft‘}euiss;ersgnaﬁty is recognized under international law,
Having a legal personality grants perpetual existence to a the
state and enables it to own territory in its own name. There
are a number of other benefits that flow from the personality

 of fhe state.

2. The state performs certain primary and secondary functions:
_According to Salmond, the state-has two primary functions.
“These are administration of justice and waging war. Administra-

tion of justice s the internal function of the state, while wag-

'\ ing war s the external function of the state. In reality both

+ functions are the:two:faces of the same coin. -Today, waging

«oowarmay be termed the maintenance of peaceful relations with
-~ other states for purposes of peaceful co-existence, - :

-3, A state has territory: The territory of a state is that fpoftio_'n
<., Of the earth's surface which Is in its exclusive possession and
control, It is that region throughout which the state makes
~ix:- 418 will permanently supreme, and from which i peffnaneﬁtly
.01 . excludes all alien interference, This exclusive possession of a
.., defined territory is a characteristic feature of all civilized. and
- -hormal states, It is found to be a necessary condition of the
oy eféiiir;t exercise of governmental functions, It is .fheoreticaliy
foﬁanzf_f.’riﬁﬂtﬂt? to exist without territory, but it cannot last
0PN and willlack other elements essential for a state. .

e political community, Both
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" The modern state does many things, 2

d to such laws

ng fidelity. and government both alike owe obedience

5. A state is governed by a constitution: As soon as a soci
acquires some permanence it needs clearly defined rulesctlﬁz
lay down its structure and direct the performance of its func-
tions. This is a document that is agreed upon by the citizens
It lays down in detail the powers and functions of the differ:
-ent organs of government, and specifies how the state is to be
governed. A constitution may be written or unwritten as long
as the rules are reasonably clear. ;

6. A state has a government: The aggregate of all the persons or
groups of persons who possess any share of civil power consti-
tutes the Government of the state. They are the agents through
whom the state, as a corporate entity, acts and moves and ful-
fills its end. Civil power is usually shared by dividing the or-
gans of the government into three: legislature; executive; and

judiciary. This is based upon the theory of separation of pow-

o o ik 1l PR i € F Eoiic 18

7. A state may be independent or dependent and unitary or
composite: States may be classified in two different ways : (1)
with respect to their external relations to other states,rand (2)
with respect to their internal composition. The former 'rp?de
has regard to their international, the latter to’their constitu-
tional position and structure. Classified internationally or ex-
ternally, states are of two kinds, being either independent or
dependent Classified constitutionally or internally, they are
also of two kinds, being either unitary or composite. The other

' classifications like imperial, federal and so on flow from these

main classifications.

313 The Primary and Secondary Functions of a State.

and different things at ditfsr-
i to two:
Nt imes and places. Its functions are, however, divided in

Ptimary functions and secondary functions.
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nctions of the State

; ~The Primary Fu .
sy . ctions of the state are discussed be-

The primary and secondary fun
low. » '

3.1.3 1 1 Two functions: administration of justice and war Ac-

’ :marv functions of a state are two: war
ording to Salmond, the primary
:nd theg administration of justice. The fundamental purpose and end

of political society is defence against e>fternal_ .enfemlle:s, and the_rinalg:
tenance of peaceable and orderly re_la:tlons"vvl.thlr_.l the commun tly
self. These two functions can be traced in history -from the.__e&_lr__. iest
times. Thus, the Bible says that the Israelites dem‘ang.:_lg”duja_;k__.lng, l_t_hglt
he “may judge us, and go out before us, and fight our battles. Lgv__;athan, _
as Hobbes tells us, carries two swords, the sword of -y‘\(‘ar,an‘q ,that of
justice. Thisis the irreducible minimum of governmental action. Ev-
ery society which performs these two functions is a political society
or state, and none is such which does not perform them.

.. Ihese two primary functions are simply the two different ways

in' which a political society uses its power in the defence of itself
and its members against external and internal enemies. They are

the two methods in which a state fulfills.its appointed.purpose of
establishing right and justice by physical force. B i e

3.1.3.1.2 .. Relations Between the two EssentialFuhc't‘ioﬁs s '-Wé first -
point out the similarity and the difference. B

Similarity between the two It is not difficult\to-showthat war

!Leviathan mean mortal god. It is the title of Hobbes’ book
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1. Ad.mir'li.str?tion of justice is the “judicial,” while war is the “ex-
tra]}?dn:lal use-of the force of the state in the maintenance of
right. '

a) Force is judicial, when it is applied by or through a tri-
bunal, whose business it is to judge or arbitrate between
the parties who are at issue. It is extrajudicial, when it is

~ applied by the state directly, without the aid or interven-

__tion of any such judge or arbitrator. |

~b) ]ucl}dal force involves trial and adjudication, as a condi-

tion precedent to its-application; extrajudicial force does

not: Judicial force does not move to the maintenance of

~ rights or the suppression of wrongs, until these rights

and wrongs have been authoritatively declared and as-

" certained by the formal judgment of a court. But extraju-

- dicial force strikes directly at the offender. It recognizes
“no trial or adjudication as a-condition of its exercise. -

& 2. ; ]udicial force is reg-.ilated by law, WHile_ :the force of arms is
+.-usually exempt from such control.. & ad o5 4
3. Judicial force is commonly exercised against private persons,
extrajudicial force against states. . ‘
4. Administration of justice is generally the in'te;rhal,; while war is
generally the external exercise of the power of the state.

5. In the administration of justice the element of force is com-
monly latent or dormant, whereas in war it is seen in actual

use.

3.1.3.2 Secondary Functions the State

The secondary functions of the state may be divided into two classes.

31.3.21 Functions that serve and secure the primary functions
The first consists of those which serve to secure the efficient fulfill-
ment of the primary functions, and the chief of these are two in num-

ber, namely legislation and taxation. Legislation is the formulation of
the principles in accordance with which the state intends to fulfill
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its function of administering justice. Ta.xat'ion is the inét;umezlr}:i by
which the state obtains that revenue which is the essential condition
of all its activities.

3.1.3.2.2 - Functions that serve and secure _otl.ler activities The re-
maining class of secondary functions comprises all ?ther forms of
activity which are for any reason deemed specially fit to be unfier-
taken by the state. This special fitness’ may proceed frqm various
sources. It is derived partly from the fact that the state represents
the whole population of an extensive territory;-partly:from the fact
that it possesses, through the-organized physical force at its com-
mand,: powers of .coercion which are non-existent elsewhere; and
partly from the fact that its financial resources (due to the exercise
of its-coercive powers by way. of taxation) are immensely beyond
those of all other persons and societies. Considerations such as these
have; especially in modem times, induced the state to.assume a great
number of secondary and inessential functions which in a peaceful
and law-abiding community tend even to oVershadoW and conceal

food, shelter, health facilities and so on,

3.2 _Const)i‘tqtitonal___ L_aﬁr:_ Necessity and 'N ature of
aConstitution . ~~ ~ 7 RSO
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321 - What is a constitution?

“A'modern state is expected to deal with a mass of social problems.
To carry out these functions, the state must have agents or organs
through which to operate. The constitution is a document that
deals with the appointment of these agents or organs, lays down
their functions and powers, describes the relations of these organs
among themselves along with their relations with the citizens.*

3211 A neutral or genenc deﬁnitlon e

The term constitution may be deﬁned in an abstract way to mean:

~The set of the most 1mportant rules and common under-'
‘standings in any glven country thatregulate the relations
among that country’s governing institutions and alsothe
relations between that country 5 governing 1nst1tut10ns
' *and the people of that country '

'I'he definition has the following features

. The deﬁnition says that the constitution‘is simply the set of
rules and common understandings that currently exists.  In
- this sense, almost every country has a constitutxon x

* This definition is wholly neutral in moral and politlcal terms,
that is, it does not say whether a given country s constitution is
- good or bad or whether the country is run as.a dictatorship or
democracy or whetherit s communist soc1alist or a theocracy.

* Itdoes not say whether the constitution is wntten, that is, cod-
ified or is unwr1tten ‘ - : -

2R
*Paul Jackson and Patricia Leopold, O Hood Phillips and Jackson: Con-
;gg;;wnal and Admzmstmtwe Law, 8th ed. (London: Sweet & Maxwell,
Ibld - ' |
Anthony King, The British Constitution (Oxford: Oxford University
Press, 2009), 3.
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Iso does not say which rilés' are the “miost'important”. o,
e It also

the core part of the constitution and which are merely conven,
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3212 Two meanings on the basis ofthe formof the,
constitution (unwritten and writFen)
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[ power’ T;d the manneriin whichisuch power may: or/may not/be ‘ex-
" _ercised:#”: The constitution: is, therefore, not only a legal-document
putitis is-also-an institution::“a charter for government; a- framework’
7 for building a nation, an aspect of the ...civic culture.”#! It is with
this ideadn mind.that the: constitution may;be:defined as “ailiving
amiC organism which at any. point in time will reflect the morai
/1 and political values of the people 1tg governs ”42’In short the' consti-
ttonisa dOCument that shows how'4 people wish' to be governed
hat values and rights ate dear'ty’ them, and what is their idea of
hat they ‘wish tol Mplé}’n’e?r‘{t “The' idea” of constit’-utionalism

ustice that they wi
9y 'fdi ciigsed Delow 18 ‘YelaYel fo this meaning, °/ P18 1o Shes
s (o) efs1pi ,”f iG
id 2id} Mo bEHhi hotirg] 4 9 odt 11
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] ’ Jr‘ B5I3¢ \{
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sifWheare’ defined theconstitutionjas »#[T]hewhole systemaof govern-
ment of a-country; thecollectionvofirules that'regulate-or-govern-the
government.”#? Paine defined it as:
asw noiiianos ardT
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cmA constitution «s: ,notzthe @act-of a government,.but of

lua@ people, constitutingra:government; andatgovernment

25 Wwithout;a constitutioniis powerwithout rightcj2.cAccon-

. stitutionds a thing antecedent [prior] to: government, and
lo & govemment is only theicreature/of-a constitutlon. i
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bidi ,and Kenneth L.
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T. Paine, Rights of Man (New York: Penguin, 1792, rép- 1998), 93
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--tothe constitution, and if it is “unconstitutional”«it will be unlawfy)
1/ The constitution then is a standard or a benchmark against which all
~-actions of the government are to be performed and measured.

3.2.1.5 - The constitution in reality is the history of a people

A constitution, hbWever, is not born ina day; i't_:repi:esgnts the history
of a people, their politics and their values as they have grown over
time. It is the struggle of a people to achieve what is dear to them,
. Accordingly, “[Tjoday’s Constitution s the product of the whole po.

litical system and the whole history of the many peoples who have
become anation#46 7 T IR UEES Y WERY

The constitution was to them L the '
© man formations”; it |

" “Constitutional
1937, “But equally,
As quoted in ibid
Constitution (Lo

gnstitutional law.”
Y of the g
& COmPany, 1915), 34, W of the

/
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522 What is constitutional law?

t willing to grant constitutional
Oper. He considered it, in most -

» “elle n’existe

point,” that is, “the English constitution has no rea] eXistence,”49

Austin’s view was based upon his

important field of study. Dicey traces the vari

tutional law, which was by then an established field of law proper,
 and defines it as follows:” . e e o

Constitutional law, as the term is used in England, ap-
_pears to include all rules which directly or indirectly
. .affect the distribution or the exercise of the sovereign -
- power in the state.50 | |

“John Austin, The Province of Jurisprudence Determined (London: John
‘Murray, 1832), 282. Where, then, the supreme government is a monar-
chyor government of one, constitutional law, against that government,
is inevitably nothing more than positive morality. Where the supreme
government is an aristocracy or government of a number constitutional
law, as against the members of that government, may either consist of
POsitive morality or of a compound of positive morality and positive
law, Against the sovereign body in its corporate and sovereign _charac-
ter, it is inevitably nothing more than positive morality. But against the
Members considered severally, be they individuals or be they aggre-
sgates of indiv‘iduals,"it’may be guarded by legal or political, as well as
Y moral sanctions.” | (i 0 -
4?1?CQUEV1118, Zuvres Completes, vol. 1, 166, 167 as quoted in Dicey, Law
5°ijd_ onstitution, 21.
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3222 The stu yof constltutlonal lawhi gvitizog” 10 'ﬂr:tsiﬂ orit wal

Taw’ ids Becommé’ Very complex in mod=:-

The study of! conshtutlonal1 :
erntimes! Laurence H . Tribe) the leading authonty on constrt&ijtional«

SintheUiS: dags, “Arvembartassiient of nches ‘confrénts anyone”

law in e
1nterestéd1mi‘constxtutlonak Jaw/e3 eThacéore of constltutlona] Taw

consistsofrthie coristitution along> with' th””judgmenfst of‘the' com't:lr =
(ustially-the’ Supreme Court) 541‘Study1ng all this is'in itself**‘a* uge
taskobutthere afe'othiers who feel thiatthe task is éverimore dlfflCl.IIf’ .
Many students, itis said, “come to constitutional lakPwithoat aback15
ground in history, pohtlcs or pohtlcal phllosophy{”55 but these too
are an eséntial compdnenF of° constltutlonal study "Withotit Which

~Nefr ey gy ity !

the structure latw and policies of the state cannot be underst‘o&i =2
The rEA$0H isthit Tike jarisprudence; the study of constrtutlonal
law involves far more than the study of “le gal rules,” Which is What is

51D1Cf<3f‘71a’"‘ ’j’( Hf} ICo\ristziuhoh“QS*””Hence th“fﬁcludes (” mor{g th‘ef
thifigs) algl‘ ; les'which deéfine the' members of'the soverelgn power, r, all
;f},ﬂeg whith regulate” the’ telation’ of sid ’Ihfeﬁ\)b'efs 'to’eachother, ior
WHich deferrnme the Modé'in' Which! th{eré%)\)ferl'g g‘l"{'ﬁcfv’\‘r” X .

U thiéteot, M 1o Wi

1su’c’c’ers31(1;$10t iﬁertcll\ie their authority: "fts’ rulés prescnbe ‘the’ ordér’

')tﬁte”deter o'the throne, regulate the prerogati\}es*of tht'e' hief 1 ma Z
°, deterniine the' form of the 16} gislafiite and its mq *de of ‘election.

“These ! 1.3
i € fi fules' also deal with Minidt ers’,‘ws}lth ‘their’ Yesp onsxbili W1th

eff spheres of ; actlon def %
lne the terrif' 1 Ui g Ty ,-ty ;
f L} vl Over iuc f 1 1)
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gen ¢ sotilog 1o Ing Ay el b e'deemed Subiects or citi-

52 D161y 8d VBT T 26U DIVIFLST Ty o
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Laurende Tribe Anierith

nlstrahve l‘azv 3 W 1[[”* MIRR ]; 100V ,.,

n'Constitifhi L; Uy
dation Press, 2000), 2. orta i vol, l(New Yot -
54Ibid 3. ) ’ B BN 204 witiagu k) ‘E\ql‘y;l
55Barnett, Constituti . bidl®
56Tbid. tonal & Administrative Law, 4,
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Barnett says that ! constltutronahsm”rrs a'doctrine that fripliss Sore- “
thm’g“"’far moré 1mportant than‘the'idea of 1ega11ty 58 Coristitution
Jlismfriedns €¢ 'r{forrmty with the' broad philosop}ucal values Within

2 stAfe P94 ARN dck ‘exéréisedion’ legal aufhonty miay be' perfectlyle ';
gal according to the letter of the 1w (onstittition), biit that'doésnot '
mean that it is “constitutional,” because it may not conform to the
“higher philosophical values®  withirithe state: Thissj for the British= £
constitution the following points are 1nd1catedﬁ”by”thesﬁoctrme of
constitutionalism:

Y, i P
~elorise s waiaf) 2y Fe Fiif Inog H.’“ fi T “?-.J =14
eWOilGlL 26 216 :'.r,;sh::i.;-:: ,"d b.s‘furi 1405 s g

* power must be exercised within the hmlts prescnbed keeping

i tinililis
:”13?‘3.&”; i iafifHh 2921312

( -
in view the fact that those exerc1smg such power are acco{t;nt
b it tite Vel ealaiorit
“able to law;s mirrisvoy yd beweiug e d of yailog 1o

* the excercise of powen ?must:;respei:;tgchénindiyl“duahax.tdfrth_e
rights of the individual; ey

10 "i‘ii wiriiordw atsle 10 ‘Leard arlt gaieoords 10 borlior ardl ro

* power must be dispersed between institutions andsorgans s

as to avoid abuse of ower; and =
alstz 1o bs gi orlt 10 eoviisgooiq brs a19Woq orfT

* the executive in formulatlng pohcy and the 1+e§1;slﬂa1tu\re‘ in hi;
gitimating policy are acesun LAB1&H6 thie peoplé onwhose rrus
-iviEQ W,e_}:i; ib?ldj?;; slaigal orli 1o z1edmon orlt 10 215WO0q i’il
This doctrine, therefore, suggests limitation of power, sefnara on

t.
of powers; and the doctrine of responsible;2 accountable government:

I O b [“W; ol brs rwwl')n[ ?
LIoid, wzhun] hrn = \\\u\‘\ Lol .O \blogosJd )
sslbld 5' xf ii() J B 1) \ r} “lnl J(S\in‘\i—wxi‘ii‘i\(il
59Ibicl. D
“Ibid,, 6.
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324 Thescope of constitutional law

tate is the law relating to its
S stated i Cc;nf}?(it;thllah‘z: isa Sthe system of laws, customs
ConStltUtlon;na;:S which define the composition and powers of or-
A d regulate the relations of the various state or-
AL Sat;lct::i't:?arfggto the private citizen.’ #61 If the constitution
%sa\r:rsr:t‘:e(;:ft is fairly easy tomake a distinction between the constitu-
tional law of the state from the rest of the law. In case the constitution
is unwritten, as in the United Kingdom; it becomes a little difficult to
distinguish ¢ constitutional law from the rest of the law, and it is upto
the writer to include the topics 1 that he con51ders to.be important as

constitutional law. In general; the followmg are the most 1mportant
- subjects and issues of conshtutlonal law

324, 1 The sub] ects conmdered most 1mportant for
ir constltutlonal law - &

Some of the 1mportant sub]ects hsted by scholars62 are as follows

1. Fundamental fights, c1V1l hbertles and 11m1tat10ns %

Prmc1ples of pohcy to be pursued by governments. -

Method of amendmg the constitution. -

:h..w'so

The method A R
Pre*‘ﬂdento o Ch.oosmg the, HiEad Of State: Whether king or

o

8.

Jackson and Leg

Admzntstratwe g
i, g, LS.
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9. The status of ministers a
nd t s .
il i e he position of the civil servants

10. The armed forces and the power to control them

11. The relations between the central ik
: overnment g 3
ernments and local authorities. e nt, provincial gov

12. Treaty making powers.
13. Citizenship.

14. The raising and spendmg of pubhc money (budget)
15. The general system of courts and the tenure and 1mmumty of
the judges.

3242 Issues considered most nnportant for constrtutlonal law

Constitutional issues are so numerous ‘that it is difficult to prowde
a complete list or any list for that matter.. ‘Well known writers like
Dicey and others have considered the followmg to be 1mportant is-
sues that a student of law must understand:* kg

L Parliamental'Y SOVEI'Eignty- cery radrevrnld hola nann 2t S W
- 2. Rule of law

3. Amendment of the constltutlon (ngld and ﬂexrble consntu—- :
tions). | A c3: snoHUiH

4. ]udieial review.
5. Separation of powers

6. Ministerial respons1b1hty and powers of government.

7. Fundamental rights.

Most of these issues will be discussed in the questions to follow.
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