THE SHARES OF GRANDMOTHERS AND
GRANDFATHERS

" The Grandmothers

26.1.1 Grandmothers who inherit and those who do not inherit

Every grandmother vuiho is directly linked to 5 residuary (‘asabah)
or @ sharer (sahib al-faridah) is entitled to be ap heir. For example,
nother’s mother, father’s mother, father’s mother’s mother, mother’s
mother’s mother, father’s mother’s mother, father’s father’s mother will
oIl inherit, because a father does not intervene between two mothers in
these links. This type of grandmother is called a “true grandmother.”

Every grandmother who is not directly linked to a residuary
(‘asabah) or a sharer (sahib al-faridah) is not entitled to be an heir. A
grandmother in whose link to the deceased a father intervenes between
two mothers does not inherit. The reason is that the mother’s father is not
aresiduary (‘asabah) nor is he a sharer (sahib al-faridah). For example,
mother’s father’s mother cannot inherit, because a father intervenes in
the link. This type of grandmother is called a “false grandmother.”

26.1.2 The grandmother’s share
The grandmother is a sharer. Her share is not mentioned in the
Qur’an, but is established through a well known (mashhiir) sunnah and
the consensus (jjma ‘) of the Companions (God be pleased with them).
A grandmother alone is entitled to éth, When there are two at the
same level they share the +th equally.

26.1.3 The order of inheritance for grandmothers

The grandmother who is closer to the deceased is entitled to the sth
4Scompared to the grandmother who is remote, irrespective of the grand-
mother being from the mother’s side or the father’s side.

The mother, if present, excludes all the grandmothers by agreement,

".Zjespective of the grandmother being from her side or from the father’s
Side,
The father, if present, does not exclude the grandmother from the

Motherc o . :
Other’g Side, but he does exclude the grandmother from his own side.



Thus. the father’s mother does not inherit in the presence of the

but the mother’s mother does inherit. fa‘her,

26.2 The Grandfathers

26.2.1 The grandfather and his share
The grandfather is one who is linked to the deceased througp,
ale

relatives without the intervention of a female. Such a grandfathe, i
called a “true grandfather.” Thus, father’s father, father’s fathepg fa?}l]so
and so on are all true grandfathers. Any other grandfather, like Mothe e,r

Iy

father, is a “false grandfather.”
The grandfather stands in the place of the father (see rules for fathe
[

§24.2), but there are two views in the school as follows:—

1. Abi Hanifah’s view: The father’s father (grandfather) stands i, the
place of the father, in his absence. He, thus, excludes al] brotherg
and sisters of the deceased of whatever type. The exception are ty,
cases: (i) Where the deceased leaves behind a husband, a mothe;
and a grandfather; and (ii) Where the deceased leaves behing
wife, a mother and grandfather. In both cases, according to this
view, the mother gets 37d of the entire estate. If the father hag
been present in the case of the grandfather, she would be assigned

%rd of the remaining wealth.

Abi Yisuf and Muhammad: The father’s father (grandfather)
stands in the place of the father as if the father was participating
in the inheritance with the children of the deceased. He excludes
uterine brothers and sisters of the deceased, but he does not ex-
clude the germane brothers and sisters with whom he shares like

male participant in the inheritance.

NS

Abi Hanifah’s view is the view of the school.

26.2.2 Ordinary cases of the inheritance of the grandfather |
The share of the grandfather, like the father, is %th,. Conseql_‘lent !
when there is a child among heirs, the share of the grandfather is th'l ‘
When the deceased is survived by a mother, and a grandfather ‘;E
mother gets ird, while the grandfather gets 2rd, that is, h¢ takes
remaining as a residuary.



he deceased leaves behind ope ...

e 1th as sh - € daughter ang 5 grands.
randfather gets glh as sharer, while he daughy ) grandfather,
lhehgr ihen takes the remaining § as a reg; iy Crgets 5. The grand-
fal '

Cases for the-grandfather mentioneg

: . by Imi
20. am Muhammad mentioned six caseg in th 3 Muhammad

€ Book of Farg 'id. These

e brothers and sisters by the grandfather, 4
oanaﬁ school. The cases are described iy gy

demic interest.

s has been upheld by the
bsections below for aca-

L Al-Khuraqa’ (the Tatters): called so because of excessive dis-
agreement among the Companions (God be pleased with them). It
is also called ‘Uthmaniyyah and Hajjajiyyah. The deceased leaQes
behind a germane sister (or a consanguine sister), a grandfather
and a mother. There are seven views about it from the Companions
(God be pleased with them), a few of which are: (i) The mother
gets %rd and the rest goes to the grandfather. The sister gets noth-
ing. (i) The mother gets ird, the sister 3 as sharer, while the
grandfather gets éth. (iii) The mother gets %Td, and the rest is
shared by the grandfather and the sister in the ratio of two shares
for the male and one for the female. (iv) The sister gets <, the
mother %th and the rest goes to the grandfather. (v) The estate is
shared by them equally. The view of the school is that the sister is

excluded by the grandfather, which is the first view.

2. Akdariyya: The deceased leaves behind a germane sister (or a con-
sanguine sister), a grandfather, a mother and a husband. There are
five views about it from the Companions (God be pleased with
them), a few of which are:

. 1 o
(i) The husband gets %, mother 5rd, the grandfather 5th, and the
sister gets % This is then gubjected to ‘awl (reduction) as follows:

Heir Orig. Share Common Den. Reducc:j Share
' 7 3 3
Ger. Sister J) 6 sl)
2 1 |
Grandfather (l : ;
' K «
Husband 1 é :
= 9
2 6 :
MOther 1 g -
3



Heir Orig.JSharc Com. Pen. I Inc. Share
Ger. Sister 5 g g

1
Mother 3 6 f

e numerators is 5, therefore, this is made the de
divide the entire wealth into five parts. The Senom\

y the jurists.

The sum of th

inator SO as to
method i8 followed b

26.3.1.2 THE SITUATION WHERE THE HEIRS INCLUDE A PERSON TQ
. w
“RETURN’’ IS DENIED Hom

In this case too both methods are shown for purposes of illustrat
lOn,

but the second is followed by the jurists:—

woman leaves behind a husband, mother and daughter
the husband is entitled to ;th, the daughter 2 and the mothe’ tlhen
One share out of 12 is left, which is 75th. This has to be retr sth.
o the mother and daughter, but not to the husband. The metr‘:rngd
to multiply 12 by 4 giving 48 shares. Out of this 12 are to be g?(\jelrsl

to the husband, 27 to the daughter and 9 to the mother

(a) Il a

Heir Orig. Share Com. D
! en. 1 Com. Den.2 Inc. Shar

Husband 3 3 12

12 . =
Daughter 1 6 4 )

12 B 20

Mother ! 9 48 18

6 12 = 9

48 =

Balance 1 4 48
12 48

The bala L v A
mother i: (t:;eorf tl'2 ISf (;lmCUh to allocate between daughter and
atio of 3:1, but the balance -
’ ce = ¢ .
cated to get the increased share. © 35 can casily be dlo-

(h) By the sec
o : htfrfgg (r)r;e;t}:)od, the share of the husband is first allocated,
3 e daughter and mother are then increased.

Heir :

Husband Orlg.lShal-e Com. Den. Inc. Share Final share
Daughter 1 , %
Mother i 5 3 qu



emaining estate is divided into four parts for allocation be-
The the daughter and mother. The daughter is 1o get 3 shares and
1weeﬂ0ther 1 share of the remaining after the increased alloca;tion
Jllocating to the husband %th of the whole estate was left‘,

re, W multiply by the shares of the daughter and mother by

t . to get their shares. These ¢ 9 3 .
(his fraction £ ome to 35 and -5, that is,

L of 9 +3=12 shares out of sixteen. The remaining 4 belong

After

a tota

:o the husband. As stated, the second method is preferred by the

juristS-
Heir Orig.lshare Com. Den. Inc. Share Final share
wife 8 -345

1 3 ; 32
Daughtcr % ? i £V
Mother 5 . 411 ¥ _375
| QX.E = %; %-x-g = 375 21+7=28, which leaves 4 shares for the hus-

band, that is, :—345.

%632 Tustrative cases of radd (return)

Radd (return) is made in the case of seven persons: daughier, son’s
daughter, mother, grandmother, germane sister, consanguine sister, uter-
ine brother and uterine sister. In the cases encountered, there may be just
one heir, two, three or four. These four situations are illustrated below:

263.2.1 JuST ONE SHARER
If a person dies leaving behind a daughter and no residuaries, she
takes % as a sharer and the remaining by radd (return). If a person dies

leaving behind just his mother, she takes %'rd as a sharer and the rest by
"add (retutn), |

26.3.2.2 Two sHARERS |

i Ifa Person dies leaving behind a daughter and mother, the distribu-
0nis ag fOHOWS:-__ ' i

Heir Orig. Share Com. Den. 1 Inc. Share
Daughter 1 s

2 6
MOther 1 1 1

6 6 4



26.3.2.3 THREE SHARERS
If a person dies leaving behind a germane sister, a consanguine Sister

and a uterine sister, the distribution is as follows:—

Orig. Share Com. Den. | Inc. Share

Heir

G. Sister 2 i s
Con. Sister < 2 .
Ut. Sister 3 : :

26.3.2.4 FOUR SHARERS
If a man dies leaving behind a wife, mother, daughter and sop’s

Caughter, the distribution is as follows:—

Heir Orig. Share Com. Den. Inc. Share Final Share
Wife é 1_)0
Mother % é % 410
Daughter % g § %
Son’s Daughter % é % lo

7+21+7=35, which leaves 5 for the husband, that is, ;l%th.



TANT KINDRED OR DHAWU *L-ARHAM

| The pifferent Classes of Distant Kindred
L _
' ne dhawil 'l.arham or relations through the womb also

27'1'1 Zalled distant kindred
The dhawit ’l—arlldm_ are all ttl,(?se heirs who are neither the ‘asabat
(residuaries) or the ashab al-fara‘zd (sharers). Their entitlement is on
e basiS of the ralm (.womb) that.IS on the basis of links through female
. »c and by standing as substitutes for nearness (garabah).
aliki and Shafi‘ schools deny inheritance to the distant kindred
although some of their later jurists are inclined to admit them
15 heirs The Hanafls and the Hanbalis acknowledge them as heirs. The
gisagreement is based upon the disagreement among the Companions
(God be pleased with them) and their Followers.
There are three methods of allotting shares to the distant kindred:
the method of tanzil (representation), the method of the rahm (womb)

and the method of garabah (nearness). The Hanaft school follows the
nethod of garabah.
7712 Confusion in figh sources about the classes of distant kindred
and priorities

Most of the texts after the famous book known as Sirdjiyyah (Writ-
en around 690 A.H.) have relied on this popular source. It is suggested
in one commentary that the author of this work was relying on the text
(a few pages) written by the learned Ala” al-Din al-Samargandi (d. 539
A-H-)- There are very few earlier texts that explain the rules of inher-
liance clearly. The exceptions are [mam Muhammad’s own writings
(Wf_liCh have not been published in full) and the book of the illustrious
[v:am al-Sarakhsi al-Mabsit. Al-Qudarf (d. 432 A.H) gives short, but
bet‘szccur.at?ftatements about the distant kindred. There are diﬂ'ercncei
,.arhgrngzraﬂyyah and al-Mabsut, espccially with respect t0 the dhawu

The dj , _
tw e.dlﬁerence between the two SOUICES is main
0 pointg:—

Jltogether:

ly on the following

(a
) The number of classes of the distant kindred.

ANO



BV
(b) The priorities within the classes.

The two classifications are stated below and then a reconcijy,,
l()n i
§

attempted.

27.2 Classes of distant kindred and thejr Prioritieg in ¢
'3 e
Sirjiyyah
The Sirajiyyah divides the dhawii ‘l-arham into four classes, and th;
classification is then followed in all later books. The classificatioy, is is

(1) The First Class: This class is linked to the deceased fropm, the de
scendants, and includes the children of daughters and the childre,;
of the daughters of his son.

(i) The Second Class: This class is linked to the deceased frop, the
ascendants, and includes‘the false grandmothers ang false granq.
fathers, like the deceased’s mother’s father’s mother or the de-
ceased’s mother’s father’s mother’s mother

(22/) The Third Class: This class is linked to the deceased through
his parents, and includes the children of the deceased’s sisters, the
children of the deceased’s uterine brothers.

(iv) The Fourth Class: This class is linked through the grandparents
of the deceased, and includes the deceased’s paternal aunts, uterine
paternal uncles, maternal uncles and maternal aunts,

Additional statement: The text then adds another category of “those
who stand in their place.” Commentators take this to mean the children
of the last class.

Priorities for inheritance: The text states that for purposes of inher-
itance the priority among the classes is exactly in the order they have
been stated gbove. Further, allocation cannot be made for the next class
if there are any members of the prior class. In other terms, the inher-

itance is exhausted by one class, If there are no heirs in a prior class,
allocation is to pe made for the next class.

27.2.1 Classification of the distant kindred and their priorities ina/
Mabsiit

Al-Mabsd_t divides

: the distant kindred into the following seven
categories:—.

F T ——



m e Y 1 §
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' v ildren of the ¢

| firs laughters of the deceased o the irs, that is, the children

ot th & 5 of the deceased. o0 of the daughters

e son
“,

: hters of brog,
Class: Daug ers ang
) Seconghe link here is through females the children of sis-
P s
e

* 1his is the third class i
irijiyyak
yird Class: False grandfathers anq g grandmothers, This
i T s cond class in Sir@jiyyah.
ist

eth Class: Dec-eased’s father’s uterine broth

(f") Fo her's germane SISter, consanguine Sister or ut
(fat | aunt (mother’s sister), materpg uncle (
;?}rl?sais the fourth class in Sirgjiyyah o4 well.

er (uncle), aunts
erine sister), ma-
mother’s brother).

pifth Class: The children of the abgye, This appears to be the
) 1

' egory mentioned in the additional statement in Sirajiyyah.
ca

ixth Class: True grandfather’s uterine brother (deceased’s fa-
) Shlxr’s uncle), father’s aunts, father’s mother’s brother, father’s
the ’

ther’s sister. This class is not mentioned in the Sirajiyyah. It
fﬂ; goes up one level in the family tree.
J

. Seventh Class: The children of the above. Thisis not mentioned
l . -
" either in the Sirajiyyah.

iorities for inheritance: Al-Mabsut relies on the Zahir al-Riwdy.ah for
tf}zm:;orities It does not say explictly that a prior class must lzle ml::gﬁ
be;)pre allocation of inheritance can move to the next, but the discu
does imply such an order for allocation.

112.2 Reconciliation between al-Mabsif and Slmﬂ{jyaa’;-Qudﬁri and

As far as authenticity and reliability are Conceme}; have served as
I-Mabsitt are unmatched in Islamic law. In fact, bot ts in Sirdjiyyah
nother books for all later books. Some f)f the statemen '
PPear to have been taken from al-Mabsit. respond to the four

The first five classes mentioned in al-Mabsi f?srlin{()ed to the fourth
lasses i Sirajiyyah when the additiona! St"“'tem?nd és they are very high
5. Classes six and seven can easily be o deceased, unless the
Pinthe order and are Jess likely to survive the [te is, therefore, better
"t in the Seventh class ar taken into account. Jfis,



arlier jurists and undertake the analysis according th
e - ()

ro follow the € !
seven classes in al-Mabsut. I
§ - ~lhauva IVEN ¢ yher . o

and al-QudiirT have given a higherp y 10 the thldren

¢ :i:/t-bﬁag;f{rdaughlcrs of brothers over the fals‘e_ g'randpg‘n.cms' The
2nfy ldlszlgrccmcnt among Abii Hanifah ar'\d the §ahnbayn is about g,
mother's father. The Imdm A ‘zam gives higher pno.rity to the Materng
grandfather (mother’s father) over the daughtc'rs of blo'thers and the ch).
le the Sahibayn do not. This exception has been jpg,.

iren of sisters, whi '
;reted by Sirdjiyyah to give priority to the whole class. The Sirgjiyy,;
en followed for many centuries in all subsequent manuals of figh

has be - e
but this interpretation must be given up and the classification provigey

in al-Mabsit is to be followed, and is followed in this book.
The compartmentalization followed in Sirajiyyah may generally
adopted for all the seven classes mentioned, while keeping the following

two rules into account:—

(a) The children mentioned in class five and class seven cannot be
granted inheritance if their usil (ancestors) from classes four apg

six respectively are present.

(b) Priority may be given t0 the classes in the order mentioned, but the
exceptions, if any, are to be noted. One such exception in the cage
of mother’s father is mentioned above (will be explained further

below).

(5) The rules and elaborations provided in al-Mabsiit need to be fo)-
lowed for a deeper understanding of figh and for refining the rules pro-
vided in the Sirajiyyah. This is the method followed in this book for the

part on inheritance.

27.2.3 General rules for all classes of distant kindred

The basis of entitlement is nearness in relationship, which is primar-
ily that of being an agnate, because of which a person can inherit the
entire estate. The relative who is closer to the deceased is preferred over
the remote. This nearness is judged through levels and is also supported
by‘the strength of the link. Thus, being a child is considered stronger than
bexnfhthe futher, even though both are equidistant from the deceased.
djsrantezngrzgd}lfsgrgiesr::;rtn kthz;t rc(zjdd (retur_n) is lpr.eferred over all the
rSurEd o e s indred cannot inherit if the estate can be
- arers. Those who do not accent radd usually do not give
aright to the distant kingd 1toi | P P i ekt

hdred to inherit, for example, the Shafi‘T school.



ollowing rules are generally follo
¢

. \/\/’Cd b lh a
o kindred to determine gargp,y, Y the H
a

anafi school {o
undp ( [OJ

. st l‘iorily:»-~-
(he o .
elationship of two distang od i o
If the relatio . f o l\“‘ldltd IS of the same {eve] (dlc
(d ree) depending upon Proximity of the union W
Y f .
out one of them is the child of 4 sh
Jhen the competing distant kiniy,
the child of the sharer or th‘c child ¢ ary as the case myy
be. Thus, the daughter of the daughtey of the son excludes the
daughter of the daughter of the daughter, eyen though the leve]
is the same. The daughter of 4 gy

ughter is neither 4 sh
residuary, while the daughter of (e son s,

ith the deceased
Arer or (e child of 4 residuary
dis noy, prefe

‘ rence is given (o
f the residu

arer nor g

p) If one of these is the child of 3 sharer while the ot

( of a residuary, they are treated ag equals.
brother competing with the d
each other. '

her is the chijd
Thus, the daughter of the
aughter of the sister cannot exclude

(c) Ifone of them is nearer than the other, the nearer in degree excludes
 the more remote, even if the more remote i child of a sharer or the
child of a residuary when the one nearer is not. When there is a
daughter of a daughter of a daughter competing with the daughter
of the daughter of a son of the son, the former is closer to the
deceased and excludes the other. Likewise, the daughter of the
daughter of a sister is given priority over the daughter of the son

of the son of the brother, because the former is closer.

(d) Where actual ‘usitbah (being an agnate) is equal in']evel. the one
having a stronger link is given priority, like the chxldlof 'th‘e ger-
mane brother over the consanguine. When the level is different,
the one nearer is preferred over the more remote.

3 The Children of the Daughters: Class |

3.1 The first class of distant kindred :
' : , ildren of the
The first clags of the distant kindred includes ’lh'C,?hlllflt?n (;lf 1];“
“ehter of the deceased and children of the daughter of the
Feeased. i violati f the
34 of the Muslim Family Laws Ordinance, 1961, 111.\/;]0)13{3:';::01‘ N
ieture of inheritance law in figh, treats the children of the daug

Warieg rather than as distant kindred.



. ndparcnt pDaughter  Daughter I')ﬂughter Daughter
ofap o Daughter Son Daughtey Son
id Daughter  Daughter Son Son
2 . ' R
Shar¢ 1 . C M

18
ding 10 Abi Yisuf, the division between 1
cc0

ectly OD the basis of two shares for (he 1,10 and one for the

f : -

[akcnl [n this €as&, the wealth will be divideg into six shares and di-

i

\'ided'

Grandparent Daughter  Daughter Daughter Daughter
parent Daughter Son
Child Daughter Daughter
1 1

Share 6 _ 6

8

1em will be under

Daughter Son
Son Son

[
DI

e grandpar ents, parents and. children are all different, the distribu-
l-ﬂ; will first be based upon what the grandparents would have inherited.
tio '

for example, if the deceased leaves behind a daughter of a daughter of 2

qughter of @ daughter; a daughter of a son of a son of a daughter; and a
soni)f a daughter of a son of a daugher.

Great Grandparent Daughter Daughter Daughter Daughter

Grandparent Daughter ~ Son Son  Daughter
Parent Daughter Son  Daughter Son
Child Daughter Daughter ~ Son Son

In this case, the division is first among the grandparents, according
0 two shares for the male and one for the female. Thus the two son
trandparents get %th and the two daughter grandparents get %th. T}xis is
" divided among their children, that is, the parents above according to

; L2001, 4.1,
ZW(; shares for the male and one for the female. Thlslm?anqs- 883 (sr; hx
Xsand 4v2 T . 8.4. 4 ori-2.2-and 2. The
"3 and x2. This is stated as f%, 1 1502 15 0T 5 97 § 9 ihe
l;arents e now grouped according to male apd female. The share of the

1,2_3 - >
0 \ _ z4+==%, The
on parent i 34228 while that of the female parenis is g+=5. "¢
e of the i O 3. 6,1_6.3,2-6.642_12 Thisis
B ¢ children will be 3xi=2; 5X3=25 9%3 3

3,1_3.6 _3_ 7,§ —7’5 27°
Eeteq ; i
¢d in the table as follows:—



(ireat Grandparent Daughter Daughter  Daughter Dy
) Cl

P u .
Grandparent Daughter ~ Son Son Ddug:ncr
, |
Parent Daughter Son Daughter S& le;
On
Child Daughter  Daughter Son q
. g i} 0 On
Sharc 2 T L "
' & 2 2
Share ; g ¢ : i

This type of hierarchy is not likely to occur in the presen times,

it was possible when people used to get married at early ages. Bor A[:u
i

Yiisuf, the division will be as follows:—

Great Grandparent Daughter Daughter  Daughter Daughte,

Grandparent Daughter Son Son Daughter
Parent Daughter Son Daughter S
Child Daughter Daughter  Son Son

2
Share : 5 5 :

77.3.3 Further elaboration of allocation for first class of distant kjp.
dred

If there are eight individuals, four of whose grandparents are males

and four whose grandparents arc females. They may be treated as two

groups and allocations made accordingly. The result is as follows:—

D DDDDUDDD

D DDD S S S S
DD S S S S D D
D S DS S D D S
1 2 2 4 8 4 2 4
27 2 21 2 21 2 2T o7

What if there is a daughter of a daughter of a son of a son with these
cight individuals? The answer is that a daughter of a son of a son is &
charer, and the child of a sharer in this case will exclude the rest.

What if there is a daughter of a daughter of a daughter with these
cight individuals? The answer is that she is at a higher level than all
eight and is entitled to all the wealth,

If in the previous case, there is a male with her, that is, a son of
2 daughter of a daughter, then the wealth will be shared between them
qccording (0 (WO shares for the male and one for the female. The eight

will get nothing.



If there is with them someone who is at 3 higher level like a daughter
of a daughter, then the entire wealth will be given (o her. 1f there is a

male with her of her own level, they will share in (he ratio of two shares

for the male for one of the female.

17.3.4 Cases in which the kindred in this class have two links with
the deceased

The deceased may leave behind a distant kindred, in this class, who
i< linked to him through two links.

The deceased may leave behind a daughter of 4 daughter of a daugh-
er, who is also the daughter ot a son of a daughter. This is possible where
o man has two daughters and each of them has a daughter. The other may
also have a son who marries the daughter of the other. If the union of
these two is a daughter, she is the daughter of a daughter of a daughter
and also the daughter of the son of a daughter. This daughter, according
to Muhammad, inherits by virtue of both links per stirpes. According
to Abii Yaisuf she can inherit through both links, but per capita. The
authentic narration from Abi Hanifah is the same as that of Muhammad.

If there is another daughter of a daughter of a daughter with the one
mentioned in the previous subsection, then according to Abu Yasuf, the
one that has two supporting links gets %rd and she is to be treated like
two persons for a per capita distribution. According to Muhammad. the
distribution is first among the parents, thus, the one with two links will
get %th of the estate, while the one with a single link will get 5th.

If there is another daughter with her with two links, then according
to Abd Yisuf the estate is divided equally between them. According to
Muhammad, the property is to be divided among the parents and then
moves down to each.

27.4  Daughters of Brothers and Children of Sisters: Class
Il

27.4.1 The second class of distant kindred
- The distant kindred in this category are of four types: they are cither
all of them the children of the germanc brother and sister: the children
of the consanguine brother and sister; the children of the uterine brother
and sister; or they are a combination of these.
In the above categories some ol them may be nearer kindred, while
Others may be remote, or they may be of the same level with reference to
the deceased, '



at the same level, and one of thcm.is a chilg of 4

.siduary, he will be preferred over one wbo is not the chilg
sharer or res esiduary, because the sharers and residuaries arq Cloge
of a sharer OFJ l;ndcr the law. Preference will be on the basis of aClu-;
to thie dcccase_bah) or it will be on the basis of legal nearness, .
nearness ((—I'“Z;ed are equal with respect to being residuaries or share
but ]sfotnhl; l;lrz germane and son'w consangu‘i'ne,f[hen aCCf)rding to Abf;
Yiisuf's later view the division 1.s on thg basis 9 per C;zpzta. Accordin
(o0 Muhammad, the distribution is (o be in relation to the grandparepy

27.4.2 Rules of allocation of shares for the second class of distan

. kindred when they are from one sub-.class

If the deceased leaves behind a son of a'31ster and a dalfghter of 4
brother, when both are germane or2consangume, then according to Abj
Yiisuf, the son of the sister gets 5rd and the'dau.ghter of the brothe,
gets 1rd. According to Muhammad th.e allocation is reverse of this: the
daughter of the brother gets %rd, while the son of the sister getg 3rd,
that is, he allocates the share to the parents and then passes them on to
the children. This is based on the rule in subsection (4) of the previoyg

When they ar¢

section.
If both kindred, in the previous example, were uterine, then accord-

ing to the Zahir al-Riwayah, the estate is shared by them equally. The
preference of the male over the female is given due to analogy from the
Qur’anic text that prescribes participation for them.

27.4.3 Rules of allocation of shares for the second class of distang
kindred when they are represented by two or more sub-
classes ;

If the kindred under this class are from different sub-classes, like
three daughters of brothers of different types—germane, consanguine,
and uterine—then according to Abi Yiisuf, the estate passes on to the
daughter of the germane brother. This is also the decision of Abii Hani-
fah. According to Muhammad, the uterine brother’s daughter gets éth,
and the remaining belongs to the daughter of the germane brother’s
daughter, while the consaguine brother’s daughter gets nothing.

If the deceased leaves behind three daughters of sisters—germanc,
consanguine and uterine—then according to Abu Yiisuf, which is also
deus;o.n of Abll Hanifah, the estate in jto entirety passes on to the ger
Mmane sister’s daughter. According to Muhammad, [h(, wealth is divided
among them on the basis of five shares in all. It is as if he is passing O
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his uterine sister, because there is no qarabah between the two,
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deceased leaves behind the daughter of the uterine sister with
If th? k, mentioned above, and another daughter of a consanguine
1 dual ml: n according to Muhammad the one who has two relations wil]
prother, the ccount of the relationship of the mother, and the remaining
get éth on athem in three shares on a per capita basis, the total dividion
is shared by " eighteel’ shares. According to Abil Yiisuf, the entire estate
beling;?ftgutie one with two links due to the meaning ‘usibah in her.
helon

they 41

75 Paterﬁa/ Aunts, Maternal Aunts and Maternal Uncles:
" Class IV and children

215.1 The fourth class of distant kindred he levelof the paternal
According to the school, paternal aunts are at ¢ et; r. The rule is that
uncle, while maternal aunts are at the level of the mok t; 'the Jlace of the
when a female stands in the.piace of a male, she tla i e e
male at her own level, and she does not take the plac |
Isat a nearer or a more remote level. ¢ and a paternal uncle.
When a deceased leaves behind a patemal. a: i When the germane is
lhey are cither germane, consanguine or Ut?n?er'nal uncle, because they
Mesent, the estate belongs entirely to such a . 'I.arham along with the
e agantes, ang there is no share for the dhawit ferred over those with
dgnateg Thereafter. those with two links are pre A
One,

v 4 C
(s germane, consanguin
nts—

. au aunt,
2 dlfthe deceused leaves behind paternal he germane paternal au

) . ot
ute“n€~~the estate belongs entirely t



as she is linked to the deceased through two bonds. The sy

3 Ppligy
to the children of such paternal aunts when some of them are Pligy

loger ;
. ; 05&1. in
relationship.

If all the paternal uncles and aunts are uterine, the estate i di
among them according to two shares for the male and one for the f,
According to a narration from Aba Yusul, the wealth is to be di
among them in equal parts due to the similarity of their bong v;
deceased. that is, their closeness is linked through the mother.

Where the deceased leaves behind a maternal uncle and Malerpy)
aunt, the wealth is divided on a per capita basis: two shares for the Male
and one for the female. According to a narration from Abi Yisyf, the
wealth is to be divided among them in equal parts due to the similari
of their bond with the deceased, that is, their closeness is linked through,
the mother.

If the deceased leaves behind paternal aunts and maternal aunts and
maternal uncles, then the paternal aunts are entitled to %7'(1, while the
maternal aunts and maternal uncles are together entitled to %V'd, which
is further divided on a per capita basis. Number does not matter in thig
case. Thus, if the deceased leaves behind one paternal aunt and ten ma-
ternal aunts and uncles, the paternal aunt will get %rd, while the maternal
aunts and maternal uncles will share the %'z'd on a per capita basis. The
same applies if there are ten paternal aunts and a single maternal aunt:
the maternal aunt will get %'/'(1.

Within the two sides, each having germane, consanguine and uterine
members, the general rule is that the person w’ith. two bords (germane)
is preferred over those with one bond.

Videg
Male,
Vided
th the

27.5.2 The children of the fourth class of distant kindred

This is the fifth class according to al-Sarakhsi, but is being discussed
within the fourth.

If the parents in this class are present, the children are not entitled to
inherit. In the absence of the parents, the nearer ip degree has priority
over the more remote. The jurists talk about one, two of more wombs to
determine such nearness in degree.

If the deceased leaves behind a daughter of 4 matern
ter of a daughter of a maternal aunt, or daughiey of
qunt, or a son of a son of a maternal aunt, the estate b
ter of the maternal aunt, as she is the closest iy e

al aunt, a daugh-
a son of a maternal

elongs to the daugh-
gree,
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 The sixth and seventh classes of distant kindred

. h class of distant kindred includes the uncles and aunts of

he Sixt .
; rents of the deceased. The seventh includes the children of these

tkindfe‘i- o
These (WO classes are not being discussed here due to the remoteness

s c1asS of heirs. Such heirs could possibly exist where marriages
e arranged at a very early age so that several generations could exist

it the same rime. Allah knows best.

7 False Grandfathers and False Grandmothers: Class Ill

1771 The third class of distant kindred
The false grandfather is connected to the deceased through a mother,

cither his own mother or his father’s mother and so on. The false grand-
mother is one in whose link a father intervenes between two mothers.

The nearer in degree excludes the more remote. The nearness in de-
gree is based upon wombs or bodies. The grandfather who is linked to
the deceased by one womb is just one and he is the mother’s father or
the deceased’s maternal grandfathér. Those who are linked through two
Wombs or bodies are three: mother’s mother’s father; mother’s father’s
fther; and father’s mother’s father. Among these is just one false grand-
Mother and she is the mother’s father’s mother.

0, :
2 The single case mentioned by Imam Muhammad

Accord; i |
l"Onedcg) rding to Imam al-Sarakhs, only & S
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27.7.3 The special case of the maternal grandfather (mothep
ther) and priorities within class?s ‘ | N
The maternal grandfather or mother’s father is treated dlﬂcrem]y
lass of false grandparents.

fmn"]r :;‘r?ec}llzss been disaéreement over whethc?r the mother’s father s 10 he

given priority over the first class of distant kindred; narpely, th.e, Ch'ildren

of daughters and the daughters of the son. The predominant view jg that

the first class is given priority.

There has been disagreement over whether the mother’s father jq (o
be given priority over the second class of‘ distant kindred; ngmely, the
daughters of brothers and the children of sisters. The predominant View
is that the second class is given priority.

There is no disagreement that the mother’s father has priority over the
paternal aunt. It is, however, to be noted that if the deceased leaves be.
hind a mother’s father’s father and along with him there is a paternal aunt,
or a maternal aunt, then according to the school the paternal aunt, or mg-
ternal aunt, has priority over the mother’s father’s father. This amounts
to preferring the fourth class over the third class or according to those
who deem the false grandfathers to be the second class,
the fourth class over the second class.

It is for the above reason that al-Sarakhsi has discussed this class in
the end, and we have done the same. The conclusion is that this class of
distant kindred does not fit neatly into the compatmentalized classes.

S fa.

the preferring of




{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

