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Certain Equitable Rules When

Rights Conflict

Conflict of Rights

Sections 5 to 37 deal with transfers of both movable and immovable
property. Sections 38 to 53-A deal only with immovable property. Of
these, Sections 38 to 43 and 48 to 53 deal with conflict of rights. Sections
44 to 47 deal with joint ownership and Section 53-A deals with the
Doctrine of Part Performance.

In this chapter, we deal with conflict of rights.

Priority

Section 48 provides that:

\Vherc a person purports to create by transfer at different times rights in or over the
same immovable propert y , and such rights cannot all exist or be exercised to their full
extent tocether, ea L:l l later created right shall, in the absence of a special contr,ici ot
reservation binding the earlier transierecs, be subject to the ight, previously cicated.

One of the modes of acquiring property is Qui prior Cs! !en1J.iore
poller est jure, that is, he has the better title who was first in point of
time. But this rule is very much restricted with the advance of civiliza-
tion, that we find the French economist Pierre Proudhon, at the other

extreme, asserting that: 'properly is theft' and George Bernard Shaw
commendingit by saying: 'This is the only perfect truism that has been
uttered on the subject of property'. The y do not agree with the maxim
quod ,zuiincs e.i , :;' sub rh moanc
that which is the property of no one is given by natural reason to the first
occupant.

Where there are conflicting rights as to immovable property, Courts
will inquire not which party was first in possession, but under what
instrument he was in possession, and when his right commenced. It is the
general rule between encumbrancers, and also between purchasers, but

not between a mortgagee and a purchaser, because, the rule applies only

I. Varadaraja V. Lakslimj Naraynna, AIR 1985 Kant 245: Man;u V. Ran,avan, AIR 1985
Pat 35.
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between two conflicting transfers and not when legal effect can be given

to both.

Suppose A executes a sale deed in favour of B and a few days later

before the sale deed was registered, executes another sale deed in favour

of C. Even if Cs sale deed is registered first the document executed

earlier through registered later will prevail because of Section 47 of the

Registration Act. Suppose again, it is the case of two mortgages, and the

second mortgage is registered. If the first is registered later, the same le

applies. But, if the first mortgage though compulsorily registrable, was
not registered then it will not have any priority because it is not a

completed transaction. But, if the second mortgagee has notice of the

first then the first will prevail, because of Section 40.

Suppose a contingent interest is created in a property and thereafter
an absolute interest. The contingency contemplated happens and the first
transferee's interest also becomes absolute. The tact that the contingent
interest became vested later will not deprive the first transferee of his

right or priority.

Power to Revoke

The rule applies only in the absence of a contract or reservation to

the contrary. For example, Section 42 states:

Where a person transfers any immovable property. reserving power to revoke the
transfer, and subsequently transfers the property for consideration to another transferee,
such transfer operates in favour of such transferee (subject to any condition attachcd to the
exercise of the power) as a revocation of the former transfer to the extent of the power.

Illustration

A lets a house to L, and reserves power to revoke the lease if, in the opinion of a
specified surveyor, 1 should make a use of it detrimental to its value. Afterwards A,

thinking that such a use has been made, lets the house to C. This operates as a revocation
of B's lease subject to the opinion of the sursevur as to )'s usc of the house having been
detrimental to its value.

But see Section 126 which provides that except in the special case

mentioned therein a gift LS irrevocable.

Section 42 requires that the subsequent transfer should be for con-
sideration. Therefore, if the subsequent transfer is to be a gift, the first
transfer must be expressly revoked, because, the presumption in the
section cannot be drawn in such a case. If however the subsequent
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transfer is for consideration such transfer itself operates as a revocation
of the earlier transfer, because, the Section allows such a presumption of
revocation to be drawn. If the power of revocation depends upon a
condition and its fulfilment becomes impossible, the power cannot be
exercised.

Further, if the party with the earlier right is guilty of fraud or other
inequitable conduct, he cannot claim such priority. See Section 78
below.

Limited Power of Transfer

Section 38 provides that:

Where any person, authorised only under circumstances in their nature variable to
dispose of immovable property, transfers such property for consideration, alleging the
existence of such circumstances they shall, as between the transferee on the one part and
the transferor and other persons (if any) affected by the transfer on the other part, be
deemed to have existed, if the transferee, after using reasonable care to ascertain the
existence of such circumstances, has acted in good faith.

Illusiralion

A, a Hindu widow, whose husband has Icit coflatcral heirs, alleging that the property
held by her as sucF is insufficient for her maintenance, agrees, for purposes neither
religious nor charitable to sell a field, part of such property to B. 8 satisfies himself by
reasonable enquiry that the income 0!' the properly is insufficient for A 's maintenance, and
that the sale of the held is necessary and, acting in good faith, buys the field from A. Asbetween B on the one part and A and the collateral heirs on the other part, a necessity for
the sale shall be deemed to have existed.

The powers of a manager of a joint Hindu family and of a widow of
a Hindu (before the Hindu Succession Act, 1956), to deal with the family
property or the husband's property, could be exercised only when legal
necessity is shown to exist. See Hunooman Persad v. Mst. Babooe 2. The
section is enacted to protect a person who purchases property from such
manager or Hindu widow. It must however be noted that a bare
representation by the traiisferor is not sufficient, but the transferee must
make reasonable inquiries. Since the circumstances are variable, the
legality of the transaction would be judged only according to the
circumstances existing at the time of the transaction.

2. (1856)6MIA 393.
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Right of Persons Entitled to Maintenance

The next section, Section 39 provides that:

Where a third person has a right to receive maintenance, or a provision for
advancement or marriage, from the profits of immovable property, and such property is
transferred, the right may be enforced against the transferee, if he has notice thereof or it
the transfer is gratuitous; but not against a iransfcree for consideration and without notice
of the right, nor against such property in his hands.

The section was amended by Act 20 of 1929 and prior to the
amendment, -persons, who had a right of maintenance, were protected
only when it was established that the transfer was made with the
intention of defeating such right, but such proof is no longer necessary.3
Since the amendment is retrospective if a property was transferred before
1st April, 1930, but the suit by the maintenance holder was filed
thereafter, the claimant was not obliged to prove the intention but only
the notice as required by the present amended section.

This section does not deal with a charge on the property. That is
dealt with in Section 100 of the Act. The difference between the two lies
in this. If family property is sold for paying off the debts of the faniilv, if
there was no charge for maintenance, the purchaser would get a good
title even if he had notice of the right to maintenance. If however the
property was subject to a charge, then the charge has precedence
provided the purchaser had notice of It.'

Advancement

It is an irrevocable gift in praesenti if money or property, to a child,
by a parent, to enable the donee to antic 'ate his or her inheritance to the
extent of the gift, as for example, marriage expenses. It is a payment to
persons before they become absolutely entitled to an estate, but who are
entitled to have a vested or contingent interest in the estate or legacy.

Holding Out

The other cases where equities between conflicting rights require
adjustment are set out in Sections 41 and 43. 1 have already dealt with
Section 43. Section 41 provides that:

3. Ibrahim v. Md. Saleem, AIR 1980 Mad 82; S*kgot-da v. Lakkamrna, AIR 1981 Kant 24.
4. Dan Kuer v. Sarala Devi, AIR 1947 PC S.
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'here, with the consent, express or implied, of the person Interested in immovable
property, a person is the ostensible owner of such property and transfers the same for
consideration, the transfer shall not he voidable on the ground that the transferor was not
authorised to make it.

Provided that the transferee, after taking reasonable care to ascertain that the
transferor had power [0 make the transfer, has acted in good faith.

This section deals with what is known as the doctrine of holding out.
It forms all to the general principle of contracts neino dat quad
non habet, which means that a person cannot convey a better title than he
himself has, and resolves the dispute which arises when the rights of two
innocent persons come into conflict. When members of a joint Hindu

family live together, if their property stands in the name of one of the
members a purchaser or other persons dealing with such a family, have to
make more than ordinary enquiries and satisfy themselves that the person
conveying the property has the right to do so. That is because, as the
Privy Council said in i?a;ncoomar v. Macqueen 5, the existence of the
joint family is a 'circumstance which ought to have put him upon an
inquiry that, if prosecuted would have led to a discovery of it'. Such a
Pei-soil is not the ostensible owner. An ostensible owner is one who, on
inquiry by a prospective purchaser, which a prudent and careful man
would make in the circumstances of the case, appears to have all the
characteristics of a real owner and the real owner himself does not dispel

the impression. Whether a person is holding himself out as the ostensible
owner with the consent of the real owner is therefore a question of fact
depending upon the circumstances of each case. For example, an entry in
the municipal registers of the name of a person as the real owner of the
property without the knowledge of the real owner will not estop the real
owner. Ihe section cannot Oc lflVoKeu ugoiiit U!Uj	 ty

5. [1872] 52 IA (Supp) 40; Shiv Das v. Deoki, AIR 1978 P&ll 285; Sativ/i Chal ldra v.
Sw/a Bob, AIR 1978 Cal 499; Svcd /tbthel Khader v. Rami Redd y , (1979) 2 SCC 60!:AIR 1979 SC 553; Abut Mukherjee v. Bit.thabati, AIR 1979 Cal 344 (Insolvent cannot
be treated as ostensible owner); ink/jar v. Jr. Director, AIR 1980 All 215; Gapadibniv. State of M.P., (1980) 2 SCC 327; AIR 1980 Sc 1040 (benami transaction); B/jim
Singh v. Kan Singh, (1980) 3 SCC 72: AIR 1980 SC 727; Abdul Rahim v. Viii midas,
AIR 1981 Born 58; Mehdi IJaran v. Ramkar, AIR 1982 All 92; Radlievs/uvanr v.
Maharn,j, AIR 1982 Cal 31; State v. Subimnal Kumar, AIR 1982 Cal 351; Bhran jar v.
c;aviiida, AIR 1983 Ori 36; Qandhara v. Union of India. AIR 1984 P&H SI; Raj.
mmmiii V. Bamjnat/i, AIR 1984 Delhi 155; Aoar Sing/i v. Ha,ara, AIR 1984 P&H 211;
Raj Ba/by v. ilaripada, AIR 1985 Cal 2; Digpai Singh v. Wife of Lildiman Ojha, AIR
1955 }'at 110; Rajaimunnl v. Rauuiaa, AIR 1985 Mad 223; IJanga Chandra v. Jagat
Kishore ILR 44 Cal 186 (PC).

6. Siiara,flmao v. Bjb/ujsano, AIR 1978 Ori 222.



71	 Certain Equitable Rules when Rights Conflict 	 125

incapable in law of giving the necessary consent either expressly or by

implication. In this country where the benami system prevails and is

legally recognised, the benamidar is the ostensible owner. But see the

Benami Transactions Prohibitions Act, 1988.

In one case, a husband purchased property in the name of his wife

and held her Out as the time owner. She was the benamidar and

mortgaged the property as the ostensible owner. Later, in execution of a

decree obtained against the husband a purchaser purchased the same
property as that of the husband. It was held he was not entitled to dispute

the title of the mortgagee from the wife. In Pliool Kuer v. Prein Kucr7 , a

Hindu widow surrendered the property inherited by her in favour of A

who was not the nearest reversioner. A sold the property to B. After the

widow's death, C, the nearest reversioner claimed the property. He is

entitled to succeed because at the time when the widow surrendered to A,

C was not the real owner (he was only a possible reversioner), and so, no

question of holding out b y the real owner arises. The section is based on

the principle of estoppel enunciated in Section 115 of the Indian
Evidence Act. Therefore, to imply consent of the real owner, it is not

sufficient. to prove that lie was silent, until it is also shown that he had a

dut y to speak. [See: The Law of Evidence. by Vepa P. Sarathi. p. 149]. It

is not only the person holding out but also those claiming under him that
are estopped. But the estoppel arises only as against the transferee from
the ostensible owner. If, in the above illustration, the contest was

between the court-auction purchaser and the ostensible owner himself,
the purchaser will not be estopped from proving that the benanudar had

no title to the property.

In Rum rao Jan kiram Kodam v. Stare of Bomha'5 , propert y of th

appellant was brought to sale for recovery of excise dues. As there were

no purchasers, by virtue of a Government Order, the Government
purchased the lands at a nominal bid of Re. 1 at the next auction and sold

the land for adequate consideration. In a suit by the appellant to set aside

the sale. the purchaser relied upon Section 41. It was held:

The basis for this argument was that some time after the sale
the second defendant had purchased a plot from the Government
while the fifth defendant similarly purchased plots and that the in-

7. AIR 1952 SC 207; fote Singh v. Rain Dos Mahto. AIR 1996, SC 2773; Rameshwar v.
Chief Settlement C'ommissiunr, ( 1998) 4 JT 466.

S. 1963 Supp (1) SCR 322.
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action of the plaintiff in not taking proceedings to Set aside the . sale
constituted a representation to the world that the Government were
properly owners of the property which they had purchased for
nominal bids; and this was the reasoning by which Section 41 of
the Transfer of Property Act was sought to be invoked. But the res-
pondent did not rely on any representation or any act or conduct
on the part of the appellant but on their belief that Government had
acquired title by reason of their purchase at the revenue sale. If the
Government had no title to convey, it is manifest the respondents
cannot acquire any. They would clearly be trespassers. In the circum-
stances we consider there is no scope for invoking the rule as to
estoppel contained in Section 41 of the Transfer of Property Act.

We may compare this section with Section 43

(1) Under Section 41 the transferee makes an independent inquiry
while under Section 43, the transferee believes the transferor's
representation.

(2) Under the former section the transferee gets a property which
is not that of the transferor, but under the latter, he can get the
property only if the whole or part of such property somehow
becomes that of the transferor.

(3) Under both sections, it is the real owner who is estopped, in
the former case by allowing the ostensible owner to deal, and
in the latter by a future acquisition of the property.

(4) Under the former the transferee should not have notice of the
real owner's title, whereas under the latter, the second
trar,fcrcc	 !"	 nf r h p ekre.nce of the option
in the first transferee's favour. Also, under this Section
(Section 43), there is no obligation requiring the transferee to
make enquiry as is found in Section 41.

A few more points may be noted with respect to Section 43. The
right under this section is available to the transferee only if the contract
subsists and he has not obtained any other redress as by filing a suit and
obtaining a decree for damages. The transferee entitled to the right must
have paid consideration. But, unlike in English law, where if the
transferor acquires subsequently the interest or estate, it passes
imthediately to the transferee, under Section 43, the transferee must
exercise the option. If before he does so, the property is transferred to
another who has no notice of the earlier transfer and such subsequent

It
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transfer is for consideration, the bona fide transferee for value without
notice gets the prior claim. Except in the case of such a bona fide
transferee, the first transferee's rights are available against everyone
including the heirs of the transferor.

Transferee's right under Insurance Policy

Section 49 provides that:

Where immovable property is transferred for consideration, and such property or any
part thereof is at the date of transfer insured against loss or damage by fire, the transferee.
in case of such loss or damage, may, in the absence of a contract to the contrary, require
any money which the transferor actually receives under the policy, or so much thereof as
may be necessary, to he applied in reinstating the property.

The section applies only when property is transferred, that is, not
when there is a mere contract to transfer. Under Section 55(5)(c), in the
case of a sale, the buyer is bound to bear the loss arising from the
destruction or injury to the property. But if the property is insured, and if
the seller receives the insurance money, the purchaser can invoke this
section. Under Section 135, the policy could be assigned to the transferee
of the property in which case the transferee can proceed direct against the
insurance company. But if the policy is not assigned to the transferee, he
cannot proceed against the insurance company, since there is no privity
of contract between them but, the transferee can invoke this section and
make the transferor pay.

In cases of destruction of property, Section 68(b) and Section 108(e)
come into play when the property is mortgaged or leased. In the case of
sale, the section operates only if the 'transferor actually receives the
money'. Ordinarily, if the transferor sues the insurer, the latter can
successfully defend itself by saying that since the contract of fire
insurance is a contract of indemnity, and since the transferor has
transferred the property, he has not suffered any loss. Equally, if the
transferee sues, the insurer can say that it is not liable, because, there is
no privity of contract between them. The safe course is for the transferor
to take over the policy of insurance under Section 135.

Payments to holders with defective title

Section 50 provides that:
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No person shall be chargeable w idth arty coots or profits of any immo v able property,
which he has in good faith paid or delivered to any person of whom he in good faith held
such property, notwithstanding it may afterwards appear that the person to whom such
payment or delivery was made had no right to receive such rents or profits.

Illitstrtitio, i

.4 lets a field to B at a rent of Rs 50, and then transfers the field to C. B. having no
notice of the transfer, in good faith pays the rent to A. B is not chargeable with the rent so
paid.

This section may be compared with Section 109.

Improvements

Section 51 provides that:

When the transferee of immovable property makes an y improvement on the property,
believing in good faith that he is absolutely entitled (hereto, and he is subsequently evicted
therefrom by any person having a heaer title the transferee has a right to require the person
causing the eviction either to have the value of the improvement estimacd and pad or
secured to the transferee or to sell his interest iii the propcitv to the transferee at the then
market value thereof irrespective of the value of such improvement

The amount to he paid or secured in respect of such improvement shall he the
estimated value thereof at the time of eviction.

When, under the circumstances aforesaid, the transferee has planted or sown on the
property crops which are growing when he is evicted therefrom, lie is entitled to such
crops and to free ingress and egress to gather and carry them.

English faw

The rule in English law is that a Court Will not permit a man
knowingly, though passively, to encourage another to spend money
under it mistake regarding his title, becaLise the passive looking on is
equivalent to active encouragement. Therefore, if the real owner was
ignorant of such expenditure no equity can be raised against him. The

rule in English law is thus based on estoppel, though if the real owner

wants to evict the person under a mistake, he will, in equity, be
compelled to do equity by paying compensation.

Under the section, however, it is not necessary to show the passive or
active encouragement by the real owner. It is sufficient if the transferee
believed in good faith to be the owner and once that is established, he can
always claim compensation from the real owner.
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What is, good faith

Mere negligence in investigating title does not show want of good
faith. But he must honestly believe that he had good title to the property
and whether he had such honest belief is a question of fact depending
upon the circumstances of each case.

Measure of compensation 

The real question is not the amount of expenditure incurred, but the
rise in the market value of the property on the date on which actual

eviction is sought to be enforced.

In a suit for possession it was found that the defendant, whose title
was defective, had constructed a building on the property from which he
was being evicted. The trial court gave the plaintiff the Option either to

sell the property to the defendant, or pay compensation for the building.

The plaintiff chose the larter alternative, but took possession 3 years
later. The plaintiff will have to pa' compensation valued on the date of
actual CVictLOn and not as on the date of his election.

The right to the crops is known as the right to away-going crops or
c mb I e men is.

The section operates only in favour of a person believing to be
'owner', that is, one entitled to absolute title. Therefore, mortgagees.

even in possession, and lessees—including permanent lessees—are not
entitled to the rielit. In Rwusc/c',i v. Dvsoii.w a lessee claimed the riht

and the House of Lords rc;ected his claim holding that he could not
invoke the doctrine ot equitable estoppel. The principles of this doctrine
are that a person, in i ,g. noiancc of the defect in his title or his rights,
spends mone y , and the real owner, knowing that the other is acting iri
ignorance, allows him to spend, either by silence or b y encouraging him.
then he will he estopped a g ainst putting forth his title. This is the rule
corresponding to Section 51 or the Transfer of Property Act, in English
Law. Whatever it ma y he in that Jurisprudence, as pointed out in
i1adwiappa v. Chandranoira.' I b y tee Supreme Court of India that it is

9. A.P. Wakj Lhxird v. 8us tat. .\lR 1963 AP 57; Naravcma v. L3asaiarajappa, AIR 1956
SC 757.

10. ( 1865-66) 1 1 i 129
II. AIR 1965 SC 1S12.
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doubtful while determining whether the conduct of a particular person
amounts to ar t

	that the Indian court could travel be yond the
provisions of Section 115 of the Evidence Act and rely upon what is
called	 Equitable estoppel". In fact, the principles stated above tire
nothing more than what is provided in Section 115, Evidence Act.

fit 	 case of a mortgagee in possession, see however Section 63-A
of the Transfer of Property Act.

Further, unlike the case of estoppel. thi conduct of the true owner is
irrelevant.

Lis Pendcns

Section 52 deals with the doctrine known as the doctrine of ifs
pendens. It provides that

During the pendenc y in any Court having authority within the limits of India
excluding the State of J:imntu and Kashmir or established heonJ such limits b y thc
Central Government of any suit or proceeding which is not collusive and in sshicii tote
right to immovable property is directly and spectfieafly in question. the propert y cittirtot he
transferred or others ise dealt with by an y patty to the suit or proceedino so as to ailcet the
rth is 01 all y ot her pail V thereto under the d cc rce ru order Which lucy he nude there, ti. es
ccpt under the authority Of the Court and on such tertns as it ttiav impose.

LTip/iino,un—Rr the purposes Ot t 1liS section. the peiidcney of a sutt or proccedhis
shall be deemed to commence from the date of the presentation of the plaint or the
nstttuttott of the proceeding in a Court of competent jul isdiction, attd to coulinue untd the

Suit or proceeding has been disposed of hs -.I finch decree or order and ccniplcte
satisfaction or discharge of such decree or order has been obta i ned, or has become
unobtainable by reason of the expiration of any period of limitation prescribed for the
esecution thereof by any law for the time bein g in force.

English law

The object of the rule is to secure the property till litigation 15 o ecr,
so that if one of the parties deals with it. the decision of the Court will be
binding on such transferees deriving tide from a patty to the prt.iceedi ng
by an alienation made jendente lire. (This phrase does riot mean a
chandelier as was once suggested by Punch). It means that, when

ttigarion is penclintz'. Otherwise. 'the plaintiff would be liable in es cry
case to he defeated by the defendant alienating before judgment or
decree, and would be driven to commence his p roceedings nt' noto,
subject again toe defeated by the same course of proceeding'.
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The English law on the doctrine of us pend,eizs is that: (i) an alienee.
with notice is bound by the decision of the Court; (ii) if the proceeding is
registered as a us penden.s (that is. a pending litigation) even an alienee
who had no notice would he bound. The Court had power to cancel the
registration in certain cases.

Amendment

The section has been amended b y Act 20 of 1929 and this section is
not one of those mentioned in Section 63 of the Amending Act. The

amended section is held to be retrospective, but pending proceedings are
saved

Pendenc y of sLut or proceeding

If it suit is instituted in a Court not having jurisdiction, even if due to
a bona flue error, it cannot be said that a hs has coinmencc'd. The
pendency however continues during thL appellate proceedings also. If a
suit is dismissed for default and later restored the suit is deemed to be

pending from the date of the first presentation of the plaint. so that, if
there is an alienation between the dismissal and restoration, it is affected
by the doctrine, Since review proceedings are not. like appeals.
continuation of the suits. alienations before the review proceedings were
commenced would not be affected by this doctrine. Perhaps, it re is ion
also is not it continuation of a proceeding as there is no reference to a
"i'CVisOn in the Explanation.

Sup pose A has made a giLt of propert y CO 8. 1 hereaFter C. A
widowed sister-in-law filed it

	 against A for maintenance and also
claimed it char g e on the property gil ted. l)uring the tendenc y of this SOit.

13 sold the property to 1). I3ecause A died, 13 was impleaded in Cs SLUt as
A ',s legal representative and the suit was decreed. But C cannot eLi in the
Property l.ecause of us pel?(Icftv si ice the g ilt to B was he lore the SL1 it and
B's sale to D was before II 1111picaded in the suit. As long as the
decree is capable F being execLiled mere dela y in taking c.\eclilron
proceedings would not enable the opposite part y in suit to transfer the
property and if such alienation takes place it is affected by thc doctrine.
IC a deed of sale is executed after the commencement of a proceeding in
pursuance of -,I contract entered into before, or if the deed is registered
after the commencement of the proceeding but was executed before, the
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doctrine may not apply. There is no us if a petition for leave to appeal to
Supreme Court is pending)2

Any other party

That is between one part y and the person alienating there should be
an issue for adjudication. Therefore, the doctrine, like the principle of res
judicata will not apply between parties on the same side and between
whom there is no issue requiring adjudication in the suit or pending
proceeding.13

Though the Act applies to voluntary sales inter vii'os, the doctrine of
us pendens applies to involuntary sales, because, what the vendor cannot
do the Court will not do and defeat the result of the litigation.

Effect of a transfer pendente lite

The transfer is valid, but cannot affect the rights of a party arising
out of the result of the suit or proceeding.

In Nagubai v. Shama Rao", a widow filed suits infornia pauperis in
1919, against her step son for maintenance and marriage expenses, and

for a charge against the suit properties which were subject-matter of a
mortgage. The suit was decreed in 1921. Meanwhile, in 1920, the step

son sold the properties to the predecessor of the appellant and in 1926,
the step son was adjudicated insolvent. In execution of the maintenance

decree which also created a charge on the suit properties, the decree-
holder purchased the properties in 1928, but the Official Receiver was

nrnc'edinns. The wido; contended that the

12. Rojendra S:m,'li V. Sa,ita .S7niIi, (1973) 2 SCC 705: AIR 1973 SC 2537; Supreme
General Flnrs Evchange V. Srijnath Suighji, (1975) 2 SCC 530: (1976) 1 SCR 237;
Nirupaina v. Baidvanath, AIR 1985 C;iI 406; Rukmani v. Thi,,inia/ai, AIR 1985 Mad
233

13. Sum-in/a! v. Raçurnall, AIR 1981 All 235; Paramesivaran V. Pudivan, AIR 1984 Ker
134

14. (1956) SCR 451; Suraj v. Gajraj. AIR 1981 All 149 (court-scic). Slier Sin'l, v. Md.
Ismail, AIR 1981 All 114; Dcv Raj V. Gvanchwtd, (1981) 2 scc 675: AIR 1981 sc
98! Bg. Pa;il V. Vadilal. AIR 1982 Born 66: Charanjit v. Rum Sarup, AIR 1982 P&H
44 (Pre-emption); Varkcv Varkey v. Kurioa, AIR 1982 Ker 223: ShnnL-ar v. Maruti,
AIR 1982 Born 91; 5hnti v. Chhoie, AIR 1983 P&I1 321: Sopor v. Ya.roda. AIR
1983 Raj 161; Ram Niivas . Oniakar,, AIR 1983 All 310; [leina v. Sakunralainma,
AIR 1983 AP 49; Khemcluind v. Vishnu, (1983) I scc 18: AIR 1983 SC 124: Ram
Lak/ian v. Dv. Director, 1986 Supp scc 682.
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sale of 1920 was hit by the doctrine of us pendens, while the purchaser
under the sale of 1920 attacked the sale of 1928 as null and void. It was
held:

Since the widow's suit praying for a charge was presented in
1919 and the sale was in 1920, it would prima fade be within the
mischief of Section 52 of the Act .... The estate of the step son had
vested in the Official Receiver in 1926 when he was adjudicated
insolvent, but the properties which were sold in 1928 did not vest
in the Official Receiver as they had been transferred long prior
under the sale deed of 1920 which formed the root of the
appellant's title. That sale was no doubt pendente lite, but the effect
of Section 52 is not to wipe it out altogether, but to subordinate it
to the rights based on the decree in the suit. As between the parties

to the transaction, it was Perfectly valid and operated to vest the
title of the transferor in the transferee .... The words so as to affect

the rights of any other party thereto under any decree or order

which may be made therein', make it clear that the transfer is good
except to the extent that it might conflict with rights decreed under

the decree or order .... It will be inconsistent to hold that the sale
deed of 1920 is effective to convey title to the properties to the
appellants, and that, at the same time, it was the insolvent step son
who must be deemed to possess that title. We are, therefore, unable
to accede to the contention that a transferor pendenre lite must, for
purposes of Section 52. be treated as still retaining title to the
properties... It has been held by the Privy Council in Kula Chand
Bannerjee v. Jagannatli MarwarP 5 , that when in execution of a
mortgage decree properties are sold without notice to the Official

Receiver in whom the equity of redemption had vested prior to the
sale, such sale would not be binding on him. But here it is not the
Official Receiver, who impeaches the sale as bad .... It is the
purchaser pendente lite in the charge suit that now attacks the sale
of 1928 .... The observations in Wood v. Sctrr16 , directly cover the
point now in controversy and they embody a principle adopted in
the law of this country as to the effect of a sale in execution of a

decree passed in a defectively constituted mortgage Suit. Such a
sale, it has been held, does not affect the rights of redemption of

15. (1927) UR 54 IA 190.
16. (1854) 52 ER 465.
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persons interested in the e q uit y of redemption who have not been
impleaded as parties to the action as the y should have been under
Order XXXIV, Rule 1, C.PC., but it is valid and effective as
against parties to the action. This rule has been affirmed even when
the person in whom the equity of redemption had vested is the
Official Receiver and he had not been made a party to the
proceedings resuiti rig in sale. Vide; Inwnul!a/i Khan v. S/iainbhu
DavaP 7 and S:ib/xiia/r v. Runrasanij (jouni/an. \Ve shOLI1d
accordingly hold that even assuming that the equity of redemption
in the SLut properties vested in the Official Receiver on adjudication
of the step son, his non-joinder in the execution proceedings did
not render the purchase b y the widow in 1928 a nullity, and that
under the sale she acquired it 	 and impeccable title, and it is
not open to attack by the transferee penclenre life under the deed of
1920.

This decision also shows that the doctrine applies in cases where it

wife or widow sues for maintenance and claims a charge oil 	 hus-
band's properties, if any item of the properties is transferred peodeitic
lite. That is so even thou g h 'a right to immovable propert y is not directly
or specifically , stnclv in question.

In Kederircith La! v. Ganc.vh Ram", it 	 property was
mortgaged to a Co-operative Societ y but was later released in 1931 on a
condition. It was attached before judgment in a suit oil 23, 1934.
and in execution of the deer-cc the decree-holder obtained possession of it
in 1935 Since the condition imposed on the mortgagor Was not
performed, both the mcrtgauor and the mortgagee (Co-operative Society)
were under the impression that the property continued to be subject to the
mortgage. On April 26. 1934. the Co-operative Society applied for a
mortgage a y ard and the Registrar of Co-operative Societies first passed a
money award and later- corrected it to it mortgage award and in execution
Of the award the Societ y pLu'cllased the same property. Later, the Society
went into liquidation and the property was purchased b y the appellant.
The respondents were lessees from the decree-holder who purchased the
property in 1935. On the question whether the appellant's purchase was
hit by the doctrine of us pendens, it was held:

17. AIR 1931 All 159.

iS. ILR (1954) Mad SO.

19. (1969)2 SCC 787.
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The first argument is that there could he no us pendens till

August 16 when the money award was issued (b y the Registrar)

because a money suit or proceeding cannot lead to the application Of

the doctrine of us pc;idcns .... But the proceeding was to Oct , a

mortgage award, the equivalent of a mortgage decree. The Registrar

made a mistake and treated it as a proceeding for a money decree.
When the Registrar corrected the order, the mortgage award related

back to the petition as made, and the whole proceeding must be

treated as covered by the doctrine....

The second -round of attack is that before the proceedings
commenced before the Registrar the property had been attached and,

therefore, the doctrine of Its pendens again cannot apply. We are

unable to accept this argument either. If the property was acquired

pendente life, the acquirer is bound by the decree ultimately obtained
in the proceedings pending at the time of the accjuisition. This result

is not avoided by reason of the earlier attachment. Attachment of

propert y is only effective in preventing alienation hut it is not

intended to create an y title to the propert . On the other hand,

.Scction 52 places a complete embargo on the transfer of immovable
property, right to which is di i'eetly and speet lically in question in a
pending litigation. Therefore, the attachment was I neftective agal n.i

the doctrine. ALiLhorltv for this clear position is hardl y necessary but

ii one is desired it ill he found in Motilal v. Kar,'o1-ud-D1n20.

Lastly. it was contended that the sale was b y Court-action (by

the Registrar) and that the doctrine. ol Ifs pciidens would not. apply to

such a sale. This point was considered in Sainarcndra Nut/i Sin/ia v.

Krishna Kumar Nag", by one of us (Shelat, J.) and it was observed
as follows: 'The purchaser pcndente lite under this doctrine is bound
by the result of the litigation oil principle. that since the result
must bind the party to it so inList it bind the person deriving his right,

title and interest from or through him. This principle is well
illustrated in Radhiwnadhub Haldar v MiiiioJiar, where the facts
were almost similar to those in the instant case. It is true that Section
52 strictly speaking does riot apply to involuntary alienations such as

20. LR 24 IA 170.
21. (1967)2SCR IS.
22. LR 15 IA 97.
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Court sales but it is well established that the principle of us pendens
applies to such alienations. 23 This ground also has no validity.

Lastly, it was argued that if the fields were released from the
operation of the mortgage they could not be made the subject of' a
mortgage-decree, and whatever was done in the mortgage proceedings
was not of any consequence. To this there are two answers. First, the

respondent before the Registrar (mortgagor) made no objection to the
inclusion of the plots in the petition for a mortgage award. Secondly, the
doctrine of Its pendcns applies irrespective of the strength or weakness of
the case on the one side or the other. 21 There is, however, one condition
that the proceedings must be honajide. Here no doubt the Society knew
that the plots had been released from the mortgage but it is also clear that

the release was to enable the mortgagor to dispose of some of the plots
and make a payment to the Society. This amount was never paid and the
Society must have boon fide felt that the plots still remained encumbered.
In fact the attitude of the mortgagor in not claiming that these plots he
removed from the mortgage award shows that he too felt that this was the
true position. In Uouri Dolt tvlaliaraj case referred to by us, it was said
that if the proceedings were bonafide, the applicability of Section 52 was
not avoided.

In Safalj v. A.K. Doria25 , the Supreme Court held as follows:

The doctrine of us pent/ens means that no party to the litigation can
alienate the property in dispute so as to affect the other party and rests
upon this foundation that it would be plainly impossible that any action or
Suit could be brought to a successful termination if alienations pendciite
the were permitted to prevail. (Observation of Turner, L.J. in Bellaini v.
abuia-, quoted with approval by the Privy Council in Faiy(zz Hussain

Khan V. Mu,is/ii Prag Naraiii 7). But a sub-tenant who avails of the
provisions of Section 16(3) of the West Bengal Premises Tenancy Act

which extinguishes the tenant's interest in the portion of the premises sub-
let and confers on the sub-tenant the right to hold the tenanc y direct'y

23. N,laka,u v. Surevh C/iander, (1885) 12 IA 171 and Maim! v. Kar,'ab-ud-Din, LR 24
IA 170; Javarant Mucla! jar v. Avvas?canO, (1972) 2 SCC 200: AIR 1973 SC 269.
(Partition)

24. Gour: Duit Maharaf v, Sukur Mohanunwf, LR 75 IA 165.
25. (1976) 3 scc 602: AIR 1976 Sc 1810; Ram llarakh V. !/an0d, (1998)7 scc 484.
26. (1857) 1 DG&J 566 at 584; hula Kakkar v. Rür'a,w State Industrial Dev. Corpii.,

(1999) 2 SCC 37.
27. (1970) LIZ 34 IA 102.
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under the superior landlord cannot be said to have alienated the property

pendente lite. Section 5 of the Transfer of Property Act defines transfer of
property as an act by which a living person conveys property to another.
When the Legislature in exercise of its sovereign powers regulates the
relations of landlord and tenant altering or abridging their rights what i

does is not a transfer of property attracting the doctrine of us pendens.

The doctrine applies to suits for specific performance of a contract to

sell immovable property and pre-emption suits.28

A suit decided ex porte or compromised is not tainted by fraud or

collusion.

The next section, Section 53 deals with the doctrine of fraudulent

transfer. It provides that:

The section does not apply to Government grants or transfers.

(1) Every transfer of immovable property made with intent to defeat or delay the
crcditoi of the iransieror shall he voidable at the option of any creditor so defeated or
delayed.

Nothing in this sub-section shall impair the i ights of a transferee in good faith and for
consideration.

Nothing in this sub-section shall affect an y law for the time being in force relating to
insolvency.

A suit instituted by a creditor (which term includes a decree-holder whether he has or
has not applied fat execution of his decree) to avoid transfer on the ground that it has been
made with intent to defeat or May the creditors of the transferor, shall be instituted on
behalf, of, or for the benefit of, all the cieditors.

(2) Every transfer of immovable property made without consideration with intent to
defraud a subsequent transferee shall be voidable at the option of such transferee.

For the purposes of this sub-section, no transfer made without consideration shall he
deemed to have been made with intent to dcfr;iud by reason only that a subsequent transfer
for consideration was made.

English Law

The English law on the subject is based upon Twyne 's case, Smith's

Leading Cases 1. It-i that case Pierce was indebted to Twyne and also to

CC brought an action of debt against Pierce, and pending the writ,

Pierce, being possessed of goods and chattels, in secret made a general

28. Ram Peary v. Gauri, AIR 1978 All 318. The onus of proving fraud lies upon the
person alleging it. (C/iaiidrac/ip v. Board of Rei'e,tue. AIR 1978 Pat 148).
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deed of gift of all his goods and chattels, real and personal whatsoever to
Twyne, in satisfaction of his debt-, notwithstanding that Pierce continued
in possession of the goods, and marked them with his own mark.
Afterwards C had judgment against Pierce and when his goods were
sought to be seized in execution of the judgment. Twyne and others
resisted. On the question whether the gift in favour of Fwyne was
fraudulent, it was held;

(1) That this gift had the signs and marks of fraud, because the gift
is general, without exception of his apparel, or of anything of
necessity: for it is commonly said, cjuod dolosus vesatur in

genera/thus.

(2) The donor continued in possession, and used them as his own;
and b y reason thereof lie traded and trafficked *ith others, and
defrauded and deceived them.

(3) It was made in secret, et clone clandestine sunt semper
si(spicio.ra.

(4) It was made pending the writ.

(5) 1-Te1'c was a trLlst hetwecn the parties. for the donor possessed
all, and had them as his proper goods, and fraud is ulways
apparelled and clad with a trust, and trust is the cover of fraud.

6) The deed contains, that the gift was made honestly. truly and

bona fide, ci clausulae inconsuer seniper irithicu,ri .vii.piciorien.

Notwithstanding here was a true debt due to Twyne, and a good
consideration of the gilt, yet it was not made on it good constdei-ation and
bona /idc. beCaLise, no mft shall be deemed to be bona fide which is
accompanied with any trust (in favour of the donor).

The law was enacted in 13 Elizabeth c, 5 and 27 Elizabeth c. 4 and
finally in Section 173 of the Law of Property Act, 1925, repealing the
earlier laws.

Indian law

Section 53 of the Indian Act as it originally stood was based on the
statutes of Elizabeth. The section is now recast and is in consonance

with that of the English statute. The first part deals with transfers in
fraud of creditors, the second in fraud of subsequent purchaser. The
onus of proving fraud lies upon the person alleging it. (Cliandradip v.
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Board of Revenue 29 ,). A transfer though it may not offend this section
could still be avoided either under Section 55 of the Presidenc y Towns
Insolvency Act. or Section 53 of the Provincial Insolvency Act, and a

provision saving insolvency law is introduced in the section. Such a
provision is necessary because a transaction which prefers one creditor
to another is not a transfer which defeats or delays creditors. It is only
when property is removed from all the creditors for the benefit of the

debtor that the section is attracted. Whether a transaction is of that
nature would depend on the facts and circumstances of each case. If the
transfer is fictitious there is no difficulty, but if it is supported by
consideration then collusion with the transferee will have to be estab-

lished.

This naturally raises the question as to the position when the con-
sideration is good in part. Even in such a case if the transfer was for the
purpose of delaying or defeating creditors, then. there being fraud the
transaction will be set aside in tow. But ii a part of the consideration is

Litilised for paying off a mortgage debt of the transferor (but not a
mone y debt), then either the transfer v, oiild be treated as valid to that

extent or if the transfer is set aside the vondee is given a charge on the
property

Ill
	 Shakoor v. r\/JI Papa Rao, a sale deed as executed in

1949 with respect to a part of the assets of the vendors. A creditor of the

vendors filed a suit for recovery of his debt and attached that vcry
property before judgment. A claim petition by the purchaser was
dismissed under Order XXI. RL1IC 63. C-PC., and the attachment was
confirmed. The purchaser filed a suit to have, the summary order set aside
and the creditor contended that the sale is for the purpose of delay ing
or defrauding creditors and that the purc. ser was not a bona fide pur-

chaser for value. It was held:

(1) The fact that the entirety of the debtor's property was not sold
cannot b y itself negative the applicability of Section 53(1)

unless there is cogent proof that there is other property left
SLifficient in value and of easy availability to render the
alienation in question immaterial for the creditors.

29. AIR 1978 Pat 148
30. (1963) Supp (2) SCR 5 Choginul llJjw,cfari v. D y . C.T.O., (1976) 3 SCC 749.
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(2) On the evidence, (a) the object of the transaction was to put the
property Out of the reach of the creditors; and (b) the plaintiff
was not a transferee in good faith.

(3) A transfer which is voidable under Section 53(1) of the
Transfer of Property Act can be avoided not only by a suit
filed by a creditor impugning the transfer on behalf of himself
and the other creditors, but also by way of defence to a suit

under Order XXI, Rule 63, Civil Procedure Code, by a
claimant whose application has been rejected in summary
proceedings.

In coming to this conclusion their Lordships quoted extensively with
approval from Raniaswawi Chettiar v. Mal/appa Reddiar°, where the
learned Judges of the Madras 1-ugh Court, said:

A creditor decree-holder, who is in most cases a stranger, cannot
reasonably be expected to know of his own knowledge whether a
transfer by his judgment-debtor is only fraudulent or is wholly

nominal or partly nominal and partly fraudulent, and whether the
transferee is in possession and if in possession, whether he is so for
himself or for the judgment-debtor. He would therefore, usually both

in the claim petition and in the suit which afterwards arises out of the

order against the claimant be obliged to raise and be justified in
raising alternatively all the pleas open to him, and the Court which

decided the claim against the claimant might, in its conclusions on
each of the points, be either right or wrong. To hold that a plea based
on the transfer being voidable under Section 53(1) could not be
raised in defence to a suit to set aside a summary order would mean
that the creditor decree-holder would be in a much worse position for

his success in the summary claim proceedings than if he had lost in
these proceedings .... If the creditor knowing of the transfer applies for

attachment, the application is sufficient evidence of his intention to
avoid it; if he only hears of the transfer when a claim petition is
preferred under Order XXI, Rule 58, and still maintains his right to
attach, that again is a sufficient exercise of his option to avoid and
entitles him to succeed in the subsequent suit under Rule 63...

The suit under Rule 63 is by the unsuccessful party to the claim-
petition to establish the right which he claims to the property in

31 (1920)1LR43 Mad 760(FB).
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dispute. Whether this be instituted by the attaching decree-holder or
by the transferee-claimant, it must equally be decided in favour of

the former if the transfer is shown to have been fraudulent; because
in consequence of the fraudulent character of the transfer and its

avoidance by the judgment-creditor, the result is that the transferee
has not the right which he claims, namely, to hold the property free
from attachment in execution by the judgment-creditor.

In Abdul Shakoor case, the Supreme Court then examined if any
change was brought about in the law as a result of the amendment by Act

20 of 1929 and held:

In decisions rendered prior to the amendment, there were a large

number in which it was held, following certain English cases decided

with reference to 13 Eliz. c. 5 on which Section 53(1) was based, that
suits by creditors for avoiding a transfer under Section 53(1) was a
representative action. To that genera] rule however, an exception was

recognised in a number of decisions when the suit was to set, aside a

summary order under Order XXI, Rule 63, and was brought by an

attaching decree-holder against whom an adverse order has been
made in the summary proceeding, it being held that such a suit need
not be in a representative capacity. The decisions on this point were
however not uniform. It was merely to have a uniform rule and to

avoid these conflicting decisions that the third paragra ph was
inserted so that after the amendment the rule that a suit by a creditor,

should be brought in a representative capacity would apply as much
to a Suit to set aside a summary order under order XXI, Rule 63, as
to other suits. It was not suggested that there was :invthing in the
terms of the amended Section 53(1) which referred a a defence to a
suit and, in fact, learned counsel did not contend :hat if a defence
under Section 53(1 ) could be raised by a defeated (successful?)
attaching-creditor such a defence had to he in a representative
capacity. From a provision as to how a plaintiff, if he filed a suit,

should frame it we can see no logical process by which it could be
held that a defendant cannot impugn the validity of the sale which is
voidable at his instance.

In Peiherpermal Chem. V. Mimiandi Sen'ai 32 . in June 1895, a sale
deed was executed, of land, in favour of the predecessor of the appellant.

- 32. (1907-08) LR 35 IA 95.
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The-transaction was not real but -benanil. In September, 1895, an
equitable mortgagee of the hind, sued to establish his lien on the ground
that the sale was intended to defraud creditors and obtained a decree with
the result that the equitable mortgagee was paid off and the mortgage
was discharged. On the death of the vendor of the land, the respondent

who was- his heir sued the appellant, the legal representative of the
purchaser for the recovery of the land. The defence raised was that the
plaintiff, on account of his participation in the fraudulent attempt to

defeat his creditor, was not entitled to recover possession of the land. It
was held:

Persons have been allowed to recover property which [hey had
assigned away, where they had intended to defraud creditors, who,
in fact, were never injured .... But when the fraudulent or illegal

purpose has actually been effected by means of the colourable
grant, then the maxim applies, in part del/do pot/or est conthnu
possicieiiiis. The Court will help neither party. Let the estate lie
where it falls....

To enable it confederate to retain property- transferrcd
to him i n oider to effect a fraud the contemplated fraud must,
according to the authorities. he effected. Then, and then alone, does
the fraudulent grantor, or giver, lose the right to claim the aid of the
law to recover the property he has parted with.

The principle of this case will not however appl y if the
transferor seeks for possession from the transferee before the fraud is
effectuated.

II) lin,nt,m j 4,)nh, Rr' v (7oIIi'innol1, Rirmi, Ii/7Pwflr,rIl7i a il' flI
property was effected with the mutual consent of the vendor and vendee
to defraud the creditors of the vendor. The transfer was not supported hy
any consideration and the transferee agreed to act its the be'iiainidar until
the transferor required him to reconvey the property to his suns. Alter the
creditors had thus been defrauded, the transferor and his sons trespassed
and occupied the property. The transferee thereupon filed the suit to
recover possession. The transferor, in defence urged that the transferee
could not claim the properties, because it was it 	 transfer. It

was held:

33. (1962)3 SCR 739.
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Reported decisions bearing on this question show that

consideration of this problem often gives rise to what may be

described as a battle of legal maxims. The transferors emphasised
that the doctrine which is pre-eminently applicable to the present

case is ex dolo niabo non or/tar act/u or ex tuipi causa non orilur
oct10. In other words the y contended that the right of action cannot
arise out of fraud or out of transgression of law; and according to
them it is necessary in such a case that possession should rest where
it lies in pan deli cia poiior esi condi to possidenri.v. When each party
is equally in fraud the law favours him who is actually in possession

or when both parties are equally guilty the estate will lie where it
falls....Said Lord Mansfield. CS. in i/o/man V. J0111Zs0114 ...the
objection that a contract is immoral or illegal as between plaintiff
and defendant sounds at all times very ill in the mouth of the
defendant. It is not for his sake, however, that the objection is ever
allowed: but it is founded in general principles of policy which the
defendant has advantage of. contrar y to the real justice, as between
him and the plainti t F. b y accident i I' I may sa y so. The principle of
public policy is this: cx JO/u 1)(1/() 1)0/i Or/lw' (l(,'liO. NO coLirt will
lend its aid to a man who founds his cause of action upon an
immoral or illegal act. If. From the plaint itt's own stating or
otherwise the causc of action appears to arise c. k tumpi causa or the
transgression of a positive law of this countr y , then the Court sa ys he
has no right to be assisted. It is upon that ground the Court goes: not
for the sake of the defendant, but because they will not lend their aid
to such a plaintiff'. There can be no question of cstoppel in such a
case for the obvious reason that the fraud in question was agreed by
both the parties and both parties have assisted each other in carrying
out the fraud. When it is said that a person cannot plead his own
fraud it reall y means that a person cannot he permitted to go to a
court of law to seek for its assistance of relief and yet base his claim
for the coirt's assistance on the ground cc his fraud. in this
connection it would he relevant to remember that the transferee can
be said to he guilt y of a double fraud first he joined the transferor in
his Iraudulerit scheme and participated in the commission of fraud

the object of which was to defeat the creditors of the transferor, and
then he committed another fraud in suppressing from the Court the

34. 1 1 775) 1 Cowp 341.
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fraudulent character of the transfer when he made out the claim for

the recovery of the properties conveyed to him. The conveyance in
his favour is not supported by any consideration and is the result of
fraud; as such it conveys no title to him. Yet, if the plea of fraud is
not allowed to be raised in defence the Court would in substance be
giving effect to a document which is void oh inito. Therefore, we are
inclined to hold that the paramount consideration of public interest
requires that the plea of fraud should be allowed to be raised and
tried, and if it is upheld the estate should be allowed to remain where
it rests. The adoption of this course, we think, is less injurious to
public interest than the alternative course of giving effect to a
fraudulent transfer.

Whatever the rights between a transferor and a benanzi transferee
may be when the transaction is entered into for the purpose of defeating
creditors, a creditor himself can ignore a benami transaction and proceed
against the property as if it was that of the transferor. The creditor need

not have it set aside under this section. because, the transaction is not a
transfer at all.

In Bhamluri v. Dv. Commercial 7o.v Offlcer3 , a partnership of two
partners stood dissolved in 1963. They executed a registered deed of trust
by which properties mentioned therein were vested in the trustees for the
purpose of paying oft the creditors who were named therein.
Subsequently, a business was started by the grandson of one of the
partners anti for the years 1966-1969 provisional assessments were
made in his name. In 1971. the Sales Tax authorities made the
assessments in the name of the Joint Hindu Family for the first time but
ft,uuiu tna( uie tax couiu 1101 OC ieiuied li0iii	 issessccs jn	 JUUL

the Trust Deed, and therefore, treated the Deed as void and fraudulent as
having been brought about to defeat the debts of the Sales Tax
Department in the shape of assessments made against the Joint Hindu
Family. The facts found were : (1) that at the time when the Trust Deed
was executed no assessment order against the Joint Hindu Family had
been passed. Thus. there was no real debt due from one of the cxccutants

of the Trust at the time the Trust was executed: (2) the Trust did not have
for its object any unlawful purpose: (3) the names of the creditors were
clearly mentioned as also the properties some of which had been sold to

liquidate the debts of the settlors; (4) under the Trust the cxecutants did

35. (1976) 3 SCC 749.
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not reserve any advantage or benefit for themselves; and (5) there was no

material to show that the creditors had obtained collusive decrees or that

they were aware of the debts owed by one of the executants to the Sales
Tax Department before the execution of the Trust Deed. On the question

whether the Trust Deed was hit by Section 53 of the Transfer of Property

Act, the Supreme Court held:

In the facts and circumstances of the case it cannot be said that
the Trust Deed was executed to defraud the creditors namely the
Sales Tax Department. Under the section a person who challenges

the validity of the transaction must prove two facts: (1) that a
document was executed by the ett1or; and (2) that the said document
was executed with a clear intention to defraud or delay the creditors.

How the intention is proved would be a matter which would largely
depend on the facts and circumstances of each case. It is well settled
that a mere fact that the debtor chooses to prefer one creditor to the
other either because of the priority of the date or otherwise by itself
cannot lead to the irresistible inference that the intention was to

defeat the other creditors.

In Musaiiar Sahu v. Hakim La136, the Privy Council observed as

follows:

The transfer if defeats or delays the creditors is not an
instrument which prefers one creditor to another but an instrument
which removes property from the creditors to the benefit of the
debtor. The debtor must not retain a benefit for himself. He may pay
one creditor and leave another unpaid. 37 So soon as it is found that
the transfer here impeached was made for adequate consideration in
satisfaction of the genuine debts and without reservation of the
benefit to the debtor it follows that no ground for impeaching it lies
in the fact that the plaintiff who also was a creditor was a loser by

payment being made to this preferred creditor there being in the case
no question of bankruptcy. This decision was endorsed by the Privy

Council in Ma Pwa May v. S.R.M.M.A. Chettiar 38 , where the Judicial

Committee observed as follows: "A debtor is entitled to prefer a
creditor unless the transaction can be challenged in bankruptcy and

36. (1915)LR431A 104.
37. Middle ion v. Collak, (1876) 2 Ch D 104.
38. AIR 1929PC279.
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such a preference cannot in itself be impeached as falling within
Section 53...." It may be noted that in Section 53 of the Transfer of
Property Act if a transfer is made with intent to defeat or delay the
creditors it is not void but only voidable. If the transfer is voidable
then the Sales Tax authorities cannot ignore or disregard it but have
to get it set aside through a properly constituted suit after impleading
the necessary parties and praying for the desired relief.

In Chutterpur Singh v. Ma/zavir Bahadur39, the Privy Council
observed as follows:

No issue was stated in the Suit whether the transfers were or
were not liable to be set aside at the instance of Dhanput under
Section 53 of the Transfer of Property Act and no decree has been
made for setting them aside. Such an issue could be raised and such a
decree could be made only in a Suit properly constituted either as to
parties or otherwise.

To the same effect is a latter decision of the Privy Council in Zafrul
Hussan v. Fariduddin40, where Lord Thankerton made the following
observation:

Further, under Section 53, the Wakfnama would only be voidable at
the option of the person so defrauded or delayed .... Until so voided the
Deed remains valid,

The basis of the section is that one ought to be just before being
generous. (a) If the transfer is for valuable consideration and in good
faith, that is, good faith of the transferee, the transfer will be
unassailable; (b) if the transfer is for good consideration and in good

 &•*.	 ...,,	 .f	 :l, 1-..-.	 ...

if the transfer is a gift to a stranger, the transferee's good faith is
irrelevant. It is the transferor's mind one has to consider for deciding
whether he had an intention to defraud. Another important point to be
noticed is that the section applies to creditors existing at the time of
transfer as well as subsequent creditors. That is, where a person first
transfers all his property and then acquires debts. 	 -

39. l904 LIZ 32IAI.
40. AIR 1946 PC 177; Prosod y. V. Govindaswiuni, (1982) I SCC 185: AIR 1982 SC 84;

Tangali v. Babban, AIR 1982 All 316 (Sham transfer); P/ioolcm v, Surendra, AIR
1983 All 440; Sushi!abehn v. Anandilal, AIR 1983 Guj 126; Union of India v. Ram
Peary, AIR 1984 Cal 215; Union of India v. Rajeswari & Co., (1986) 3 SCC 426: AIR
1986 SC 1748; J-jn,nda Am,nal v. Avadiappa Pathar, (1991) 1 SCC 715.



71	 Certain Equitable Rules when Rights conflict 	 147

The two rules of insolvency law relevant for this section are: (a) A
voluntary transfer other than in consideration of marriage will be invalid
if a transferor becomes insolvent within two years; and (b) if one creditor
is preferred to another within three months of the insolvency, the acts of
preference will be set aside if, (i) they are voluntary, and (ii) insolvency
was imminent at the time of the acts of preference.

Exercises

I. When is a transferee from the ostensible owner protected as against the real
owner? (pp. 123, 124)

2. Explain the maxim—Nemo dat quod non habet. (pp. 123-126)
3. When can a holder under a defective title claim compensation for improvements

made by him? (pp. 128-129)
4. What is the principle behind and the limits of the doctrine of us pcndens?

(pp. 130-137)
5. What was decided in Twyne's case? (pp. 137-138)
6. Explain the 'doctrine of fraudulent transfer'. (pp. 137-147)
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Undivided Ownership

Joint Ownership

As I have already indicated the relevant sections are Sections 44 to
47. Their scope is as follows:

Section 44 deals with transfer by one co-owner. It provides:

Where one of two or more co-owners of immovable properly legally competent in
that behalf transfers his share of such property or any interest therein, the transferee
acquires, as to such share or interest, and so far as is necessary to give effect to the
transfer, the transferor's right to joint possession or other common or part enjoyment of
the property, and to enforce a partition of the same, but subject to the conditions and
liabilities affecting, at the date of transfer, the share or interest so transferred.

Where the transferee of a share of a dwelling-house belonging to an undivided family
is not a member of the family, nothing in this section shall be deemed to entitle him to
joint possession or other common or part enjoyment of the house.

Co-owners

There are three types of co-ownership namely: joint tenancy,
tenancy-in-common and coparcenary. Joint tenancy or co-tenancy arises
when there is benefit of survivorship orjus accrescendi among the joint
tenants, that is, if one of them died, his interest went to the co-tenants and
not to the heirs and representatives of the deceased.

Joint tenancy in English law has the characteristics known as unity

of possession, unity of interest, unity of title and unity of time. The unity
of possession is described in old French as .ceisin ner mv et ner tout. that

is, possession of every piece and the whole. Unity of interest indicates
identity of interest; unity of title arises when all the co-tenants derive
their title by the same instrument and unity of time arises when the
interest vests in them at the same moment of time. The right of
survivorship which is its chief characteristic is such that, though a co-

tenant could transfer his interest inter vivos he could not do so by will,

because, at the moment of death survivorship operates, taking precedence

over the will. Under modern English law, there can he only four joint
tenants. If a conveyance is made to more than 4 persons say A. B, C, D,
E, and F, then A, B, C, and D will hold the property at taw jointly as

trustees for sale, in trust for all the six persons jointly in equity. Both

[148]
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under common law and modern law, in England, one joint tenant cannot

convey his interest at law toa stranger.

In the case of coparcenary, it could arise by custom or common law
in England. The custom was recognised in the tenure known as

Gavelkend but is now abolished. Under common law it arose only among

female heirs and their descendents, and the position is the same in

modern law. The Jus accrescendi was not recognised among copara-

ceners, nor was the unity of time since the descendents could hold with

ancestors.

In tenancy-in-common, there is only unity of possession, that is, such

a tenant holds property per my but not per rout, There is obviously riojus

accrescefl di.

All these kinds of co-ownership could he put an end to by partition.

The position in Hindu Law (customary) is: (1) that there is no joint

tenancy of the English kind at all. But by USC of appropriate words a joint

family properly with right of survivorship could have been created but

not now. But even in such a case, sons of the members of the family have
rights and widows of such members have substantial rights of

maintenance. Therefore it is that the Judicial Committee said in Jogesh-

war Nara ran v. Rainchand Datt, l that the principle of joint tenancy as

obtaining in England is quite foreign to Hindu law. In spite of this
categorical statement, we find Mr. Justice V. Krishnaswami Iyer Stating

in Chinizu Pillai v. Kaliniuthu Pu/ui2, while dealing with a joint Hindu

family coparcenary: 'The fluctuating character of a joint tenant's interest

ceases in the hands of his alienee, Williams Real Property, 20th Edn. p.

138 as if it is the same as a joint tenancy in the English law of Real Pro-
perty. The nearest we have is, when, under the Mitakshara School, an

estate is inherited by two or more widows or daughters, they hold the

property as co-tenants with rights of survivorship.

The joint Hindu family is however called a coparcenary in India. It
has to some extent the unities of possession and title, but not those of

time and interest, and unlike the English coparcenary, survivorship is its

prominent characteristic.

I. (1896) LR 23 IA 37.
2. (1910) 1LR 35 Mad 47, 59; Crown v. Ibrahim, AIR 1980 Ker 94; Nethathi v. N.

Natarajan. (1980) 2 SCC 247: AIR 1980 Sc 691; Balararn v. Athind, AIR 1981 Cal
266.
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Tenancy-in-common is very common in India. Whenever there is
undivided ownership without right of survivorship, when the members
of a Mitakshara Hindu family are divided in status but hold the
property in common without a partition by metes and bounds, and
finally under the Dayabhaga system, the members of the Hindu family
hold as tenants-in-common, because, there is no right of survivorship
among them.

Under the Act there can be any kind of co-ownership provided it is
not opposed to the personal law of the parties. Since the words
'undivided family' are general they are not restricted to Hindus only. In
the case of a sale of a dwelling-house therefore the purchaser's remedy is
only to sue for partition and the other co-owners will be entitled to
purchase the stranger's share at a price fixed by the court.3

Joint Transferees

Section 45 provides that:

Where immovable property is transferred for consideration to two or more persons,
and such consideration is paid out of a fund belon g ing to them in common, they arc, in the
absence of a contract to the contrary, respectively entitled to interests in such property
identical, as nearly as may he, with the interests to which they were respectively entitled in
the fund; arid, where such consideration is paid out of separate funds belonging to them
respectively, they are in the absence of a contract to the contrary, respectively entitled to
interests in such property in proportion to the shares of the consideration which they
respectively advanced.

In the absence of evidence as to the interests in the fund to which they were
respectively entitled, or as to the shares which they respectively advanced, such persons
shall be presumed to be equally interested in the pronertv.

This section does not apply to gifts.

It is submitted that if the transferees are Hindus they take the
property as tenants-in-common because joint tenancy other than a co-
parcenary is foreign to Hindu Law (see p. 149). However the presum
ption of joint tenancy is drawn among Christians and Parsees.

3. Bhini Singh v. Ratruikr, AIR 1971 Ori 198; Khirode Chandra V. Sawd(r Pra.vad,( 19 10) 7 IC 436 (Cal).
4. Delxzraj v. Ghanshywn, AIR 1979 Ori 162; Mohanlal v. Board of Revenue AIR 1982All 273.
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Transfers by Persons having distinct interests

Section 46 provides that:

Where immovable property is transferred for consideration by persons having
distinct interests therein, the transferors are, in the absence of a contract to the contrary,
entitled to share in the consideration equally, where their interests in the property were of
equal value, and, where such interests were of unequal value, proportionately to the value
of their respective interests.

Illustrations

(a) A, owning a moiety, and B and C each a quarter share, of mau?.a Sultanpur,
exchange an eighth share of that mauza for a quarter share of niauza Lalpura.
There being no agreement to the contrary, A is entitled to an eighth share in
Lalpura and B and C each to a sixteenth share in that mauza.

(b) A, being entitled to a life-interest in mauza Atrali and B and C to the reversion
sell the niauza for Ps 1000. A's life-interest is ascertained to be worth Rs 600,
the reversion Rs 400. A is entitled to receive Rs 600 out of the purchase-money.
B and C to receive Rs 400.

Transfers by Co-owners of a share

Section 47 provides that:

Where several co-owners of immovable property transfer a share therein without
specifying that the transfer is to Lake effect on any particular share or shares of the
transferors, the transfer, as amon g such transferors, takes effect on such shares equally
where the shares were equal, and where they were unequal, proportionately to the exient
of such shares.

lutist ration

A, the owner of an eight-anna share, and B and C, each the owner of a four-anna
share, in mauza Sultanpur, transfer a two-anna share in the mauza to I) without specifying
from which of their several shares the transfer is made. To give effect to the transfer one-
anna share is taken from the share of A. and half an anna share from each of the shares of'
B and C.5

5. Taraknath v. Sushi! Chandra, (1996)4 SCC 697.
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Part Performance

Section 53-A deals with the doctrine. It provides:
Where any person contracts to transfer for consideration any immovable property by

writing signed by him or on his behalf from which the terms necessar y to Constitute the
transfer can be ascertained with reasonable certainty:

and the transferee has, in part performance of the contract, taken possession of the

property or any part thereof, or the transferee, being already in possession, continues in

possession in part performance of the contract and has done some act in furtherance of the
Contract,

and the transferee has performed or is willing to perform his part of the contract,

then, nots thstanding that the contract, thou gh required to he registered, has not been
registered, or, where there is an iFistrument of transfer, that the transfer has not been
completed in the manner prescribed thercior b y the law for the time being in force, the
transferor or an y person claiming under him shall he debarred lroni enforcing a gainst the
transferee and persons claiming under him any right in respect of the propeny of whch the
tran,krec has taken or continued in possession oIicr than a ri g ht expressly provided by
the terms of the contract:

Provided that nothing in this section hall affect the rights of a transferee for

consideration who has no notice of the contract or of the part performance thereof.

In Suet/i 'Iaiiekla/ Mansuk/thhaj V. Hormusji Jatnsliedjj Ginwa//at,
there was an agreement to lease evidenced by the correspondence
between the parties. The lessee (defendant) was put in possessiofl and
rent was accepted from him for several years. No formal lease deed was

incn r'r 7f :c c 1 , Liig0 1ro.iin 5. AwIiiiva/cif MR 979 Raj 201
(tenant in possession of a part of the property); Chin,,a T/zei'ar V. G. Anjnial, AIR1979 Mad 47: Aniveerappa v. Slietty Thaimna,uia, AIR 1979 AP 156 (Mortgage in
Possession). iVaravan Reddv, CV. v. Karwiguru, AIR 1980 AP 89 (Alienationprohibited): Narena'ra v. Shankar, (1980) 2 SCC 253: AIR 1980 SC 575; Bislinanatl,v. Bi.vka Ma ya, AIR 1980 Sikkim I (Not a rule of justice, equit y and good con-
science): Ekadasi v. Ganga, AIR 1981 All 373; Ra,ujah v. MoJranj,,iadiuinjya AIR1981 AP 38; BIia,nab/xaj v. Collector, AIR I 9S I Goa 25: KrisIugrnioortJi ' V. Parania.sii'a, AIR 1981 Mad 310: Tshering v. So,tam, AIR 1981 Sikkim I; Ciiania,i La! v.Surinder Kumar, AIR 1983 P&H 323; V,'ikat v. V,s/ibvanat/, AIR 19S3 Born 413:Appalanajdu v. Appa yamina. AIR I9S3 AP 177; Sish,,uil v. flarak, AIR 1983 Raj189; Baru,i v. Ra) K/shore, AIR 1983 Ori 107: Ju,nbamal v. Kapuor CIia,id, AIR
1983 Raj 139: Teja Singh v. Ran, Praka.cIi, AIR 1984 P&H 95; Marappa VSa:hya,:ara)'a,,a, AIR 1984 Kant 50; Gopal V. State, AIR 1984 Raj 174; Goswanzi vPLlrs/,oua,,, AIR 1984 Cal 797.
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however executed. In a suit by the plaintiff to eject the defendant on the
ground that he was a trespasser, it was held:

Section 53-A is a partial importation in the staite law of India of the
English doctrine of part performance. It furnishes a statutory defence to a
person who has no registered title deed in his favour,to maintain his
possession if he can prove a written and signed contract in his favour and
some action on his part in part performance of that contract. .

What is the English doctrine

Take a pami contract of sale of land. Suppose the purchaser has paid
the purchase money, the vendor puts him in possession and the purchaser
spends money on costly structures and leases out the land to lessees. In
fact both sides have done everything except the execution of the deed of
conveyance. If at that stage the vendor brings an action in ejcctment
alleging that the purchaser got no title, the court has to choose between
strict adherence to law setting aside all that has been dune, or. give relici
to the defendant on the basis that the required formality has been
complied with: and an English court of equity deeming the first
alternative unjust has chosen the second. Certain limitatjoiis are however
placed before the defendant is given relief. They are

(i) the act of part performance must he referable to the alleged
contract and must not be referable to any other title;

(ii) it must he by the party seeking to avail himself of the equity
and not the act of the other party:

(iii) it must constitute fraud in either the plaintiff or defendant to
take advantage of the want of formalities in the contract;

(iv) the contract must be enforceable by court that is. performance
of the formalities prescribed should not make such contract or
transfer illegal or of no avail in law. For any purpose;

(v) the terms of the contract must be capable of being asccr-
tamed;

64) the contract must be respecting land; and

(vii) the formalities should be merely prescribed, that is, it should
not be stated in the enactment prescribing the formalities that
absence of the formalities makes the contract illegal or of no
avail for any purpose.
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These limitations are derived from the case of Maddison v.
Alders0,z2.

Generally, putting the purchaser in possession has been considered
as an act of part performance, but if the purchaser was in possession
under some other antecedent title, mere continuance in possession would
not be regarded as such an act.

The Law of Property Act, 1925, has now recognised the doctrine in
England.

Indian law

The Privy Council has at one stage s decided that this equitable
doctrine was not applicable in India as it would have the effect of setting
at nought the provisions of the Indian statute law, especially the
Registration Act, 1908. For example, Section 54 provides that a sale of
immovable property of value more than Rs 100 can be made only by a
registered instrument; whereas in English law, the contract was merely

not enforceable without a memorandum of the contract. The Indian
Legislature, therefore, introduced Section 53-A by Act 20 of 1929. The
section requires unlike the English law. a contract in writing duly signed
and containing the terms of the transfer couched in language of
reasonable certaint y . Also, putting the vendee in possession and, where
he is already in possession—some further act in execution of the

contract—are necessary to constitute an act of part performance. When
the transferee is not in possession, there must be a transfer of possession
in part performance of the contract and no other act, however
unequivocal it may be, would sutticc. Another requirement is that the
transferee must have either performed his part of the contract or is
willing to do so. The section is not retrospective, that is, in transactions
before April 1, 1930, Indian law does not recognise the doctrine.

There are two matters which may be noticed in Connection with this
doctrine. They are: (1) the doctrine in Walsh v. Lonsdale 4 , and, (ii)
Section 27-A of the Specific Relief Act, 1877, omitted in the Specific
Relief Act, 1963.

2. 8 AC 467.

3. Arzj'f V. J(ldunath, AIR 1931 PC 79.
4. (1882) LR 21 Ch D 9.
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The case of Walsh v. Lonsdale was a case of lessor and lessee. It was
held that a tenant holding under an agreement to lease, if he could
enforce specific performance, of the contract, then such a right is a good
defence in an action in ejectment. The scope of the doctrine is explained
thus in Manchester Brewery Company v. Coonths5:

It applies only to cases where there is a contract to transfer legal
title, and an act has to be justified or action maintained by force of
the legal title to which such contract relates. It involves two
questions: (i) Is there a contract of which specific performance can
be obtained? (ii) If yes, will the title acquired by such specific
performance justify at law the act complained of or support at law
the action in question? It is to be treated as though before the
Judicature Acts there had been, first, a suit in equity for specific
performance, and then an action at law between the same parties: and
the doctrine is applicable only in those cases where specific
performance can be obtained between the same parties in the same
court, and at the same time as the subsequent legal question falls to
be determined.

The doctrine is of general application and has been invoked in
the case of sales. exchanges and mortgages etc. though the case is in
one of lease.6

Section 27-A of the Specific Relief Act is in the following
terms:

Subject to the provisions of this chapter where a contract to lease
immovable property is made in writi r.g signed by the parties thereto
or on their behalf, either parry ma y , i atwithstanding that the contract
though required to be registered, ha. not been registered, SUC the
other for specific performance of the Contract if: (a) where specific
performance is claimed by the lessor, he has delivered possession of
the property to the lessee in part performance of the contract; and (b)
where specific performance is claimed by the lessee, he has, in part
performance of the contract, taken possession of the property or
being already in possession continues in possession in part
performance of the contract, and has done some act in furtherance of

5. (1901)2Ch 608.
6. S.C. Apte v. C.H. ParwardlIwl, (1976) 4 SCC 112 (case of person holding under

power of attorney. section held not applicable)
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the-contract: Provided that nothing in this section shall affect the
rights of a transferee for consideration who has no notice of the
contract or of the part performance thereof.

Under this section both the lessor and lessee can invoke the doctrine
of part performance but under Section 53-A of the Transfer of Property
Act, it is only the transferee that has the right to rely on the doctrine. The
doctrine of Walsh v. Loncdale 7 and the conditions laid down therein
namely that the contract must be capable of specific performance are not
applicable to cases coming under Section 53-A.

The scope of the section is explained in Ac/ia yya v. Venkata Siihha
Rao'. In that case. a sale deed of land was executed in favour of the
plaintiffs by the second defendant. The plaintiffs were put in possession,

the consideration having been paid; but the document was not registered.
The first dcfcnd:int who was interested in the property paid the taxes due
and filed a suit for recovery of the amount against the second defendant.
The suit was decreed and the land was brought to sale as that of the
second defendant. Plaintiffs filed the suit for a declaration that the land
belonged to them and relied on Section 53-A. It was held:

If the conditions of the section are fulfilled the transferor or
any person claiming under him shall be debarred from enforcing
against the transferee and persons claiming under him any right in
respect of that property....The section does not either expressly or
by necessary implication indicate that the right conferred on the
transferee thereunder can only be invoked as a defendant and not as
plaintiff .... In Veera Rag/inca Rao v. Gopala !?ao 9, it was observed:
Th p limit,: nf th ..nn,-,,, nf thP (r,- nf nirt nprtcrmanr'e

have now been defined in Section 53-A of the Act and it is plain
chat the provision only entitles a person in possession to invoke the
doctrine as a shield to protect such possession if the conditions
therein referred to are satisfied and does not enable a person who
has lost possession to sue for recovery of it .... In Pro bodh Kumar v.

7. (1882) LR2I ChD9.
8. (1956) An VR 330; Narava v. collector, AIR 1982 AP I; Sitpran: V. Chunilal, AIR

1982 Raj 73; Raghavendro v. Mutual. AIR 1982 All 304 (Plaintiff invoking doctrine);
Baburarn v. &zsdeo, AIR 1982 All 424.

9. AIR 1942 Mad 125.
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Danirnara Tea Co)°; the Judicial Committee observed: Their
Lordships agree with the view expressed by Mitter, J., in the High
Court that "the right conferred by Section 53-A is a right available
only to the defendant to protect his possession". They note that
this was also the view of their late distinguished colleague Sir
Dinshah Mulla, as stated in the second edition of his treatise on the
Transfer of Property Act at page 262. The section is so framed as to
impose a statutory bar on the transferor: it confers no active title on
the transferee. Indeed any other reading of it would make a serious
inroad on the whole scheme of the Transfer of Property Act'.

No doubt, the observations are rather wide and, if literally
understood they support the appellants' (first and second
defendant) contention that Section 53-A can be relied upon by a
transferee as a defendant and not as a plaintiff. But, we do not think
that the Judicial Committee intended to lay down, irrespective of
the nature of the relief claimed, that, under no circumstances, could
the transferee rely upon the provisions of the Act as a plaintiff. We
respectfully accept the statement of law that the section imposes a
statutory bar on the transferor but it confers no active title on the
transferee . . . . In Ram Cliander v. Maharaj Kumvar' , the learned
Judges observed: 'Now, in the present case, what is it that the
plaintiff is attempting to do? He is not attempting to set up a
transfer which is invalid; he has not instituted a suit for the decla-
ration of the validity of the transfer; he has not instituted a suit in
which he claims an order against the defendant directing him to
perform any covenant of the transfer. What he is seeking to do is to
debar the defendants from interfering with his possession into
which he has entered with the consent of his transferor after the
execution of a transfer in his favour. He is, in other words, seeking
to defend the rights to which he is entitled under Section 53-A of
the Transfer of Property Act.. ..It is the defendants who are seeking
to assert rights covered by the contract. The plaintiff seeks merely
to debar them from doing so; the plaintiff is seeking to protect his
rights. In a sense, in the proceedings he is really a defendant and

10. ILR (1940) I Cal 250 (PC); Seveik Nyak v. Rwnakrishan. AIR 1978 Ori 82; Modhu
Singh v. State, AIR 1978 Fat 172; Wall Md. Y. Faqir Md., AIR 1978 J&}C 92 (Not
applicable in J&K); Pratthat v. Taba,-k, AIR 1978 Ori 219 (Oral contract); Seraran?rcw
v. Bibhlsano, AIR 1978 Ori 222,

II. 1LR1939 All 809.
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we see nothing in the terms of Section 53-A of the Act to disentitle
him from maintaining the present suit'. We respectfully agree with
the aforesaid observations)2

In Ewaz All v. Firdaus Jehan' 3, the Court made the following
observations on the observations of the Judicial Committee in
Prabodh Kumar case; 'We are unable to consider that Their
Lordships of the Privy Council by the use of the word "defendant"
intended to mean that the right conferred by Section 53-A was not
available to a person in the position of the respondent and that the
mere position of a party in the heading of a suit would determine
whether he is or he is not entitled to the benefits of the section. The
subsequent sentence makes this clear. When they use the word
"defendant" they use it to describe the position of a person who
pleads Section 53-A and they say 'his position must be that of a
person who invokes it for defending himself against his
transferor.'.,.. It is not necessary to multiply cases, It is settled law
that under Section 53-A of the Transfer of Property Act, no title
passes to the transferee. He cannot file a suit for a declaration of
his title to the property or seek to recover possession of the same
on the basis of any title conferred on him. But, if the conditions
laid down in the section are complied with, it enables the transferee
to defend his possession if the transferor seeks to enforce his rights
against the property. This statutory right he can avail himself of
both as a plaintiff and as a defendant provided that he is using his
right as a shield and not as a sword. Or to put it in other words, he
cannot seek to enforce his title, but he can resist the attack made by

trnf.rcsr

The doctrine does not ordinarily apply to family settlements (M.P.
Raddiar v. Arnina 14) but applies to transfers in lieu of dower under
Muslim Law (H.M. Monc/al v. D.R. Bibi' 5). It also applies in case of
exchange (Rajendra Nath v. Gour Gopal).

12. Chaitan Das v. Murali Dalai, AIR 1971 Ori 41.
13. ILR 19 Luck 566.
14. AIR 1971 Mad 187; M. Pocaha,n v. Agent, AIR 1978 AP 242 (Case of a contract

forbidden by law); Chandevarappa v. Karnataka, (1995)6 SCC 309.
15. AIR 1971 Cal 162, 	 .
16. AIR 1971 Cal 163; Tnibai v. Anna Saheb, (1996) 1 SCC 585 (transferor had no title).
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In S/zankar v. Go yabai' 7, certain lands originally belonged to the
respondent's husband. After his death the respondent executed a power of
attorney in favour of the appellant. By a Letter written by the appellant to
the respondent the former agreed to undertake the duties specified in the
power of attorney, namely, to manage the respondent's lands and to pay
her a sum of Rs 2000 annually from the net income and retain the rest as
his honorarium. Within two or three weeks of the execution of the power
of attorrky the appellant succeeded in obtaining possession of the lands
and continued in possession from year to year paying the respondent the
agreed sum. Later, however, he got his name entered in the record of rights
as a tenant of the respondent and thereafter put forth a claim to purchase
the property under the Bombay Tenancy and Agricultural Lands Act. The
respondent disputed the appellant's claim and filed a Suit for accounts and

obstructingfor injunction to restrain the appellant from  her in the
enjoyment of the property and alternatively for a decree for possession of
the lands. Though the appellant's main defence was that he was in
possession of the lands as a tenant, at the hearing of the suit he put forth a
claim that he was in possession of the lands under an agreement of sale and
was, therefore, entitled to protect his possession under Section 53-A of the
Transfer of Property Act. The suit was decreed by the trial court and the
High Court. Dismissing the appeal to it, the Supreme Court held:

The first and foremost difficulty in the appellant's case is that
there is no written contract at all under which the respondent can be
said to have agreed to sell the property to the appellant. The letter
said to have been written by the respondent's brother to the appellant
on which the appellant relied on as constituting a written contract of
sale only refers to an oral agreement between the appellant and the
respondent under which the latter had agreed to sell the Lands to the
former. At best the letter is a written evidence of an oral contract of
sale but is not a written contract itself. Besides, many a condition of
the section is unfulfilled. The terms necessary to constitute the
transfer cannot be ascertained with reasonable certainty from the
letter. The respondent was obviously unwilling to perform her part of
the contract and the appellant was not put in possession in part
performance of the contract. Admittedly he obtained possession
under the power of attorney and there is nothing on record to show

17. (1976)4 SCC 112: AIR 1976 SC 2506; Pate! Narwarlal V. Koadh Group, AIR 1996
Sc 1088
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that the character of his possession ever changed as a result of the
contract of sale. The appellant continued to remit the agreed annual
sum of Rs 2000 to the respondent which is entirely inconsistent with
his character as potential purchaser of the lands.

In Technicians Studio Private Ltd. v. Lila Ghosh (Snit.)", the
predecessor-in-interest of the first respondent filed a suit against his
tenants for their ejectment and impleaded the appellant who was a
sublessee as a defendant. The Suit was decreed against all the defendants
and when the matter reached the High Court in revision, ended in a
compromise. The terms of the compromise were, (1) the appellant would
become a direct tenant at a monthly rent of Rs 1000, and (2) the lease
would be for a period of 16 years from May 19, 1954. But no lease deed
was executed nor the compromise petition registered. The property
devolved on the respondent as the sole owner and she on the expiry of
the period of the lease mentioned in the compromise served a notice on
the appellant to quit and thereafter filed a suit for recovery of possession.
The appellant's defence was that by payment and acceptance of rent
during the period of 16 years a monthly tenancy has been created in their
favour and though no payment was made thereafter, monthly tenancy
WS continued even after the expiry of the period of 16 years. The trial
court found that the petition of compromise required registration and was
therefore not effective as a ]ease. The compromise would, however,
protect the possession of the appellant for a period of 16 years under
Section 53-A of the Transfer of Property Act. It further held that the
payment and acceptance of rent made in terms of the unregistered
compromise petition did not give rise to a right of tenancy and the

I.,, tI-,	 tr. 4	 r,Qflrn(1ent were rfll(IP nnlv in nail
performance of the contract of lease contained in the unregistered
compromise petition The trial court accordingly decreed the suit. The
decree was confirmed by the first appellate court and the High Court.

Dismissing the appeal the Supreme Court, held:

(1) The petition of compromise seeking to create a lease for 16
years was required to be registered and since it was not registered it
would not affect the immovable property to which it related; but it was
admissible as evidence of part performance of the contract for the
purpose of Section 53-A of the Transfer of Property Act. In order to be

18. (1977) 4 SCC 324; State of U. P. v. District Judge, (1997) 1 SCC 496.
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entitled to the protection of that section the transferee must perform or
must be willing to perform its part of the contract. In this case one of
the terms was that the appellant should pay a monthly rent of Rs 1000
and the payment, therefore, should be related only to the contract as
found by the lower courts. A person who is let into possession on the
strength of a void lease does not acquire any interest in the property
but only gets a right to defend his position under Section 53-A. From
the fact that the appellant had performed his part of the contract it is
not possible to conclude that the tenancy was brought into existence.

(2) It does not, however, mean that there cannot he relationship
of landlord and tenant in every case where the transferee has taken
possession of the property under void lease or in part performance of
a contract and is entitled only to protection of Section 53-A. Whether

the relationship of a landlord and tenant exists between the parties
depends on whether the parties intended to create a tenancy.

In Ranchhoddas Clzlzaganlal v. Dcroji Supdu Dori.& 19 , there was an
oral agreement to sell the agricultural land for Rs 17,000. The respondent
buyer who was also in possession of the property, from time to time, paid
Rs 12,000. On failure to pay the remaining amount, the plaintiff-
appellant filed the present suit, for possession or in the alternative for Rs

5000 with interest.

The trial court found Rs 17,000 to be the agreed price and passed a
decree for possession. The High Court substituted a decree for Rs 5000
with interest and refused the prayer for possession.

The Supreme Court held that the respondent has never been ready
and willing to perform the agreement alleged by the appellant.The
respondent relied on the doctrine of part performance.

One of the limbs of the doctrine of part performance is that the
transferee has in part performance of the contract taken possession of the
property. The most important consideration here is the contract. The true
principle of the operation of the acts of part performance seems to
require that the act in question must be referred to some contract and

19. (1977) 3 SCC 584; Sardar Govindrao v. Devi, (19S2) 1 SCC 237: AIR 1982 Sc 9S9;
(Payment of money) Amrao Singh V. Sanauina Dharrnn Sabha, AIR 1985 P&H 195;

Mahen.dra v. Aba'u, AIR 1985 Cal 108; Chander Mohan v. Biharilal, AIR 1986 P&H
226; Delhi Motor Co. v. Basurkcir, AIR 1968 SC 794; Thakamnia v. Azaniathulla.
AIR 1993 SC 1120; Mohan Lai v. Mirza, AIR 1996 SC 910.
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must be referred to the alleged one; that they prove the existence of some
contract, and are consistent with the contract alleged. The doctrine of part
performance is a defence. It is generally not a sword but a shield. It is a
right to protect his possession against any challenge to it by the transferor
contrary to the terms of the contract. The appellant is right in the
Contention that there was never any performance in part by the
respondent of the contract between the parties.

Section 53-A requires a positive act of readiness and willingness on
part of the transferee to perform the agreement.

In Manekial v. Horrnusji20, there was a contract of permanent lease
for building a factory. The building of the factory was construed by the
Supreme Court as an act of part performance. The Court may spell out an
agreement from the correspondence to infer a contract to lease in writing.
But, the construction of a building will amount to an act of part
performance by the lessee already in possession, only, if the lease
contemplates such a building.

Exercises

1. What condition must be satisfied before the doctrine of Part Performance can
be applied? (pp. 152, 154-162)

2. What is the difference between English and Indian law, in relation to the
doctrine of Part Performance? ( pp. 153-154)

3. Compare S. 53-A with the doctrine in Walsh v. Lonsda!e. (pp. 154.158)
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Sale of Immovable Property

Sale

The relevant sections in the Act are Sections 54 to 57.

Section 54 provides:

"Sale" is a transfer of ownership in exchange for a price paid or promised or part.
paid and part-promised.

Sale how made—Such transfer, in the case of tangible immovable property of the
value of one hundred rupees and upwards, or in the case of a reversion or other intangible
thing, can be made only by a registered instrument.

In the case of tangible immovable property of a value less than one hundred rupees,
such transfer may be made either by a registered instrument or by delivery of the property.

Delivery of tangible immovable property takes place when the seller places the
buyer, or such person as he directs, in possession of the property.

Contract for sale—A contract for the sale of immovable property is a contract that a
sale of such property shall take place on terms settled between the parties.

It does not, of itself, create any interest in or charge on such property.

The rest of the Act except Section 129 applies to Mohammedans
also.

Tangible property

By "tangible property" is meant lands, buildings etc., which
immediately or through the medium of tenants may be the subject of
possession which can be delivered, by the vendor to the purchaser. It is
something capable of being touched and therefore capable of being
possessed. The phrase 'reversion or other intangible thing' means the
various interests which are included under the head of immovable property
without involving possession; for example a vested interest. Reversion is,
however, dealt with specially as intangible property, because, ordinarily
the lessor is deemed to be in possession of property through his tenant and
should be treated as tangible property. These principles are not however
easy of application.'

I. Ramaswanu Pattar v. Chinnar Asar, ILR 24 Mad 449; Sohan Lai v. Mohan Lai, ILR
50 Al1986;  Tukarair, V. Azinaram, 40 Born LR. 1192.

163]
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What is Price

The transfer must be for money (price), for if it is in return of any-
thing else, it would be exchange. It would he exchange even if there was
part payment of money and the rest in something else.2

There is a difference between a transfer of property as dower and a
transfer in lieu of dower already due. In the former case there is no
transfer for any price; but in the latter case, property is exchanged for a
price. Therefore, an oral sale by a Muslim husband to his wife in
consideration of the discharge of the dower debt due to her would be a
"sale" and hence i.nvand for want of a registered document. The same
principle applies in the case of arrears of maintenance and future
maintenance.

Suppose A executes a usufructuary mortgage in favour of B and puts

B in possession. He then orally sells the property to C. In such a case, the
right of redemption in A is immovable property, but it is intangible.
Therefore, it can only be transferred by a registered document and hence
the sale in favour of C is invalid.

When there is delivery of property of less than Rs 100 and also an
unregistered document of sale, there are three views: (1) if the sale and
document are simultaneous there could not be any proof of the sale as the
document is inadmissible under Section 91 of the Evidence Act and
hence the sale fails. (ii) In such a case, the unregistered instrument can be
used for the collateral purpose of proving the character of possession
though not the transfer of ownership. (iii) If the oral sale and the

1-,.	 thp nnn-re p jstration of the document would
not be fatal to the validity of the sai.

A stipulation in a sale deed, that if the price is not paid within a
prescribed time, the sale will be void, is ineffective. If a sale has taken
place, the only rights of the vendor are either a charge on the property for
unpaid purchase money or a suit for the unpaid purchase money.'

2. Gavadayamma v. SuryUrayana, AIR 1978 AP 1 (case of consideration being
adulterous intercourse); Bimal Kumar v. Calcuua Municipality, AIR 1978 Cal 419;
ITC v. Siddique, AIR 1978 Pat 197 (transfer in lieu of dower); Mumtan v.
Ashrafunnissa, AIR 1983 All 363: Zader v. Aaandilal, AIR 1983 AU 23.; [)iodhan V.

Ramnaik, AIR 1983 All 84.

3. See Arumughahàrtier v. c'arnanBe.e, AIR 1994 SC 651; Harnda Amino! v.
Avadiappa Paihar, (1991) 1 SCC 75; Balbir Singh v. Gurbachan Kaur, 1994 Supp
(2) SCC 545; Bishundeo v. Anmol Devi, AIR 1998 SC 3006 (Intention of Parties).
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Similarly, a contract of sale would not become a sale, by the
payment of money because sale requires a registered document.

An oral transfer to an idol or a temple would be valid, because, it is
not a transfer within the meaning of the Act since it is not a living

person.

Suppose A sells his house to B. The sale deed provides that B gets a

life estate and the remainder to C. B sells the property to D. On B's death

there is a conflict between C and D. One view is that since it is a sale

deed, B was full owner and so D got a better title. Another view is that a

sale deed of ownership can give part of the ownership (life estate) to B

and the rest (remainder) to C and so C has the better title.

Trusts

In the case of trusts the trustee is deemed to be the owner of the

property and the title of the beneficiary would be complete oniy when the

trustee transfers his ownership to such beneficiary.

Transfer of ownership how made

Only two methods of transfer of ownership are recognised: (i)

Registration; and (ii) Delivery, where it is permitted under the section. In

the case of registration the ownership is deemed to pass not on the date
of registration but on the date of the instrument. (See Section 47 of the

Registration Act. 1908). But in a case where the vendor refused to

deliver the properly or the registered deed, because he had not been paid

the price, it may be inferred that there was no transfer of ownership,
because there was no intention to transfer. In the case of delivery, it must
be actual and not constructive.-' Where actual physical delivery is not
possible as when a house is in possession of a tenant delivery of title

deeds is sufficient. Actual delivery is made, in the case of lands by
entering the land and in the case of any empty house by handing over the

4. But see v!ur/i ukaruppan v. Mutthu, ILR 38 Mad 158; Sohan La! V. Mohan La!, ILR
50 All 986; Stherdrapada v. Sees'. of Stare, ILR 34 Cal 207; Triveni v. Basdeo, AIR
1980 Pat 220; Sesharnal v. 1-farak. AIR 1983 Raj 109; Kokila v. Balakrishna, AIR
[984 Ori Ill; Kalicharan v. Sudhir, AIR 1985 Cal 66; Ganesh v. Devanandan, AIR
1985 Pat 94; K y. Swamynathan v. E.V. Pad,nanabha,n, 1990 Supp (3) CR 709;
lshwari Devi v. Sarala Devi, 1995 Supp (2) SCC 86; Ram Bilax v. Jagatnarn an.
[994 Supp (2) SCC 113 (non - participation of owner unheard of for more than 7
years); Bishundea V. Anmot Devi, AIR 1998 SC 3006.
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keys. Suppose, however, a case wlez-  there is an unregistered sale deed
of property worth less than a hundred rupees and there was no actual
delivery of property. In such a case the purchaser cannot rely on the
unregistered document to prove delivery. Therefore, he cannot sue for
title on such a document. But if there is delivery, a subsequent purchaser
under a registered deed does not get any right, because, the purchaser's
possession is deemed to be notice under Section 3. Therefore, ordinarily,
ownership passes, when registration is compulsory, on the execution of
the sale deed and where delivery is the proper method by delivery of
possessio of the property.

Contract for sale

This does not create any interest in the prospective purchaser and is
one of the important aspects on which Indian and English laws differ.
Such a contract does not therefore require registration, even when it
relates to immovable property worth over Rs 100. Sale itself is some
times described as contract of sale to distinguish it from a contract for
sale. The contract for sale, like any other contract can be enforced by a
suit for specific performance in appropriate cases, and in case of breach,
damages can be recovered.5

In Radhakishan L.wcminarayan Toshinwal v. Shridhar Ranzchandra
Abhi6, the vendors executed an agreement to sell in April 1943, and
executed the sale deed in 1944, in favour of the appellant. In September
1943, before the sale deed was executed, the respondent filed a suit for
pre-emption. It was held:

The transfer of property where the Transfer of Property Act
applies has to be under the provisions of the Transfer of Property Act
only, and the Mohammedan Law of transfer of property cannot
override the statute law. Mahmood, J., in Janki v. Giradat7 though in
a minority, was of the opinion that a valid and perfected sale was a

5. Baldev Singh v. Dwarika, AIR 1988 Pat 97.
6. (1961) 1 SCR 248; Sukhilal v. Augrohil, AIR 1950 Pat 18; Mannelnl v. Kwthva, AIR

1983 All 51; Sujan Singh v. Mohan, AIR 1983 Pat 180; Shafiq Ahinad v. Sayeedan,
AIR 1984 Alt 140; Rarnswarup v. Ratira,n, AIR 1984 All 369; Khetalnf v. Md.
Jahinddin, AIR 1984 Pat 239; Nanideo v. Collector, (1995) 5 SCC 598; K.
Basavarajappa v. Tax Recovery Cornrnr., (1996) 11 SCC 632; Dev Raj v. Harbans,
AIR 1996 SC 1566; Sadasivani v. Doraiswamy, AIR 1996 SC 1724.

7. ILR (1885)7 All 482.
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condition precedent to the exercise of the right of pre-emption and
until such sale had been effected the right of pre-emption could not
arise .... Under Section 54 of the Transfer of Property Act a contract
of (for) sale does not of itself create any interest in or charge on
immovable property and consequently the contract in the instant case
created no interest in favour of the vendee and the proprietary title
did not validly pass from the vendors to the vendee and until that
was completed no right to enforce pre-emption arose.8

• In a lease one has the right only to enjoy the property, but in a sale
one has the right to take it away.9

Rights and liabilities of buyer and seller

These are set out in Section 55 which is as follows:

In the absence of a contract to the contrary, the buyer and seller of immovable pro-
perty respectively are subject to the liabilities, and have the rights, mentioned in the rules
next following, or such of them as are applicable to the property sold:

(I) The seller is bound—
(a) to disclose to the buyer any material defect in the property or in the seller's

title thereto of which the seller is, and-the buyer is not, aware and which the
buyer could not with ordinary care discover;

(b) to produce to the buyer on his request for examination all documents of title
relating to the property which are in the seller's possession or power;

(c) to answer to the best of his information all relevant questions put to him by
the buyer in respect to the property or the title thereto:

(d) on payment or tender of the amount due in respect of the price, to execute a
proper conveyance of the property when the buyer tenders it to him for
execution at a proper time and place;

(e) between the date of the contract of sale and the delivery of the property, to
take as much care of the property and all documents of title relating thereto
which are in his possession, as an owner of ordinary prudence would take of
such property and documents:

(I) to give, on being so required, the buyer or such person as he directs, such
possession of the property as its nature admits;

(g) to pay all public charges and rent accrued due in respect of the property up to
the date of the sale, the interest on all encumbrances on such property due on
such date, and, except where the property is sold subject to encumbrances, to
discharge all encumbrances on the property then existing.

S. Jhandoo v. Rarnesli Chandra, AIR 1971 All 189.
9. Tulsa Singh v. Board of Revenue, AIR 1971 All 430 (FB).
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(2) The seller shall he deemed to centi-act with the buyer that the interest which the
seller professes to transfer to the buyer subsists aid that he has power to transfer the same:

Provided that, where the sale is made by a person in a fiduciary chat acter he shall he
deemed to contract with the buyer that the seller has done no act whereby the property is
encumbered or hereby he is hindered from transferring it.

The benefit of the contract mentioned in this rule shall be annexed to and shall çü
with, the interest of the transferee as such, and may be enforced by every person in whom
that interest is for the whole or any part thereof from time to time vested.

(3) Where the whole of the purchase-money has been paid to the seller; he is also
bound to deliver to the buyer, all documents of title relating to the property which are in
the sellers possession or power:

Provided that, (a) where the' seller retains any part of the property comprised in such
documents, he is entitled to retain them all, and, (b) where the whole of such property is
sold to different buyers, the buyer of the lot of greatest value is entitled to such documents.
But in case (a) the seller, and in case (b) the buyer of the lot of greatest value, is hound
upon every reasonable request by the buyer, or by any of the other buyers, as the case may
be, and at the cost of the person making the request, to produce the said documents and
furnish such true copies thereof or extracts therefrom as he may require: and in the
meantime the seller, or the buyer of the lot of greatest value, as the case may be, shalt keep
the said documents safe, uncancelled and the undefaced, unless prevented from so dotng
by fire or other inevitable accident.

(4) The seller is entitled—	 -
(a) to the rents and profits of the property till the ownership thereof passes to the

buyer:
(b) where the ownership of the properly has passed to the buyer before payment

of the whole of the purchase-money, to a charge upon the property in the
hands of the buyer, any transferee without consideration or any transferee
with notice of the non-payment, for the amount of purchase-money, or any
part thereof remaining unpaid, and for interest on such amount or part from
the 0-ate on wncn posesoii i.is

(5) The buyer is hound—
(a) to disclose to the seller any fact as to the nature or extent of the seller's

interest in the property of which the buyer is asare but of which he has
reason to believe that the seller is not aware, and which materially increases
the value of such interest:

(b) to pay or tender, at the time and place of completing the sale, the purchase-
money to the seller or such person as he directs; provided that, where the
property is sold free from encumbrances the buyer may retain out of the
purchase-money the amount of any encumbrances on the property existing at
the date of the sale, and shall pay the amount so retained to the persons
entitled thereto;
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(c) where the ownership of the property has passed to the bur, to bear any loss

arising from the destruction injury or decrease in value of the property not

caused by the seller;

(d) where the ownership of the property has passed to the buyer, as between

himself and the seller, to pay all public charges and rent which maycome

payable in respect of the property, the principal moneys due on any

encumbrances, subject to which the property is sold, and the interest thereon

afterwards accruing due.

(6) The buyer is entitled—

(a) where the ownership of the property has passed to him, to the benefit of any

improvement in, or increase in value of, the property, and to the rents and

profits thereof;

(b) unless he has improperly declined to accept delivery of the property to a

charge on the property, as against the seller and all persons claiming under

him to the extent of the seller's interest in the property, for the amount of any

purchase-money properly paid by the buyer in anticipation (if the delivery and

for interest on such amount; arid, when he properly declines to accept the

delivery, also for the earnest (if any) and for the costs (if any) awarded to him

of a suit to compel specific performance of the contract or to obtain a decree

for its rescission-

An omission to make such disclosures as are mentioned in this section, paragraph (I)

clause (a), and paragraph (5), clause (a), is fraudulent.

The rules set out in this section are derived with modifications from

the Latin maxim caveat emptor; qui ignorare non debuit quod ins

alienwu emit, which means, Let a purchaser, who ought not to be ignorant
of the amount and nature of the interest which he is about to buy,
exercise proper caution. When Scarlett O'Hara, the sexy heroine of
Gone with the Wind who believed in doing anything for money decided
to change the name of her store. she asked Rhett Butler to think of a
name that would include the word 'emporium': Rheit suggested—
'Caveat Empiorium' assuring her that it would be a title most in keeping
with the type of goods sold in the store.

In the absence of a contract to the contrary. Scope of

This clause shows that the liability under or the operation of the
section could be excluded by such a contract. It may be express or
implied, but it should be clear and unambiguous. If there is any
ambiguity it will be resolved in favour of the purchaser. If, therefore,
there is no contract to the contrary, the rights and liabilities of the seller
and purchaser are those set out in the section. This is sometimes
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expressed by saying that when the contract for sale is open (that is,
when there is no contract to the contrary), the rights and liabilities of
the parties as set out in the section will be implied as terms of such a
contract.

Clause (1)(a)

This is a seller's liability to disclose latent defects known to him,
before the completion of the execution of the sale deed. Such a latent
defect should be material, that is, it should he such as would influence
the buyer's decision if he knew about it. A latent defect is one which a
purchaser would not be able to discover by ordinary diligence. If it
could be then it is a patent defect and there is no obligation on the ven-
dor to disclose it. In one sense a defect in title is also a defect in pro-
perty but in practice one differs from the other. A defect in property
prevents the purchaser from enjoying the property fully, for example,
as easement of right of way across the property in favour of a third
party. A defect in title may subject the purchaser to claims by third
parties, for example, an encumbrance or charge on the property. If the
buyer discovers the defect himself before the completion of the sale he
can rescind the contract, and if the vendor files a suit for specific
performance he can successfully resist it. If he discovers it after the
completion of the sale he can claim damages, or sue for having the sale
set aside, because under the last clause of the section such non-
disclosure amounts to the vendor perpetrating a fraud on the
purchaser. 10

Other examples in defects in title are (a) restrictive covenants; (b)
liability to compulsory acquisition; (C) allotment of property to another
co-owner under a partition deed not known to the purchaser; (d) voidable
title. If A agreed to sell a property to B and puts B in possession, but B
discovers a defect in A's title before the sale deed is executed. B may (a)
have the contract rescinded under Section 27, Specific Relief Act 1963;
(b) oppose a suit for specific performance: (c) sue for damages for
breach; and (d) enforce a charge on the property for any prepaid purchase
money.

10. 1i'aJi v. Da yablrni, ILR 20 Born 522; Eastern Mortgage and Agency Co. v. Mohd.
Fazal Karim, ILR 52 Cal 914; Lallabhai 1?upchand v. Chi,nanlal, ILR 59 Born 83 and
Bai fiosibai v. Ltui Dlianbai, ILR 49 Born 325.
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Clause (1)(b)

This duty to produce title deeds is a seller's liability before the
completion of the execution of the sale deed but only if the purchaser
requests. It is for the purpose of enabling the purchaser to examine the
deeds and satisfy himself about the vendor's title. As regards their
delivery see Section 55(3). The clause is however silent as to the place of
production. But in practice it is given at the place of the vendor or his
lawyer. If the purchaser insists on any other place, he has to pay the
expense.

It is however respectfully submitted that the Legislature may
prescribe the place of production of title deeds.

Clause (1)(c)

This is also the seller's liability before the completion of the sale
deed. If the seller does not answer such relevant questions, the buyer can
cancel the contract. This duty is imposed on the seller because he must
make out a good title in himself. The documents produced by him may
show that he has a good title but if doubts arise and questions are asked,
the vendor must answer them if they are relevant and then only he makes
out a good title in himself.

Clause (1)(d)

This liability is necessarily before the completion of the sale deed,
because it is only after the execution of the conveyance that the sale is
complete. The clause requires the purchas r to tender the instrument. The
question naturally arises what would hi-)pen if there is unreasonable
delay on either side. The purchaser may not pay the price or tender the
document even though the vendor has made out his good title, or the
purchaser might tender the document and the vendor does not take steps
to execute and register it.

In Jamshed V. BurjorjiN, the respondent agreed to sell to the appe-
ilant certain land for Rs 85,000 and Rs 4000 was paid as earnest money.
It was agreed; (I) Rs 80.500 would be paid on the signing of the
conveyance which was to be prepared within two months of the date of
the agreement; (2) Rs 500 to be paid on transfer after registration: and (3)

11. (1916) LR 43 1A 26-
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if the amount is not paid within the (iie-fixed, the earnest money could
be forfeited. As the vendee failed to perform his part within the two
months, the vendor forfeited the earnest money. Therefore, the vendee
filed a suit for specific performance. It was held:

Under the law of England, Equity, which governs the rights of
parties in cases of specific performance of contracts to sell real
estate, looks not at the letter but at the substance of the agreement in
order to ascertain whether the parties, notwithstanding that they
named a specific time within which completion was to take place,
really and in substance intended more than that it should rake place
within ci reasonable time. The principle may be stated concisely in
the language used by Lord Cairns in Tilley v. Thomas' 2. "The
construction is and must be in equity the same as in a court of law.
Court of Equity will indeed relieve against and enforce specific
performance, notwithstanding a failure to keep the dates assigned by
the contract; either for completion or for the steps towards
completion, if it can do justice between the parties, and if as Lord
Justice Turner said in Robert v. Barry 13 there is nothing in the
'express stipulations between the pa hies, the nature of the property,

or the surrounding circumstances which would make it inequitable
to interfere with and modify the legal right. That is what is meant,

and all that is meant, when it is said that in equity time is not of the
essence of contract. Of the three grounds mentioned by Lord Turner
'express stipulations' requires no comment. The nature of the
property is illustrated by case of reversions, trusts or trades. The

'surrounding circumstances' must depend on the facts of each
particular case,"

Their Lordships will add to the statement just quoted these
observations. The special jurisdiction of equity to disregard the letter

of the contract in ascertaining what the parties to the contract are to
be taken as having really and in substance intended as regards the
time of its performance may be excluded by the plainly expressed
stipulation. But to have this effect the language of the stipulation
must show that the intention was to make the rights of the parties
depend on the observation of the time limits prescribed in a fashion
which is unmistakable.

12. LR3Ch6I.
13. 3DM&G284.
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In the absence of a contract to the contrary the place of execution of
the deed is the vendor's place or that of his advocate. The costs of
execution are generally made subject to the terms of the contract between
the parties. After the execution of the deed it is the purchaser who
presents the document for registration, but the vendor must also appear
before the Registrar and answer the questions put by him. But a
conveyance is liable to stamp duty even if it is not registered.14

Clause (1)(e)

This also should be considered as a seller's liability before
completion of the sale deed. But since the obligation of the vendor

subsists till delivery of the property, the seller's liability under this clause
continues even after the execution of the sale deed. If any damage is
caused to the property between the dates mentioned in the section, the
purchaser can make an appropriate deduction in the price to be paid by
him and he can also sue for damages, after taking delivery of the
property, for breach of the original contract for sale. Though the section
uses the words "contract of sale", they have been understood only as
meaning a contractfor sale.

Clause (1)(f)

The seller's liability to give possession arises ordinarily immediately
after the completion of the execution of the sale deed. The vendor cannot
refuse to do so on the ground that the price was not yet paid. (See Section
54—Transfer of ownership, how made). If the purchaser sues for
possession without paying the price the question has arisen as to whethei
the purchaser could also be compelled by court to pay the price when the
vendor is being compelled by the court to deliver possession. The High
Courts have taken different views, one view being that it is equitable to
make delivery of possession conditional on payment of price; and the
other, that the plain language of the section must be given effect to
without importing equitable considerations. The possession contemplated
is such as its nature permits. If the purchaser has paid the price and does
not get possession and the ownership has not passed to him, he can
enforce his charge under Section 55(6)(b). If ownership passes, he can

14. Anna Rao v. Bandappa, AIR 1971 Mys 63 (FB).
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sue the seller for delivery of possession or he can rescind the contract and
sue for the price paid by him. 15

Clause (1)(g)

This also is a seller's liability before completion of the sale, and can
be enforced by the purchaser after completion, under Section 69 of the
Contract Act. 16 Knowledge of the vendee about the existence of an
encumbrance does not absolve the vendor from his duty to discharge it,
unless the property is sold subject to the encumbrance.

Clause 2

This is known as the covenant for title, and the vendor's liability
with respect to this covenant arises after the completion of the sale. It is
an implied covenant. Under Section 55(1) the purchaser can satisfy
himself whether the vendor has a good title. If, even after he so satisfies
himself, he is dispossessed on account of a defect in title, which the
vendor professed to have, under Section 55(2), he can claim back from
the vendor the purchase money and sue him for damages, whether or not
the purchaser was aware of the dcfect. What the vendor covenants is that
he has in law the estate he claims to have, that he has the title which he
professes and that the title is marketable. A title is said to be marketable
when it is free from reasonable doubt, not only that it is good but that it is
indubitable; a title, reasonably free from such doubts as would affect the
market value of the property. A purchaser is liable to pay interest on the
sale price from the time when a good title is shown; and the vendor will
UkidU;u U) tidY .OSL Ut 1LL4U1t	 LIILU LIL VIJUJL	 tLZL £LdJ L4}L3

time. Generally, time is not considered to be the essence of the contract
in the case of sales of immovable property. Unlike the covenant for title
in English law, there is no covenant for quiet enjoyment in Indian law.
But the English covenant is available only against any acts of the vendor,
whereas, the covenant under the section comes into play when the
purchaser is evicted by any one on account of a defect in the title. But
since it is a covenant for title the purchaser cannot sue the vendor when
he is evicted by trespassers.

15. Chaudhary v. Dalip. AIR 1981 MP 158; Babu La! v. Hazari Lal. (1982) 1 SCC 525:
AIR 1982 SC 818.

16. Bhagwn:i v. Banarsi Das, ILR 50 All 371 (PC).
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Implied covenants no doubt give place to express covenants, but
whether the implied covenant is thus superseded by an express covenant
would depend upon the circumstances of the case and the language used
in the document.

The proviso shows that the implied covenant is available against a
trustee to the extent that he is dkmed to covenant only that he has not
done any act whereby the property is encumbered or whereby he is
hindered from transferring it. But if the trustee does not disclose his real
character, but sells it as an ordinary owner, he would be subject to the
implied covenant for title. 	 -

Therefore, before completion of sale, under Section 55(1), the buyer
could make sure that the title offered by the vendor is free from doubt.
After completion, the buyer can rescind the contract, because, the non-
disclosure of the defect would amount to fraud. He can also sue for
damages under clause (2). If the seller has no title at all the purchaser can
get the contract annulled.17

The 3rd paragraph shows that it is a covenant running with the land.

If A buys a property from B but is dispossessed because of a defect in
title, A can sue for damages for breach of the contract. If A is unable to
get possession, because the property is in the possession of C, A can have
the sale set aside only if he can prove B's fraud. Otherwise, his remedy is
only to sue for damages for breach of covenant.

Clause 3

The liability of the vendor to deliver title-deeds to the purchaser
on the receipt of the purchase-price from him is a liability arising after
the conpletion of the sale. Before the sale he was obliged to produce
the title-deeds for inspection by the purchaser; and after the sale a duty
is cast on him to deliver the title-deeds to the purchaser, if the
purchase price is paid. He must deliver not only those in his
possession but also those which he has power to produce. The proviso
consists of two cases when the vendor is not under the obligation to
deliver title-deeds.

17. Mat:vahoo v. V,navak. 12 Born 1 (a contract providing for such title as the vendor,
has', implies some title) Bhcgwu/za,nnzal v. Dltanabagyar/,nnznial, AIR 1981 Mad
303.
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Clause 4a)

This clause deals with the seller's right to rents and profits of the
property, before the completion of sale, because, the contract for sale

does not create any right in the purchaser and the vendor continues to be

the owner.

Clause 4(b)

This deals with the vendor's right, known as vendor's lien and this

right arises after the completion of the sale- As the last phrase in the

section indicate possession of the property must have also been
delivered before the vendor can have his lien. This is not a possessory
lien and the vendor cannot insist on retaining possession until the price is

paid.

In Webb v. Macpherson 18 , the question involved was whether the
appellants as representing their testator were entitled to a lien or charge
on certain property belonging to the respondent, for the balance of
principal and interest said to be due on account of unpaid purchase
money, or whether there was a contract to the contrary. It was held:

With reference to the conveyance a number of English cases
were cited. No doubt English casc might be useful for the purpose
of illustration, but it must he pointed out that the charge which the
vendor obtains under the Transfer of Property Act is different in its
origin and nature from the vendor's lien given by the Courts of
Equity to an unpaid vendor. That lien was a creation of the Court of
initi anti cniilcl he modified to the circumstances of the case by the
Court of Equity. But in the present case there is a statutory charge.
The Law of India, speaking broadly, knows nothing of the
distinction between legal and equitable property in the sense in
which that was understood when equity was administered by the
Court of Chancery in England, and the Transfer of Property Act
gives a statutory charge upon the estate to an unpaid vendor unless it
is excluded by contract. Such a charge, therefore, stands in quite a
different position from a vendor's lien. You have to find something,
either express contract, or at least something from which it is a
necessary implication that such a contract exists, in order to exclude

18. (1903) LR 30 l.A 238.
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the charge given by the statute. In Their Lordships' opinion there is
no ground whatever for saying that that chaije is excluded by a mere
personal contract to defer payment of a portion of the purchase-
money, or to take the purchase-money by instalments, nor is it, in
Their Lordships' opinion, excluded by any contract, covenant, or
agreement with respect to the purchase-money which is not
inconsistent with the continuance of the' charge. It is' quite clear that
the agreement of the purchaser to pay the balance of the purchase-
money in three annual instalments with interest was in no way
inconsistent with the existence of a charge to the vendor for the
amount of the instalments with interest to become due from time to
time.

But there is another point which seems to-havefoi.md -favour
with the High Court in Bengal. It was said that no charge ever arose
because the purchase was not in consideration of a 'sum of money,
part of which was paid down and the payment of the balance of
which was deferred, but it was a purchase in consideration of a
particular covenant. There is no doubt, both principle and authority,
that a conveyance or sale in consideration of a covenant to pay a
sum of money in fiture is different from a sale in consideration of
money which the purchaser covenants to pay. The distinction may
seem fine, but it is a real distinction, and it is one which, if made
out, might have had the effect which the High Courts have given to
it. But is that -the form of his conveyance? The conveyance, as
already pointed out, is made in consideration of a sum of money. The
agreement is expressed to be an agreement to sell for a sum of
money, of which part is to be paid and the rest is to be secured by an d

instrument of even date, and the operative part of the conv5'ance is
in consideration of the part paid down, and of a balance which is
identified as being the sum secured by the agreement. Their
Lordships, therefore, think that, that point also fails, and that ther6'i.
nntract excluding the operation of the charge.

The distinction between a sale in consideration of a covenant to pay
money in future and a sale in consideration of money which the purchaser
covenants to pay is very subtle but must be carefully noted because, in
the former case there is no vendor's lien. Such a lien arises only in the
latter case. The distinction between the two is this: In the first case, the
consideration is the covenant, whereas in the latter case the consideration
is the money. Whether in a particular case it is one or	 -' '
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on the intention of the parties to be gathered from all the circumstances
of the case.

The charge referred to in clause 4(b) is enforceable under Section
100 of this Act.

The circumstances in which the vendor's lien is lost and is not lost
are set out by an eminent Judge of the Madras High Court, Sir Vepa
Ramesam, with great clarity in Swamintha Odczyar v. Subbarama

Ayyar'9:

(1) A mere direction by the vendor to the vendee to pay the whole
or a part of the purchase money to a third person does not

extinguish the lien.

(2) If such a direction is followed by mere payment to the third
person but not by a fresh contract by the vendee with the third

person so as to effect a complete innovation, the lien is not
lost.

(3) Where it was intended that the vendee should execute a
mortgage 4éed and extinguish the lien but the mortgage deed
was not completed by registration and remained a simple bond,
the lienXs not extinguished.

(4) Where the vendor obtained a promissory note, not from the
vendee but from a third person at the instance of the vendee
and thethird person did not pay, even then, if the third
person's note or bond was only an additional securiJ' to the
vendee 's liability and not in substitution of it, the lien is not

0SL.

(5) Where the vendor himself takes a promissory note or bond and

where the right in it was assigned by him toto a third person or
where his right was attached in execution of a decree and pur-
chased by a third person, the vendor's right to the lien passes
to the third person under Section 8 of the Transfer of Property
Act and is available to the assignee or purchaser.

(6) But if in the last case the vendor took a negotiable instrument
and the instrument is not assigned under the Law Merchant, it

.1

(1927) ILR 50 Mad 548;9.L0kthmidevamnia v. LvidAcquisitioyj Officer, AIR 1985
AP 200.
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is doubtful if Section 8 of the Transfer of Property Act will
apply and the endorsee will be entitled to the lien.

(7) Where a complete innovation is cffected and a new contract
between the vendee and a third person was effected in
substitution of the vedee's liability to the vendor, this
amounts to a contract to the contrary within the meaning of
Section 55 of the Transfer of Property Act and the lien is
extinguished .... Even in such a case if the document taken is not
a negotiable instrument but only a bond and if it is taken
bennzi for the benefit of the vendor so that he may still sue on
it, the arrangement being known to the vendee, the vendor's
lien remains, provided he is not prejudiced. And where the
document taken is a negotiable promissory note so as to
disable the vendor from suing even if he is the person
beneficially inteested in the money after its recovery, the lien
must be held to be lost, as ostensibly the payee of the note is
the only person entitled to sue. The note might have been
endorsed not to the vendor but to any other third person. To
say that the note in the hands of the payee has got the lien
attached to it involved anomalous positions.

If two persons A and B sell their property to C, D and E and part of
the purchase money is paid by the purchasers, but for the balance two
promissory notes were executed by one of the purchasers, the promissory
notes must be treated as part of the purchase money, and therefore the
vendors do not have an enforceable charge.

If part of the sale consideration is cash and the baance, shares in a
company, and the shares were not transferred, the venckk cannot claim
his charge because, the transaction is not a sale, since the sale
consideration was not price (money).

Clause 5(a)

This clause deals with the buyer's liability to disclose facts which
might increase the value of seller's interest in the property, before the
completion of the sale. Though the section is couched in wide terms, it
has been judicially interpreted and confined to facts regarding the 'seller's
title. Under the last clause, the non-disclosure is deemed-to be fraudulent,
For example, the buyer may have to disclose to a woman selling her
property that she is the absolute owner and not a Iimitd owner. But he
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need not disclose to her that there is a mine in the property because the
buyer's duty only relates to facts concerning title. But if the purchaser
sues for specific performance, the court may refuse to exercise its
discretion in his favour. Compare with clause (l)(a).

Clause 5(b)

This clause deals with the buyer's duty to pay the price before the
completion of the sale. Under Section 55(1)(d) the seller has to execute a
proper conveyance when the purchaser pays or tenders the price. Under
this clause, Section 55(5)(b), the duty is imposed on the purchaser to pay
or tender the price. Where money is retained by the purchaser to pay off
an encumbrance the section provides that he shall pay the amount so
retained to the persons entitled thereto. But there may be circumstances
when there is no such obligation to pay the amount retained to the
vendor. In Mohd, Siddiq v. Muhammad Nasirullah 20, part of the purchase
price was retained by the vendee in order to pay off an encumbrance
The encumbance was not paid off and in fact it was for an amount larger
than the amount retained. In a suit by the vendor to recover the amount
retained with interest it was held:

The amount was not left with the vendees simply as a deposit of
the money of the vendor. They were to retain it as a security that the
property sold should be freed from the encumbrances upon it and
that they should have a good title. They were entitled to retain it until
the vendor provided the rest of the money necessary for this purpose.
Unless this was done, a payment of the amount retained would leave
tilL, JL¼JyL U .flLAL	 .	 -

it, if he did so, in part payment of what was due. From the nature of
the transaction it was not a deposit upon which the vendees would be
liable to pay interest unless they refused or omitted to pay the money
when they were informed by the vendor that he was prepared to pay
the balance necessary to satisfy what was due to the mortgagee.
Without that balance they were not bound to pay or tender to him the
amount retained.

When the puihaser retains the encumbrance money, the mortgagee
can sue him to recOver the amount, asthe purchaser is under statutory

20. (1898)21 AU 223 (PC.
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duty (shall pay) to pay the amount to the mortgagee. The mortgagee can
also sue the vendor in which case the vendor, can sue the purchaser.

Clause 5(c)

This clause deals with the buyer's liability to bear any loss caused to
the property after completion of sale. [See Section 49]

Clause 5(d)

This clause also deals with the buyer's liability after the completion

of sale. Under Section 55(1)(g) it was the vendor's liability before
completion of sale and under this clause it is the purchaser's liability
after completion of sale.

Clause 6(a)

This clause deals with the buyer's right after the completion of sale

to any increase in the value of the property. In Izzat-un-nizza Begum V.

Kunwar Pratap Singh 21 , property was sold subject to two mortgages
and the purchaser retained part of the purchase money for paying off
the mortgages. After the sale, however, the mortgages were declared
invalid and the vendor sued for the unpaid purchase money. It was
held:

It seems to depend on a very simple rule. On the sale of property
subject to encumbrances the vendor gets the price of his interest,
whatever it may be, whether the price be settled by private bargain or
determined by public competition together with an indemnity against
the encumbrances affecting the land. The content of indemnity may
be express or implied. If the purchaser covenants with the vendor to
pay the encumbrances, it is still nothing more than a contract of
indemnity. The purchaser takes the property subject to the burden
attached to it. If the encumbrance turns out to be invalid, the vendor
has nothing to complain of. He has got what he bargained for. His
indemnity is complete. He cannot pick up the burden of which the
land is relieved and seize it as his own property. The notion that after
completion of the purchase the purchaser is in some way a trustee for
the vendor of the amount by which the existence, or supposed

21. (1909) LR 36 IA 203-
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existence, of encumbrances has led to a diminution of the price, and
liable, therefore, to account to the vendor for anything that remains
of that amount after the encumbrances are satisfied or disposed of, is
without foundation. After the purchase is completed, the vendor has
no claim to participate in any benefit which the purchaser may derive
from his purchase. It would be pedantr to refer at length to
authorities. But Their Lordships, under the circumstances, may
perhaps be excused for mentioning Tweddel v. Tweddel 2 , Butler v.
Butler23 and Waring v Ward'-4.

If, however, the property is soldfrce from encumbrances, the vendee
retains the vendor's money to pay off the encumbrances, and hence, the
vendee is an agent of the vendor and accountable to him for any surplus.

Clause 6(b)

This clause deals with the counterpart of the vendor's lien under
Section 55(4)(b). The buyer's charge can also be enforced under Section
100. This is a buyer's right, before completion of the sale, that is, when
he ha paid the price but the vendor has not given the document giving
the purchaser ownership.

As regards the nature of the earnest money and the vendor's right
to forfeit the earnest money, it was held in Maula Bux v. Union of
1ndia5:

According to Earl Jowitt in 'The Dictionary of English Law' at
p. 689, 'giving an earnest or earnest money is a mode of signifying
assent to a contract of sale or the like, by giving to the vendor a
nomin1 slim (mr eximn] p	hiI1n	 r*en ,hM t1,,

in earnest or have made up their minds'. As observed by the Judicial
Committee in Kum'ar Chiranjit Singh v. Har Swarup, earnest
money is part of the purchase price when the transaction goes
forward-,it is forfeited when the transaction falls through by reason
of the fault or failure of the vendee'....Forfeiture of earnest money
under a contract of sale of property—movable or immovable if the
amount is reasonable, does not fall within Section 74 of the Contract

22. (1787)2BroCC 151.
23. (1800) 5 Ves 534.
24. (1802) 7 Ves 332.
25. (1969)2 SCC 554.
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Act. That has been decided in several cases: Kunwar Chiranjit Singh

v. Har Swarup; Roshanlal v. The Delhi Cloth and General Mills26;

Mo/id. I-Iabibullah v. Mo/id. Shaft27, and Bishan C/zand v.
Radhakishandas28.

In Shri Hanwnan Cotton Mills v. Tata Aircraft- 9 , it was observed:

From a review of the decision cited above, the following principles

emerge regarding 'earnest':

(1) It must be given at the moment at which the contract is con-

cluded.

(2) It represents a guarantee that the contract will be fulfilled or, in

other words 'earnest' is 	 bind the contract.

(3) It is part of the purchase-price when the transaction is carried

out.

(4) It is forfeited when the transaction falls through by reason of

the default or failure of the purchaser.

(5) Unless there is anything to the contrary in the terms of the
contract, on default committed by the buyer, the seller is en-

titled to forfeit the earnest.

In this view, it is unnecessary for us to consider the decision of this

Court in i'vIn u/a Bux v. Union of India.... The learned Attorney General has

pointed out that the decisions referred to (in that case) do not lay down that

the test of reasonableness applies to an earnest deposit and its forfeiture.
He has also referred us to various decisions, wherein, according to him,

though the amounts deposited by way of earnest were fairly large in
proportion to the total price fixed under the contract, nevertheless the
forfeiture of those amounts was not interfered with by the courts. But we

do not propose to go into those aspects in the case on hand.

A comparison of the - seller's charge under Section 55(4)(b) and a

buyer's charge under this section shows that the former arises on delivery

of possession in relation to the unpaid purchase price, and the latter arises

26. ILR 33 All 166.
27. ILR 41 All 324.

28. ILR 19 All 490.
29. (1969) 3 SCC 522; Saidun v. Calcutta Vvnpar, AIR 1978 Cal 285: /TO v. Gavin-

daa,nv, AIR 1978 Mad 186; Bali Ram v. Bliupendra, AIR 1978 Cal 559; Ba.cantlal
v. Dwarka, AIR 1978 All 436.
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when the price or part of it is paid in anticipation of delivery. The former
subsists till the price is paid and the latter till cnveyance is executed and
possession delivered.

Unlike Section 100 below, the purchaser's charge for money paid is
available even against persons without notice.30

The passing of title is according to the intention of the parties and
does not depend upon payment of consideration.31'

The next two sections, Sections 56 and 57 also deal wish sales.
Section 56 provides:

If the owner of two or more properties mortgages them to one person and then sells
one or more of the properties to another person, the buyer is, in the absence of the contract
to the contrary, entitled to have the mortgage debt satisfied out of the property or
properties not sold to him, so far as the same will extend, but not so as to prejudice the
right of the mortgagee or persons claiming under him or of any other person who has for
consideration acquired an interest in any of the properties.

Marshalling

In marshalling, if several properties are subject to a mortgage and
one of them is sold free from the encumbrance, the mortgagee is required,
in the first instance to satisfy his debt from the other property subject to
the mortgage. This may be compared with contribution, in which, if
several properties are subject to a mortgage and the mortgagee is paid out
of one of them, the others are required to make a contribution. Where
there are more than one purchaser neither has any superiority of right or
equity over the other and both contribute rateably to discharge the
encumbrance.

This is so, because, robbing Peter to pay Paul is not, as Lord
Macnau,ghten, said, a principle of equity.32

Suppose two properties X and Y are mortgaged to A. X is thereafter
sold to B, and Y sold-to C. If A proceeds against X, B will suffer. If he
proceeds against Y, C will suffer. Therefore, the liability will be
distributed proportionately. This follows from the words 'the mortgagee
or other person 'who has acquired an interest in the property'.

30. TrirnbakNarayan v. Babulal Moraji, (1973)2 SCC 154: AIR 1973 SC 1763.
31. Gumburi v. Dulani, AIR 1971 Ori 147,
32. See Ghosh, The Law of Mortgage in India, 7th Edn., Ø 512.
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Suppose A mortgages his properties X, Y and Z to B and thereafter

sells X to C and mortgages Y to D. D can claim marshalling against B but

not against C because he is a person who has for consideration acquired

an interest in X.

Discharge of Encumbrance on Sale

Section 57 provides that:

(a) Where immovable property subject to any encumbrance, whether immediately
payable or not, is sold by the Court or in execution of a decree, or out of court, the court
may, if it thinks lit, on the application of any party to the sale, direct or allow payment into
court,—

(I) in case of an annual or monthly sum charged on the property, or of a capital
sum charged on a determinable interest in the property—of such amount as,
when invested in securities of the Central Government the court considers
will he sufficient, by means of that inìterest thereof, to keep down or otherwise
provide for the charge, and 	 I

(2) in any other case of a capital sum charged on the property—of the amount
sufficient to meet the encumbrance and any interest due thereon.

But in either case there shall also he paid into court such additional amount as the
court considers will be sufficient to meet the contingency of further costs, expenses and
interest, and any other contingency, except depreciation of investments, not exceeding
one-tenth part of the original amount to he paid in, unless the court for special reasons
(which it shall record) thinks fit to require a lar ger additional amount.

(Li) Thereupon the court may, if it thinks fit, and after notice to the encumbrancer,
unless the court, for reasons to be recorded in writing, thinks lit to dispense with such
notice, declare the property to he freed from the encumbrance, and make any order for
conveyance, or vesting order, proper for giving effect to the sale, and give directions for
the retention and investment of the money in Court.

(c)After notice served on the persons interested in or entitled to the nlonev or fund in
court, the court may direct' payment or transfer thereof to the persons entitled to receive or
give a discharge for the same, and generally may give directions respecting the application
or distribution of the capital or income thereof.

(d)An appeal shall lie from any declaration, order or direction under this section as if
the same were a decree.

(e)In this section ''court" means (I) a I ligh Court in the exercise of its ordinary
original civil jurisdiction, (2) the court of a District Judge within the local limits of whose
jurisdiction the property or any part thereof is situate, (3) any other court which the State
Government ma y , from time to time, by notification in the Official Gazette, declare to he
competent to exercise the jurisdiction conferred by this section.

•	 Under this section the Court can act only when there is an
application of any party to the sale. Different rules are provided in
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clauses (a)(1) and (2) for the discharge of encumbrance, according as it is
an annuity or monthly sum, or when it is a capital sum. The power of the
court is however discretionary as shown by the words 'may, if it thinks
fit'.33

Exercises
I	 Distin g uish between a contract of sale and a contract for sale. (pp. 163, 166)
2. Whut are the duties of a seller before completion of the sale'? (pp. 170.173)
3. What are the duties of a buyer befot:c completion of the sale? (pp. 180- 181)
4. Explain 'covenant for title'. (pp. 174-175)
5. What are the duties of a bu yer and seller after completion of the sale?

( pp. 173-175, 181, 182)
6. What is the safeguard for a seller who has not been paid the lull price?

(pp. 180-183

7. Explain vendor's lien. (pp. 176-179)

S. What is the scope of the buyer's charge for his pie-paid earnest money and pur-
chase money? (pp. 1S2, 183)

33. Naraynnan v Pamkurty, AIR 1982 Ker 53 (Salvage lien).


