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Different Kinds of Mortgages

The various types of Mortgages

A mortgage corresponds to the Hypotheca of Roman Law. The

creditor, on the failure of the debtor to pay the debt, could bring t'he

debtor's property to sale and recoup himself. It differs frotn Nexum and

Fiducia of that system of law. Under the former, the debtor was merely
forced to become the servant or slave of the creditor, and, under the

latter, the debtor was kept out of ownership and possession of his own
property. Hindu and Mahornedart Laws also recognised the latter type of
mortgage. Property was pledged to the creditor and the debtor was kept
out of possession till the debt was repaid, the creditor taking the profits in

lieu of the interest.

Section 58(a) definesmortgage', 'mortgagor'. 'mortgagee'.

'mortgage-money' and 'mortgage-deed'. It provides:

A mortgage is the transfer of an interest in spccittc immovable property for the
purpose of securing the panicnt of money advanced or to he advanced b y way 01 loan, an

existing or luture debt, or the performance of an engagement which may give rise to a
pecuniary liability.

The transferor is called a mortgagor. the transferee a mortgagee: the principal money
and interest of which payment is secuied for the time being are called the mortgage-
money, and the instrument (if any) by which the transfer is effected is called a mortgage-
deed.

The definition in the Stamp Act is wijer (See Rama Chcmd & Soils

v. State, AIR 1978 All 413),

In a mortgage deed there are the following ingredients:'

(1) the transfer of an interest in specific immovable property:

I. llindelkar v. Nazar, AIR 1983 Kant 19; Sanwsli Kirmar v. Chanieli Devi, AIR 1983
All 195: Madltat'an v. Dhaiiga, AIR 1983 All 60: Janarclhrtn v. Gangadliara;i, AIR
1983 Ker 178: Satva,inravan v. Star & Co., AIR 1984 Cal 399: Mahendra v.
Brindaan, AIR 984 On 62: Jani v. Gwiesh AIR 1984 All 214; Swar,ia1ai .

Chandicharan, AIR 1982 Cal 130; Gila' ('hand v. flabulal, (1998)9 SCC 211.
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(2) the transfer is for the purpose of securing: (i) the payment of
money advanced by way of loan; (ii) the payment of money
to be advanced by way of loan; or (iii) the payment of an
existing debt; or (iv) the payment of a future debt; or (v)
performance of an engagement which may give rise to a
pecuniary liability.

The scope of the various ingredients is discussed below:

(I) The mortgagor, who i the owner of the property, has several
interests in his property, such as possession, enjoyment and right to sell
the property. In a mortgage, he transfers any one of these interests in
specified immovable property, to the mortgagee, whereas in a sale there
is a transfer of the ownership which is the entire bundle of interests in the
property sold.

(2) (ii) Money to be advanced by way of loan arises in the case of a
running account between the parties. [See Section 79].

(2) (iv) A future debt is a contingent liability which arises oil
happening of some contingency, for example, a mortgage of property to
pay the mortgage money if an usufructuary mortgagee is deprived of the
possession of the mortgaged property.

(2) (v) Suppose the parties enter into an engagement to do
something, and if one of them does not do what he agreed to do, an
obligation to pay damages may arise. That is there may be a pecuniary
liability. In a mortgage there could be a transfer of interest to secure the
performance of such an obli gation, that is, if the engagement was not
performed, to secure the discharge of the pecuniary liability that would

&JLiALhLfl..

An undertaking by a person borrowing money not to alienate his
property until the money is repaid is not a mortgage, because there is no
transfer of any interest in property.

It is only after first determining that a transaction is a mortgage
under clause (a) that one should turn to other clauses in order to find out
what kind of mortgage it is. It is necessary to know the kind of mortgage,
because, different rights and liabilities arise in the mortgagor and
mortgagee.

2. Jagaii Nath V. Harpal, AIR 1980 All 139.
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Section 59-A provides:

Unless otherwise expressly provided, references in this Chapter to mortgagors and
mortgagccs shall be deemed to include references to persons deriving title from them
respectively. 	 -

Mortgage money: This would include interest only when its payment
is secured by the mortgage deed.

Even in the case of a person who is not the full owner, any of his
rights can be transferred to the mortgagee. Thus a lessee can transfer his
right to possession and create a usufructuary mortgage. The only test is
'The interest conveyed is it available to the mortgagor in the property?'
For example, a mortgagor may have a limited right, which, however,
does not include the right to possession. Such a mortgagor cannot in the
nature of things, create a usufructuary mortgage. Any right that is
transferable without infringing Section 6 can be the subject of a
mortgage. 3	-

In Indian law there are six different types of mortgages.They are: (1)
The Simple Mortgage, (2) Mortgage by conditional sale, (3)
Usufructuary Mortgage, (4) English Mortgage, (5) Mortgage by deposit
of title deeds, and (6) Anomalous Mortgage.

Simple Mortgage

Simple Mortgage is defined in Section 58(b). It provides:

Where, without delivering possession of the mortgaged property, the mortgagor
binds himself personally to pay the mortgage-money, and agrees, expressly or impliedly,
that, in the event of his failing to pay according to his contract, the mortgagee shall have a
right to cause the mortgaged property to be sold and the proceeds of sale to be applied, so
far as may be necessary, in payment of the mortgage-money, the transaction is called a
simple mortgage and the mortgagee a simple mortgagee.

The ingredients of a simple mortgage are: (1) there is a personal
undertaking by the mortgagor to repay the loan; (2) possession and en-
joyment remains with the mortgagor; (3) there is a power of sale but to
be exercised only through Court; (4) it must be effected by a registered
instrument whatever the amount of consideration; (5) there is no delivery
of ownership or possession; and (6) there is no foreclosure.

3. C. Revenue Authority v. U. F. Corporation, AIR 1 .979 Mad 282 (Property given as
security for payment by bidder at auction is mortgage); Dorik v. State, AIR 1980 Pat
163; Ganpa: v. Narsaji, AIR 1981 Born 335.
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(1) In the case of a simple mortgage the mortgagee has two reme-
dies: one on the personal undertaking to obtain a money decree against
the debtor (mortgagor) and the other to sue on the mortgage and obtain a
decree for the sale of the property. If the land is not of sufficient value,
the balance may be recovered by personal action. If there is excess it is to
be returned to the mortgagor.

(3) If money is to be realised from the income of a specific item of
property, without any right to have the property sold, it is only a charge.
But if the creditor (mortgagee) has the right to have the property sold
from the moment the debt is incurred, then it is a mortgage.

Mortgage by Conditional Sale

The next type is mortgage by conditional sale and it is defined in
Section 58(c) as follows:

Where the mortgagor ostensibly sells the mortgaged property—

on condition that on default of payment of the mortgage-money on a certain date the
sale shall become absolute, or

on condition that on such payment being made the sale shall become void, or

on condition that on such payment being made the buyer shall transfer the property to
the seller,

the transaction is called a mortgage by conditional sale and the mortgagee a mort-
gagee by conditional sale:

Provided that no such transaction shall be deemed to be a mortgage, unless the con-
dition is embodied in the document which effects or purports to effect the sale.

The ingredients of a mortgage by conditional sale are: (1) there is an
ostensible sale by the mortgagor to the mortgagee of the mortgaged
property; (2) there is a condition that the sale shall be void if the loan is
repaid on a particular date. The property is then retransferred to the
mortgagor. If however the payment is not made on the stipulated date,
the sale becomes absolute in favour of the mortgagee. (In the absence of
special'conditions, the mortgagor cannot pay before the stipulated date);
(3) t1e 4.remedy of the mortgagee is by a suit for foreclosure; (4)
registration is compulsory only if the consideration exceeds Rs 100; (5)
there should be only one document (see proviso).

The question whether a transaction is a mortgage by conditional sale
or an out-and-out sale is important, because, if it is only a mortgage, time
for repayment is not Of the essence of the contract and the mortgagor can
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redeem even after the time specified has expired. If, however, the
transaction is an out-and-out- sale, if the vendor fails to repay within the
date specified he cannot do so thereafter and the vendee becomes
absolute owner.

The scope of this type of mortgage is illustrated by the following
three cases:—

In Pandit Chunchun f/ia v. S/c. Ebadat Ali', a deed purported to be a
sale and had the outward form of one but at the same time it called itself
a 'conditional sale'. It had however no clause for retransfer and instead
said that if the executants paid the money within two years, the property
'shall come in exclusive possession and occupation of us, the executants'.
On the question whether it was an out-and-out sale with a covenant for
repurchase, or a mortgage it was held:

The question whether a given transaction is a mortgage by condi-
tional sale or a sale outright with a condition of repurchase is a vexed one
which invariably gives rise to trouble and litigation. ...Each case must be
decided on its own facts. But certain broad principles remain. The first is
that the intention of the parties is the determining factor: See
Balkishendas v. Leg ge5 . But the intention must be gathered, in the first
place from the document itself... .The real question in such a case is not
what the parties intended or meant but what is the legal effect of the
words which are used.. - .As Lord Cranworth said in Alderson v. White6,

'prima facie an absolute conveyance, containing nothing to show that the
relation of debtor and creditor is to exist between the parties, does not
cease to be an absolute conveyance and become a mortgage merely
because the vendor stipulates that he shall have a right to repurchase... .In
every such case the question is, what, upon a fair construction, is the
meaning of the instrument'. Their Lordships of the Privy Council applied
this rule to India in Bhagwan Sahai v. Bhagwan Din7, and in Jhcinda

Singh v. Wahid-ud-din8 . The converse also holds good and if, on the face

. (1955) 1 SCR 174; Kanppanaa v. Tiinwuilai, AIR 1978 Mad 75; Babulal v. Kanithil,
AIR 1979 Guj 5 (lease by morgagec to mortgagor); Amir Bee v. S.D.M. AIR 1980
Kant 154; Palaiii v. Thirn,nalai, AIR 1982 Mad 57; Mina Thakurani v. Sonthai, AIR
1982 Born 437; Ram Swamp v. Rarimam, AIR 1984 All 369; Abdul Gaffar v. Sudhin,
AIR 1985 Ca! 133; Taurboli v. Ghanchi, AIR 1992 SC 1236.

5. 27 IA 58.
6. 44 ER 924,928.
7. 17 IA 98, 102.
8.43 IA 284,293.
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of it, an instrument clearly purports to be a mortgage it cannot be turned
into a sale by reeence to a host of extraneous and irrelevant considera-
tions .... Because of-the welter of confusion caused by a multitude of
conflicting decisions the Legislature stepped in and amended Section
58(c) of the Transfer of Property Act. Unfortunately that brought in its
train a further conflict of authority. But this much is now clear. If the sale
and agreement to repurchase are embodied in separate documents, then
the transaction cannot be:a mortgage whether the documents are
contemporaneously executed or, not. But the converse does not hold
good,that is to say, the mere fact that there is only one docUment does
not necessarily mean that it must be a mortgage and cannot be a sale. If
the condition of repurchase is embodied in the document that effects or
purports to effect the sale, then it is a matter of construction which was
meant. The Legislature has made clear cut classification and excluded
transactions embodied in more than one document from the category of
mortgages; therefore,, it is reasonable to suppose that persons whO; after
the amendment, choose not to use two documents, do not intend the
transaction to be a sale, unless they displace that presumption by clear
and express words; and if the conditions of Section 58(c) are fulfilled,
then we are of the opinion that the deed shold be construed as a
mortgage .... (In the present case) on a fair construction the document
means that if the money is paid within the two yea?hen the possession
will revert to the executants with the result that the tift which is already
in them -will continue to reside there. The necessary cor\sequence of that
is that the ostensible sale becomes void... In those circumstances seeing
that the deed takes the form of a mortgage by conditional sale under

oi	 A	 :.. 1:.....	 . :.C... :.*11",L.fl..¼,L1¼J1&.J Jt,, L.J C" j1 	'X.,L, IL. I.)	 LLIAISUI.L. IL! SIILL.s, LII 	 auL1 IL.%& US

indications to the contrary, that the relationship of debtor and creditor
was intended to continue, and the deed is a mortgage by conditional sale.

In Bhaskar Woman 'Joshi v. Srinarayan Rambilas Agarwal 9, on the
question whether a deed which ostensibly conveyed property was an
absoltfte conveyance or a mortgage by conditional sale, it was held:

The proviso to Section 58(c) was added by Act 20 of 1929. Prior
to the amendment there was a conflict of decisions on the question
whether the condition contained in a separate deed could be taken
into account in ascertaining whether a mortgage was intended by the
principal deed. The Legislature resolved this conflict by enacting that

9. (1960)2SCR 117.
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a transaction shall not be deemed to be a mortgage unless the
condition referred to in the clause is embodied in the document
which effects or purports to effect the sale. But it does not follow
that if the condition is incorporated in the deed effecting or
purporting to effect a sale a mortgage transaction must of necessity

have been intended. The question whether by the incorporation of
such a condition a transaction ostensibly of sale may be regarded as a

mortgage is one of intention of the parties to be gathered from the
language of the deed interpreted in the light of the surrounding
circumstances. The circumstance that the condition is incorporated in

the sale deed must undoubtedly be taken into account, but the value
to he attached thereto must vary with the degree of formality
attending upon the transaction. The definition of a mortgage by

conditional sale postulates the creation by the transfer of a relation of
mortgagor and the mortgagee, the price being charged on the
property conveyed. In a sale coupled with an agreement to reconvey

there is no relation of debtor and creditor nor is the price charged
upon the property conveyed, but the sale is subject to an obligation
to retransfer the property within the period specified. What
distinguishes the two transactions is the relationship of debtor and

creditor and the transfer being a security for the debt. The form in
which the deed is clothed is not decisive. The definition of a
mortgage by conditional sale itself contemplates an ostensible sale of

the property. As pointed out by the Judicial Committee of the Privy
Council in Narasingciji Gvati till gerji V. P. Pardhasarc/Iii'°, the
circumstance that the transaction as phrased in the document is
ostensibl y a sale with a right of repurchase in the vendor, the
appearance being laboriously maintained by the words of
conveyaie needlessl y iterating the description of an absolute in-
[crest or 'the rhL4f repurchase hearing the appearance of a right in
relation to the exercise of which time was of the essence is not de-

cisive. The question in each case is one of determination of the real
character of the transaction to be ascertained from the provisions of
the deed viewed in the light of surrounding circumstances. If the
words are plain and unambiguous they must in the light of the evi-
dence of surrounding circumstances be given their true legal effect.

If there is ambiguity in the language employed the intention may be

10. LR5I IA 305.
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ascertained from the contents of the deed with such extrinsic
evidence as may by law be permitted to be adduced to show in what
manner the language of the deed was related to existing facts. Oral
evidence of intention is not admissible in interpreting the covenants
of the deed but evidence to explain or even contradict the recitals as

distinguished from the terms of the document may of course be
given. Evidence of contemporaneous conduct is always admissible
as a surroLinding circumstance but evidence as to subsequent conduct

of the parties is inadmissible.

[From the facts that: (1) interest was agreed to be paid on the price
till the date of reconveyance; and (2) the price paid was wholly inade-

quate, the Court held that it was a mortgage and not a sale.]

In P.L. Bapust'anii v. N. Partaya Gounder°, the owner of a certain

property executed a sale deed of the property for Rs 4000, and the
document contained a stipulation that the vendee (defendant) would

reconvey ihe . property to the vendor on repaying the same amount of Rs
4000. The vendor died and his sons sold their right in the property to the
plaintiff. The plaintiff claimed that the transaction with the defendant
was a mortgage by conditional sale, and that the plaintiff as the purchaser

of the equity of redemption was entitled to redeem the mortgage by

paying Rs 4000. It was held:

The question whether by incorporation of the condition (of re-
sale) a transaction ostensibly of sale may be regarded as a mortgage

is one of intention of the parties to be gathered from the language of
the deed intcrnreted in the lieht of surroundin g circumstances. The

definition of a mortgage by conditional sale postulates the creation
by the transfer of a relation of mortgagor and mortgagee, the price
being charged on the property conveyed. In a sale coupled with an
agreement to reconvey there is no relation of debtor and creditor not-
is the price charged upon the property conveyed, but the sale is

subject to an obligation to retransfer the property within the period
specified. The distinction between the two transactions is the rela-
tionship of debtor and creditor and the transfer being a security for
the debt. The form in which the deed is clothed is not decisive. The
question in each case is one of determination of the real character of

the transaction to be ascertained from the provisions of the document

(1966)2 SCR 9]S.
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viewed in the light of surrounding circumstances. If the language is
plain and unambiguous it must in the light of the evidence of
surrounding circumstances be given its true legal effect. If there is
ambiguity in the language employed, the intention may be as-
certaned from the contents of the deed with such extrinsic evidence
as may by law be permitted to be adduced to show in what manner
the language of the deed was related to existing facts.

[The court held that it was a mortgage by conditional sale in view of
the following: (1) the real value of the property was Rs 8000 whereas the
amount paid was only Rs 4000; (ii) the pata was not transferred to the
name of the vendee; (iii) the Kist was continued to be paid by the vendor;
and (it') the consideration for reconveyance was the same amount of
Rs 4000.]

If A transfers a property to B for Rs 5000 and the document provides
that if, at anytime A requires the proprty, he may get it back on payment
of Rs 5000 ad any amount equivalent to the improvements made by B
on the property, the transaction is not a mortgage, because, the essential
requirement of the relationship of debtor and creditor is not present.

Sir Rash Bihari Chose quotes 12 Butler on Coke on Littleton: 'If the
money paid by the grantee was not a fair price for the absolute purchase
of the estate conveyed to him; if he was not let into the immediate
possession of the estate; if instead of recovering the rents for his own
benefit, he accounted for them to the grantor, and only retained the
amount of interest or if the expense of preparing the deed of conveyance
was borne by the grantor, each of these circumstances has been
considered by the courts as tending to prove that the conveyance was
intended to be merely pignorititious ' (that is of the nature of a pledge).

Usufructuary Mortgage

The next type is usufructuary mortgage and is defined as follows:

Where the mortgagor delivers possession or expressly or by implication binds him-
self to deliver possession of the mortgaged property to the mortgagee, and authorises him
to retain such possession until payment of the mortgage- money, and to receive the rents
and profits and to appropriate the same in lieu of interest, or in payment of the mortgage-
money, or partly in lieu of interest or partly in payment of the mortgage- money, the tran-
saction is called an usufructuary mortgage and the mortgagee an usufructuary mortgagee.

. G	 ".T:''.	 'dn., p. 7
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The ingredients of the usufructuary mortgage are: (1) There is deli-
very of possession to the mortgagee. (2) The mortgagee is to retain
possession until the money is repaid and is entitled to appropriate the
rents and profits towards the principal and interest. (3) If the loan is re-
paid or discharged by the appropriation of rents and profits then the
property is 'redeemed. (4) There is no personal liability and there is no

remedy available either by sale or foreclosure. (5) Registration is com-

pulsory if the consideration is over Rs 100.

(1) As the definition shows, it is also sufficient if there is an under-

taking to deliver possession. But it should not be contingent.

(2) The mortgagee's right to retain possession is for an indefinite

period till the loan is repaid. If it is for a term of years and the debt is

deemed to be satisfied at the end of the term, or there is a personal

covenant for payment of the balance, then it may be art
mortgage or only a grant of the income of the land in satisfaction of the

debt. In the latter case it is not a security for the debt and hence is not a

mortgage.'3

In Rcighu Nat/i (Dr.) v. Competent Officer, Delhi. the ri g hts and

liabilities of the mortgagor and the mortgagee in the case of an

usufructuary mortgage are summarised as follows:

Since the mortgage was usufructuary, the mortgagee, and alter

his having been declared an evacuee, the custodian could claim and
retain possession till the mortgage debt was paid and the mortgage
was discharged. If the property is let out in the meantime, the

hc	 tb,rpii	 r Pnt1tl'(I In ri'-
ceive the rents and profits accruing from the property in lieu of in-
terest or towards part payment of the mortgage debt. Under Section
60 of the Transfer of Property Act, the mortgagor has a right at any

time after the principal amount has become due to require the
mortgagee on payment or tender of the mortgage debt (a) to deliver

to him the mortgage deed and all other documents relating to the

mortgaged property which e in the mortgagee's possession or

power, (b) to deliver possession when the mortgagee is in posse-

ssion of the mortgaged property, and (c) to retransfer the mort-

13. Fuzhakkal v. Bhargat'i, AIR 1977 SC 105.

14. (1970) 2 SCC 537; Gopi v. Nwiak, AIR 1979 Al] 8; Sushi! Kurnar v, JJrij Moiwn, AIR

1981 Pat 172.
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gaged property to him or to such third person as he may direct at
his cost. Under Section 76, the mortgagee in possession has to
manage the property as a person of ordinary prudence would man-

age it if it were his own. Under Section 83, the mortgagor, pro-
vided his right of redemption is not barred, may deposit in the court

where he might have instituted a suit for redemption, to the account
of the mortgagee, the mortgage debt then due. The court thereupon

has to issue a notice to the mortgagee and on the mortgagee stating
the amount due to him and his willingness to accept the money so
deposited in full discharge of the mortgage debt, pay the amount to
the mortgagee on his depositing the mortgage deed and all other

documents relating to the mortgaged property. When the mortgagee
is in the possession of the property, the court before paying the
amount has to ask him to deliver possession thereof to the

mortgagor. When the mortgagor has tendered or deposited in court
the mortgage debt together with the interest thereon and has done

all that is to be done by him to enable the mortgagee to take such
amount out of court, and a notice, as aforesaid. has been served on

the mortgagee under Section 83 interest ceases to run. If the
mortgagee thereafter refuses to accept the amount so deposited or
to deliver the mortgage deed and other documents or possession of
the property where it is in his possession, the remedy of the

:nortgagor is to file a suit for redemption. The position, therefore,
is that upon the mortgage being paid off, the mortgagor is entitled

to have the property restored to him free from the mortgagee's
security. The repayment of the debt would be made against
delivery of possession and of the mortgage deed and other

documents, and these have to be simultaneous transactions. A
tender of the mortgage debt or a deposit thereof in court

conditional upon the mortgagee then and there delivering
possession or executing reconveyance, if required, and handing

over the deeds would be a good tender so that if it were to be
refused interest would cease running. It follows that a mortgagee is
not permitted to deal with the property in such a way that upon
discharge of the debt the property cannot be restored.

Since possession is with the mortgagee sometimes the question
arises whether the transaction is a mortgage or a lease.
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In Mahant Raindhan Puri v. Bankey Behari' 5 , the question was
whether a deed was a lease or a mortgage. It was held:

The only guiding rule that can be extracted from the cases on the
subject is that the intention of the parties must be looked into and
that 'once you get a debt with a security of land for its redemption,
then the arrangement is a mortgage by whatever name it is called' .16

In the present case, whatever ambiguity there might be in the receipts
that was dispelled by the unambiguous declaration made by the
parties that the property was given as security for the loan and the
document was executed as a mortgage. The gist of the document,
was not a letting of the premises, with a rent reserved, but a
mortgage of the premises with a small portion of the income of it
made payable to the plaintiff. There is therefore, no scope for the
argument in this case that the document is a lease and not a
mortgage.

Section 62 provides:
In the case of an usufructuary mortgage, the mortgagor has a right to recovcr pos-

session of the property together with the mortgage-deed and all documents relating to the
mortgaged properly which are in the possession or power of the mortgagee,—

(a) where the mortgagee is authorised to pay himself the mortgage-money from
the rents and profits of the property.— when such money is paid:

(b) where the mortgagee is authorised to pay himself from such rents and
profits or any part thereof a part only of the mortgage-money, when the
term, if any, prescribed for the payment of the mortgage-money has
expired and the mortgagor pays or tenders to the mortgagee the mortgage-
money or the balance thereof or deposits it in Court as hereinafter
provided.

I IlLS IS d aJC...ItiI JIOl,LUU	 LU L	 'J	 £	 1L'

and must be read as supplementary to Section 60. The mortgagor has a
right to call for an account from the usufructuary mortgagee even if his
right of redemption is lost by a supervening statutory provision. 17

15. 1959 SCR 1085.
16. See Ghosh on MORTGAGES, 7th Edn., p.91.
17. K.P. Muhammad v. Maya Devi, AIR 1971 Ker 290 (FB); K. Variath v. P.C.K. Ilaji,

(1974) 1 SCC 590: AIR 1974 SC 689; Shah Mathuradas Maganlal & Co. v. N.S.
Ma/age, (1976) 3 SCC 660.
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In S/ia/i Matliuradas Maganlal & Co. v. N. S. Malage, the
appellant was a mortgagee in possession of the mortgaged property under
a deed of mtgage. No interest was to be paid on the amount advanced
and instead possession of the property was agreed to remain with the

mortgagee. The period for redeeming the mortgage was fixed for 10
years from 7th November, 1953. The respondent-mortgagor informed the
appellant just a month before the expiry of 10 years that he was ready
and willing to redeem the mortgage. The appellant. however, put forth a
claim that even after the redemption he was entitled to retain possession

because his previous tenancy right subsisted. Dismissing the appeal to it
the Supreme Court held:

The Deed of Mortgage shows features indicating that there was
surrender of tenancy and the appellant was only a mortgagee. The
High Court found that there was a surrender of tenancy right- No
particular form of words is essential to make a valid surrender. The
surrender may be oral. The surrender may be express although de-

livery of possession is necessary for surrender in the facts and cir-
cumstances of the given case. In the present case delivery of pos-
session was immediately followed by a re-delivery of possession of
the appellant as mortgagee. The mortgage deed established beyond
doubt that fact and the deed was inconsistent with the continuance or
subsistence of the lease because the parties themselves stipulated that
the lease was to exist only up to 6th November, 1963. On the
redemption of the mortgage the respondent had a right to recover

possession both on the terms of the mortgage and under Section 62
of the Transfer of Property Act.

These two sections show that a mortgage may be regarded as
usufructuary mortgage even though the entire debt is not to be paid out of
the profits of the property. Since mortgage money denotes principal and
interest, there may be a usufructuary mortgage when (a) the principal
alone is recovered from the profits; (b) when interest alone is recovered
from the profits; and (c) where a part of each is recovered from the
profits.

A zuripeshgi lease is a transaction between debtor and creditor and
not between a lessor and a lessee. It is not a mere contract for the culti-

18. (1976) 3 SCC 660; Nandla! v. Suk/u/ev, (1987) Supp SCC 87; Nemi Chant! v. Onkar
La!, (1991) 3 SCC 464; Paricchan Mistry v. Achhiabar Miszrv, (1996) 5 SCC 526;
Appalaswwny v. Venkatararnanayva, AIR 1984 Sc 1728.
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vation of the land let, but it is a real and valid security to the tenant for
his money advanced. There is very little difference between a usufruc-
tuary mortgage and a zuripeshgi lease, but it is in law treated as a lease
and not as a mortgage. In Wilson's Glossar y , Zuripeshgee is defined as a
compound word formed from Zur" —gold money, and "Pcshgec" -
advance. it means payment in advance. It is a lease for a premium and
the premium is the loan.

It depends on the facts of each transaction whether it is mortgage or
a lease. If the lease is as security for money lent, if the right of re-
demption is reserved, expressly or by necessary implication, to the
lessor, or if the lessee's interest continues till the loan is repaid, the
transaction would be considered a mortgage. If however, there is no
relationship of debtor and creditor, that is, the advance is not repayable.
the transaction will be considered a lease. It depends on whether the
sum advanced to the owner of the land is a loan or a lump sum given as
premium. 19

English Mortgage

The next type of mortgage is the English mortgage. It is defined in
clause (e) as follows:

Where the mortgagor binds himself to repay the mortgage-mone y on a certain Woe.

and transfers the mortgaged property absolutel y to the mortgagee, but subject to a proviso

that he wilt rctransfer it to the mortgagor upon payment of the mortgage ' money as agreed,

the transaction is called an English mortgage.

Its characteristics are:

(1 ' a nersrinal covenant to renav the amount on a rertain rinir' i')'t
there is an absolute transfer of property with a provision for retransfer in
case of repayment; (3) there is delivery of possession: (4) the remedy is
by sale and not by foreclosure: and (5) there can be a power of sale out of
Court.

(1) Unlike a mortgage by conditional sale,, in the case of an English
mortgage there is a persona] covenant to repay the amount,

(2) In the case of a mortgage by conditional sale there is an osten-
sible sale, whereas in an English mortgage there is an absolute transfer
thp nature of which is explained in the following case:-

19. tvfarrgnta v. Purhiyaveethil. (1971) 1 SCC 562: AIR 1971 SC 1575.
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In Ramkinkar v. Satyacharaiz°, the appellants were lessees for 999

years of certain mining rights with Liberty to sub-lease. A sub-Lessee

mortgaged his leasehold interest and the mortgage was in the form of
an English mortgage. The rent payable by the sub-lessee having fallen
into arrears and some covenants of the suh-ase remaining

unperformed the appellants filed a suit against the sub-lessee and his
rnortgagees claiming the performance of the terms of tlieuh-lease. It

was held:

By English law and by Indian law an assignee of a lease is liable by

priority of estate for all the burdens of the lease, burdens which are
imposed upon him by the mere assignment, whether he enters into

possession or not,: See Kiothanujan v. A,ijelu and Monica v. Subravo

Hel,bara 2 Up to the time of the passing of the Transfer of Property

Act the rights of rnortgagors and rnortgagees of land in India wcre
subject to much controversy, though in general the law of England,

subject to such modification as justice, equity and good conscience
required. was reiognised as the law of India also. But whether the

English rules of equity were applicable to such cases was not Certain.
Since the passing of that Act. however, the distinction drawn in England

between law and equity in such cases does not exist in India. As Sir

George Rankin says in Bengal National Bank Ltd. V. Jouaki 23 , 'the

Transfer of Property Act has left no room for such a distinction'. The
Indian mortgagor, however, retains sonic rights, thoLigh the English iules
of equity do not apply. He retains a right to a reconveyance of the land

and a right to transfer such right by way of sale or second mortgage (See
Sections 81, 82, 91 and 94). and this right in India is a legal right. When

therefore the mortgagor transfers his property b y way of mortgage, can

be be said to transfer his whole interest? Russet. J. in Vithal Nw-a yan

case 24 answers the question thus: 'In India there is no equity of

redemption in the mortgagor and there being no distinction between his
legal and equitable estate. his ''whole estate" is not transferred by the
mortgage'. The observatio'i is general, though in the particular case
Russet, J. was dealing with a mortgage in a form widely different from

that employed in England.

20. (1939) LR 66 IA 50.
21. (1889) ILR 17 Mad 296.
22. (1907) 1 L 30 Mad 410.
23. (t927) ]LR 54 Cal 813, 822.
24. (1905) LLR 29 Born 391.
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Apart from the two cases referred to above, the Indian authorities
recognise the principle that the distinction between law arid equity has no
place in Indian law. For this proposition reference may be made to two of
the cases quoted by the appellants in argument—namely Thethalan v.
The Era Ipad Raja 5 and Falakrishna Pal v. Jagannath Marwari6.

The same view is commonly accepted in the Indian textbooks27
and was indeed adopted by the appellants in argument in the present
case. Their contention was that the Act was a self-contained code by
which alone the rights of mortgagor and mortgagee were to be
ascertained and under which statutory and not equitable rights were
brought into existence.

Their Lordships agree with this contention and accordingly
turn to a consideration of those sections of the Act which deal with
mortgages. Section 58(a) of the Act enacts that a mortgage is a
transfer of an interest in specific immovable property. Upon this

odefinition there follows in the Act as in force at the material time
an enumeration of four classes of mortgage—namely (I) simple
mortgage. (2) mortgage by conditional sale, (3) usufructuary
mortgage, (4) English mortgage. Two other classes, equitable

mortgage and anomalous mortgage, are recognised and dealt with
in Sections 59 and 98 respectively. Of these six it is contended that
the English mortgage b y its terms amounts to, and the anomalous
mortgage by its terms may amount to, a transfer of the whole
interest of the mortgagor, and therefore, where the subject-matter is
a lease, create privity of estate between the lessor and the
mortgagee of the lease. No doubt in English law this would be so,

but it does not follow that, under a system in which equity has no
place, toe Same wording which would transfer the whole interest of
the mortgagor under the former law would do so under the latter.
The outlook is different. By Indian law the interest which remains
in the mortgagor is a legal interest and its retention may therefore
prevent the whole of the mortgagor's interest from passing to the

mortgagee—a result which would not follow if an equitable interest
only were retained....

25. (1917) ILR4O Mad I LII.
26. (1932)ILR 59 Cal 1314.
27. Sec Ghosh's Law Of Mortgage in India, 7th Edn., p. 95, and Mulla's Transfer of

Property Act, 2nd Edn. 1936, p. 345.
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To this argument the appellants reply that whatever may be the

case with other types of mortgage, Section 58(e) in defining the term

'English mortgage' speaks of an absolute transfer of the mortgaged

property to the mortgagee.... The wording of Section 58(e)

undoubtedly gives rise to some difficulty, but before considering the

construction to be put upon it, the soundness of the appellant's
general contention must be considered....

Under the Indian Act no equitable rights exist and therefore,
unless the mortgagor retains some legal interest in the land, he has
merely a contractual right to have it reconveyed. If he retains some

legal interest, it is difficult to say that he has parted with his whole
interest. On the other hand, there are strong reasons against holding
that he retains merely a contractual right against the mortgagee. If
the case arose in England, it would be possible to say that the con-
tract for reconveyarice gave the mortgagor an equitable interest in

land, but this argument is untenable in India. In the first place. as has

been pointed out, equitable estates do not exist in that country, and in
the second, under the provisions of Section 54 of the Transfer of

Property Act a contract for the sale of immovable property does not

create any interest in or charge upon land sold. Having this provision
in view it is difficult to see how a personal contract to reconvey can

create an interest in the land itself.

But to regard the mortgagor's right of redemption as being
merely contractual and as creating no interest in the land would

make it impossible for him to assign his right of redemption or to

create a second mortgage SO as to bind the land.

Such a state of things is. of coura. theoretically possible, but it
is inconsistent with the provisions cf the Act (which in Sections 81.

82, 91 and 94 recognise second me gages) and with the possibility,

well established in India, of transferring the right of redemption to a

purchaser.

Bearing these considerations in mind it remains to consider the
effect of the wording of Section 58(e) of the Act. That section speaks

of the mortgagor transfemng the 'mortgaged property absolutelY to

the mortgagee'. In using those words does it mean that no interest or

no legal interest in the property remains in the mortgagor? Their

Lordships cannot think so. If the sub-section stopped at the word
'mortgagee' it might be necessary to put this construction upon it,
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but it does not stop there- it adds the proviso that the mortgagee 'will

retransfer' the property 'upon payment of the mortgage money as
agreed'. Their Lordships think that with this addition the sub-section
upon its true construction does not declare 'an English mortgage' to
be an absolute transfer of the property. It declares only that such a
mortgage would be an absolute transfer were it not for the proviso
for retransfer.

Therefore, the mortgage of a lease in any of the six forms
referred to above is not an absolute assignment under Indian law and
does not create privily of esiate hets cer the lessor and the
mortgagee.

It is called all mortgage because, under that system a
mortgage is a con\eyance as a security for payment of debt, subject
to the promise that upon payment of the debt at a certain time, the
property should be re-conveyed. This is very similar to the definition
in Section 58 (e), but the real difference as pointed out above, is, in
England it was an absolute transfer of the mortgagor's entire legal
interest in the property, with an equitable interest to re-conveyance
on repayment. But, reading Section 58 (n) and (e) together shots s
that the Indian mortgagor retains some legal rights in he property

and the equitable rules of English Law do not apply.

(3) Though in an English mortgage there is a personal covenant to
pay as in the case of a simple mortgage. there is in an English mortgage
delivery of possession of the property mortgaged.

(4) In a mortgage by conditional sale, the remedy is by foreclosure,
whereas in an Enelish rnortc'ao' ii Is by saif'

(5) Such remedy by sale can sometimes be without the intervention
of court. (See Section (59). A sale outside court is impossible in the case
of a simple mortgage as alread y noticed.

Equitable Mortgage

The fifth type of mort ga ge is mortgage by deposit of title-deeds. it is
defined in clause (/) thus:

Where a person in any of the foliowinp towns, namely, the towns of Calcutta, Madras
and Bombay, and in any other town shch the State Government concerned may. by
notification in the Official Gazette specify in this behalf, delivers to a creditor or his aceni
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documents of title to immovable property, with intent to create a security thereon, the
transaction is called a mortgage by deposit of title-deeds

Its characteristics are:

(1) It is restricted to persons in certain towns, but the property can be
anywhere. On the other hand, if property is situate in one of the towns

mentioned, but the title-deeds are handed over in it town which is not

included, the transaction would not be a mortgage by deposit of title-

deeds; For example, if documents of title relating to property in Madras
are handed over, at the request of the creditor in Madras. to the post

office at a place where the Act does not apply, because the post office is
then the agent of the creditor. (2) it is effected by the deposit of title-

deeds tv/f/i the intention that they should be security for the debt. It is

recognised in order to enable the commercial world to raise quick

money; (3) possession of the property is not given; (4) no registration is

necessary; (5) the remedy is by a sub for sale and not by foreclosure; and

(6) the provisions relating to simple mortgage apply to these mortgages

also. Many towns in addition to those mentioned in the section have been

notified 28

Such a mortgage is called an equitable mortgage in En g l i sh law. in

PrLznjitt .'andas Me/ito v. Chan Ma P/icc 29 , there was a mortgage by de-

posit of documents of title to the immovable property. Subsequently a
memorandum was drawn up by the parties which stated that only a part

of the property covered by the documents of title was to he the security

for the debt. On the question whether an equitable mortgage was created

upon the whole property, it was held: The law upon this sub j ect ts

beyond any doubt:

(i) Where titles of property are handed over with nothin g said ex-

cept that they are to be security, the law supposes that th

scope of the security is the scope of the title.

(ii) Where, however, titles are handed over accompanied by it

bargain, that bargain must rule.

(iii) Lastly, when the bargain is a written bargain, it, and it alone,

must determine what is the scope and the extent of the
security. In the words of Lord Cairns in the leading case of

28.For a complete list see AIR Manual.
29.(1916) LR 43 IA 122, Arnulya v, UI Bank. AIR 1981 Cal 404. Prakash v. Rama

Krishna, AIR 1982 AP 272; Ishar Dos v. Dhanwant. AIR 1985 Del 83.
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Show v. Foster30 : ' Although it is a well-established rule of
equity that a deposit of document of title, without more,
Without writing, or without word of mouth create in equity a
charge upon the property referred to, I apprehend that that
general rule will not apply where you have it

accompanied by an actual written charge. In that case you
must refer to the terms of the written agreement, any
implication that might be raised supposing there were no
document, is put out of the case and reduced to silence by the
document by which alone you must be governed'.Though
registration is not necessar y , if there is ,I

evidencing the deposit of title-deeds and contains the terms
Of mortgage, it must be registered.

In Ran'Jipai i'vlahraj v. J3hagn'anclas Dariika, acemints relating to
the appellant's dealin gs were examined and a large Sum was found due to
the respondents who demanded pa y ment. The appellant brol-101t and gave
certain documents, being title-deeds relating to immovable pro perty, for
the purpose of' being held as security. On the same da y, a little later, he
gave a letter. The respondents filed a suit for enforcing the mortgage by
deposit of title-deeds and sought to rel y on the letter as a memorandum
proving the mortgage. The appellant contended that the memorandum
created the mortgage and as it was not registered as required b y Section
17 of the Registration Act, it was inadmissible in evidence to prove the
mortgage. It was held:

A mortgage by deposit of title-deeds is a form of mortgage
; hiL U) .)LIUU JOJ) Ui U1C Irailsier or iroperty Act which
provides that it ma y be effected in certain towns b y a person
'deliverin g to his creditor or his agent documents of title to im-
movable property with intent to create a security thereon'. That is to

say, when the debtor deposits with the creditor the title-deeds of his

property with intent to create a security, the law implies a contract
between the parties to create a mortgage, and no registered in-
strument is required under Section 59 as in other forms of mortgage.
But if the parties choose reduce the contract to writing the

implication is excluded by their express bargain, and the document
will be the sole evidence of Its terms. In such a case the deposit and

30. (1872) LR5 1-11,321.

fl. (1050) SCR S
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the document both form integral parts of the transaction and are
essential ingredients in the creation of the mortgage. As the deposit

alone is not intended to create the charge and the document, which
constitutes the bargain regarding the security, is also necessary and

operates to create the charge in conjunction with the deposit, it
requires registration under Section 17 of the Indian Registration Act,
1908, as a non-testamentary instrument creating an interest in

immovable property, where the value of such property is one
hundred rupees and upwards. The time factor is not decisive. The
document may be handed over to the creditor along with the title-

deeds and yet may not be registrable, as in Obla SunclaracJiariar V.

Naravana AY-vat-1 2 or. it may he delivered at a later date and

nevertheless be re(Tisirable as in Hari Sankar Pail v. Keclar Nor/i

Saha33 . The crucial question is: Did the parties intend to reduce this
bargain regarding the deposit of the title-deeds to the form of a

document. In Srindarc7chariar 's case, the criterion applied was: No

such memorandum can be within Section 17 of the Registration Act.

unless on its face it embodied such terms and is signed and delivered
at Stich time and place and in such circumstances as to lead
legitimately to the conclusion that, so far as the deposit is concerned.

it constitutes the agreement between the parties'. In Hari Sankar

Paul case, Lord Macmillan, after reviewing the earlier decisions of

the Board, held that the document required registration, observing.

where,  as here, the parties professing to create a mortgage by a

deposit of title-deeds contemporaneously enter into a contractual

agreement, in writing, which is made an integral part of the
transaction, and is itself an operative instrument and not merely

evidential, such a document must, under the statute be registered'.

(In the present case) the document purports only to record a
transaction which had been concluded and under which rights and
liabilities had been orally agreed upon. No doubt it was taken by the
respondents to show that the title-deeds of the appellant's property
were deposited with them as security for the money advanced by
them, and to obviate a possible plea that the deeds were left with

them for other purposes .... But that is far from intending to reduce the
bargain to writing and make the document the basis of the rights and

32. (193]) LP. 5S IA CS.
P
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liabilities of the parties....It did not require registration and was
admissible in evidence to prove the creation of the charge.

If the memorandum connects the deposit with the debt and states the
purposes of the deposit it should be registered even if it does not contain
all the terms of the contract.34

In Gokul Das v. Eastern Mortgage Compan y35 , R executed a mort-
gage in favour of D, and D assigned the mortgage to the appellant by
way of equitable sub-mortgage [See p. 1731 by depositing the title-deeds.
R borrowed money from the respondents on a mortgage and paid off D.
On the question of priority between the appellant and respondents with
respect to their respective mortgagee-ri g hts, it was held;

A mortgage is defined in Section 58 of the Transfer of Property
Act. No registration then was required under Section 59 (of the ap-
pellant's sub-mortgage). As stated by the Judicial Committee in the
case of Webb v. Mcpherson, 'the law of India. speaking broadly.
knows nothing of the distinction between legal and equitable

property in the sense in which that was understood when equity
was administered by the Court of Chancery in England'. The case
of the respondents as presented to us is that they are 'legal
mortgagecs and that they are in the same position as a legal mort-
gagee in England, who has obtained the legal estate without notice
of the prior equitable encumbrance. But the reasoning is fallacious
because in India there is no such distinction between legal and eq-
uitable estates as is known to the English law. If the respondent's
claim can be sustained, it can only be sustained under Section 48 of

1 ` 77, 	 L,3 LU UIU L)ULSLI\ii

whether the transaction in the present case, tinder which these
documents of title were deposited with the appellant, was merely
an oral agreemenit within the meaning of that section. Now, it was

decided more than 20 years ago by Mr. Justice Pigot, in the case of
Coggan v. Pogose 36, that a deposit of title-deeds of certain
property, under a verbal arrangement to secure payment of a debt,

is not an oral agreement or declaration relating to such property
within the meaning of Section 48 of the Registration Act. That de-

34. B1iavanaraan v. Venkcjtaratna,n, AIR 1971 AP 359; Nathan v. Rao, AIR 1965 Sc
430.

35. (1905) JLR 33 Cal 410.
6. (1884) ILR 11 Cal 158.
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cidcd the precise point. So far as we are aware, that decision has
never been dissented from. We think it is unlikely that during this
long series of years the point would not have arisen. The case is
stronger since the passing of the Transfer of Property Act, for Sec-
tion 59 recognises such a transaction as it valid mortgage without
the necessity of registration [Therefore the respondent was not en-
titled to any priority over the appellant.]

Section 96 provides:

The provisions hcrcinhcfore contained which apply to a simple mortgage shall, so far
as may he, apply to a mortgage by deposit of title-deeds.

Sec Section 67(a) and Lingwn Krishna's case. page 238.

A document is a title-deed if it shows the claim of the mortgagor to
the properly. Merely because Section 59 excludes a mortgage by deposit
of titic-deeds from rcgistra[ion, it does not mean that memoranda of the
kind discussed above do not need registration.

Anomalous Mortgage

The last type of mortgage mentioned in Section 58 is anomalous
mortgage. It is defined in Section 58(g) as follows:

A mortgage which is noic simple mortga ge, a mortgage by conditional sale, an
usufructuarv mortgage, an Engi sb mortgage or a niorigage by de p osit i:lc . dceds withm ri
the mn-.mmmm;i g of the section is called :in anomalous mortuage.

Examples (Sf anomdous mortgages are a simpc usufructuary
mortgage and a usLtfructuarv mortgage by conditional sale. Suppose in
the case of a usufructuaiy mortgage, the rnorlgagor also per'onaiiv

covenants to repay the mortgage amount. It ceases to be a usufructuary
mortgage and becomes both a sim p le and a usufructuar y mortgage. Such

.1 mrtrtgaL'c s an anomalous mortgage. Suppose possession of the

hortagproperty is given to the mortgagee, Ihe terms of the mortgage
being that the rents and profits of the property should be approprtawel
towards interest and that if the principal amount is not paid hr
particular date, the propert y is deemed to be sold to the mortgagee. i

partakes of Ue charactensties of both a mortgage by conditional sale as
well as a usufructuary mortgage. Such a mortgage again would be an
anomalous mortgage. In Kider Nat/i v. Mangar Rai37 , properties were

37. (1969)3 SCC 588 liaji Fatima v. Prahiad, AIR 1985 MP 1.
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mortgaged with possession, and under the covenants in the mortgage-
deed, (here was a stipulated rate of interest payable by the mortgagor on
the mortgage money and the amount recovered from the income of the
property was to be first applied towards the interest and the balance
towards the principal. The mortgagee was Ilso entitled to recover by suit
the interest accruing due. It was held:

The mortgages are clearly anomalous mortgages.

Many of the customary mortgages prevailing in various parts of the
country, and especially in Malabar are really anomalous mortgages. It is
to protect them that clause (g) has been enacted.

In fact, the terms of the contract between the parties could be any-
thing provided the right of the mortgagor to redeem is not affected.

Section 68 may be read along with this section. It provides:

In the case of an anomalous mortgage the rights and liabilities of the parties shall be
determined by their contract as evidenced in the mortgage-deed and, so far as such con-
tract does not extend, by local usage.

When a mortgagor transfers an interest in immovable property 10 a
mortgagee a Mortgage is created and each of them, the mortgagor and
mortgagee have an interest in the mortgaged property. Since an
interest i. immovable property is itself immovable property both the
mortgagor and the mortgagee can create mortgages over their
respective interests. The kind of mortgage that a mortgagee can create
would depend upon his rights in his mortgage. In the case of the
mort ga gor the subsequent mortgage is known as puisne mortgage and
when the mortgagee creates a mortgage over his interest it is said to be
sub-mortgage.38

Formalities for creating a Mortgage

Section 59 deals with the formalities necessary for entering into a
mortgage transaction. It provides:

Where the principal money secured is one hundred rupees or upwards, a mortgage,
other than a mortgage by deposit of titic-deeds, can he effected only by a registered in-
strument signed by the mortgagor and attested by at least two witnesses.

38. Chelamanna v. Pararnesvaran, AIR 1971 Ker 3 (FB).
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Where the principal money secured is less than one hundred rupees, a mortagernay
be effected either by a registered instrument signed and attested as aforesaid, or (except in
the case of a simple mortgage) by delivery of the property.39

Registration

The word 'registered' is defined in Section 3 as follows:

registered' means registered in any part of the territories to which this Act extends
under the law for the time being in force regulating the registration of documents;

The English common Law insisted on the notoriety of transfers of
land which was secured by 'livery of scisin' or delivery of ownership and
possession. This was done by the feoffor (the transferor) and the feoffee

(the transferee) going upon the land and the feoffor offering a lump of
earth or a twig of a tree growing on the land to the feoffee; or, first going
through the formality in sight of the land and then the feoffee entering on
the land. Modern English law requires a deed in conveyances of legal
estates On contrast to equitable estates). Registration however is optional.
But in the absenc of registration in the case of estates capable of being
registered, they lose their overreaching character and are unavailable

against subsequent purchasers.

In Indian law, certain transfers must be in writing (see Section 9) and

in those cases, except in the case of a transfer of an actionable claim, the
document requires to be registered. Section 17 of the Registration Act

also enumerates tile cases in which registration is compulsory, and

Section 18 refers to the cases in which it is optional. Section 49 of that
Act deals with the effect of non-registration. It declares that no document

required by Section 17 of the Transfer of Propeqy Act to be registered,

shall, unless it has been registered: (i) affect the immovable property

dealt with; (ii) confer a power to adopt; and (iii) be received as evidence

of any transaction affecting such property or conferring such power. The
proviso provides that notwithstanding the absence of registration the
instrument may be received as evidence of a contract in a suit for specific

performance under the Specific Relief Act, or evidence of part

performance of it contract for the purposes of Section 53-A of the

Transfer of Property Act. Also the instrument, which is required to be

registered but has not been registered, is admissible in evidence for
proving matters which are only collateral as for example, an unregistered

39. Siricl,ana'v. Naihi, AIR 1983 P&H 171.
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partition deed dealing with immovable properties may be used for
proving division in status but not for proving what items were allotted to

whom; and the document can be used as evidence of the personal
covenant in the case where it is a mortgage-deed required to be
registered.

Under Section 48 of the Registration Act, an oral transfer will not
avail against a subsequent transfer of same property if such subsequent
transfer is registered, unless the anterior oral transfer has been followed
up by delivery of possession.

Attestation

'Attested' is defined as follows in Section 3:

"attested'', in relation to an instrument, means and shall be deemed always to havc
meant attested by two or more witnesses each of whom has seen the executant sign or af-
fix his mark to the instrument, or has seen some other person sign the instrument in the
presence and by the direction of the executant, or has received from the cxccut:int a per-
sonal acknowledgment of his signature or mark, or of the signature of such othcr person,
and each of whom has signed the instrument in the presence of the cxccutant; but it shall
not he necessary that more than one of such witnesSes shall have been present at the same
time, and no particular form of attestation shall be necessary;

and 'instrument' is defined as follows in Section 3:

instrument" means a non-tcstainentary instrument;

The definition of 'attested' has been added by the Transfer of
Property Amendment Act (27 of 1926). The amendment has been given
retivc o r;fio by	 :..	 U.
have meant'. As a rcsLtlt of the definition, it is no loner necessary, as
was held in Sarnu Patter v. Abthi K/jar/ic40 , that the act of sigrline b y the
executant should be done in the presence of the witnesses. Such h
requirement exists in English law. Under the present law it is sufficient if
the attestor receives an acknowledgment of execution. In view of the

language of the deficition, the signatures of the Registering Officer and
of identifying witnesses affixed to the registration endorsement under the
Registration Act could amount to valid attestation. if the intention was to

sign as attesting witnesses.

40. ILR 35 Mad 607(PC).
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In Abdul Jabbar V. Venkata Sasiri41 , the defendant in a suit, on a
promissory note on the original side of the High Court was allowed to
defend the suit on his furnishing security for a sum of Rs 50,000 to the
satisfaction of the Registrar of the Higj Court. He executed a security
bond charging his immovable properties. The signature of the executant
was attested by the Assistant Registrar of the High Court and the
document was registered by the Registrar under the Registration Act. The
document bore the signatures of the Registrar and of two identifying
witnesses. On the question whether it was attested by only one witness,
namely, the Assistant Registrar of the High Court, or by more than one
witness, it was held:

Priniafacie the registering officer put his signature on the docu-
ment in discharge of his statutory duty under Section 59 of the
Registration Act. Likewise the identifying witnesses put their sig-
natures on the document to authenticate the fact that they had
identified the executant. It is not shown that they put their signatures
for the purposes of attesting the document. To attest is to bear
witness to a fact. Briefly put, the essential conditions for valid at-
testation under the section are: (I) two or snore witnesses have seen
the executant sign the instrument or have received from him a
personal acknowledgment of his signature; (2) with a view to attest
or to bear witnes to this fact each of them has signed the instrument
in the presence of the executant. It is essential that the witness should
have put his signature aninw attestandi, that is, for the purpose of
attesting that he has seen the executant sign or has received from him
a personal acknowledgment of his signature. If a person puts his
signature on the document for some other purpose, for example, to
certify that he is a scribe or an identifier or a registering officer, he is
not an attesting witness.

'In every case the court must be satisfied that the names were
written aniino attestandi'. See Jarman on Wills, 8th Ed., p. 137.
Evidence is admissible to show whether the witness had the intention
to attest. 'The attesting witnesses must subscribe with the intention
that the subscription made should be complete attestation of the will,
and evidence is admissible to show whether such was the intention
or not'. See Theobald on Wills, 12th Ed., p. 129. In Girja Dart v.

41. (1969) 1 SCC 573.
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Gango:ri42, this Court held that the two persons who had identified
the testator at the time of registration of the will and had appended
their signatures at the foot of the endorsement by the Sub-Registrar,
were not attesting witnesses as their signatures were not put aninio
attestandi. In Abinash Chandra Bidvanidhi Bhattcicharya v.
Dasarath Ma1043, it was held that a witness who had put his name
under the word 'scribe' was not an attesting witness as he had put his
signature only for the purpose of authenticating that he was a scribe.
In Shiam Sunder Singh v. Jagannath Singh", the Privy Council held

• that the legatees who had put their signatures on the will in token of
their consent to its execution were not attesting witnesses and were

• not disqualified from taking as legatees .... It follows that [in the
present case] the document was attested by one witness only.

The object of attestation is to establish that the purported executant
in fact executed the document. An attestor should be sui furls, that is,
capable of entering into a contract. Therefore, illiterate persons and
marksmen can be attesting witnesses though it is never considered ad-
viable, if it can be avoided, to have marksmen as witnesses. (See Jarman
on Wills, 8th Edn., Vol. 1, pp, 134-137). A person who is a party to a deed
cannot be an attesting witness. A person is however not disqualified to be
an attesting witness merely because he is interested in the transaction. In
KwnarHarish Chandra v. Bansidhar45, a mortgage deed was executed
by the appellant in favour of the second respondent, but, since the first
respondent advanced the money, the first respondent filed the suit to
enforce the 'mortgage. One of the attesting witnesses was the first
respondent himself. On the question whether there was proper attestation,
itwas held:

It will be seen that the definition of 'attested' does not preclude
in terms the lender of money from attesting a mortgage-deed under
which the money was lent....The law requires that the testimony of
parties to a document cannot dispense with the necessity of
examining at least one attesting witness. Inferentially, therefore, it
debars a party from attesting a document which is required by law to

42.AIR 1965 SC 346, 351.
43. ILR 56 Cal 598; Pyare Mohan v. Narayan, AIR 1982 Raj 43; Dhruba v.

Pararaanwzda. AIR 1983 Guj 24.
44. 54MLJ43(PC).
45. (1966) 1 SCR 153; Ranga Chandra v. Jagal Kishore, ILR 44 Cal 186 (PC).
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be attested. Where, however, a person is not a party to the deed there
is no prohibition in law to the proof of execution of the document by

that person.

Alistinctiofl was thus drawn between a person who is a party to the

deed and a person who, though not a party to the deed, is party to the

transaction and the latter was not incompetent to attest the deed.

No particular form is necessary, but the executant must have
executed the deed before the attestor can witness the executant's

signature. In Sandal Mohan v. Kanila Prasad46, a suit was filed for

enforcement of a simple mortgage. The bond was attested by the witness
on the same day on which it was written, but the document was executed
(that is, signed by the mortgagor) later. It was held that the attestation
was not valid. The effect of invalid attestation is that the document
cannot be enforced in a court of law.

In Kundanlal v. Musharrafi Begunz 47 , a mortgage-deed was executed

by a pardanashin lady. As there was a thick curtain behind which she sat
she could not have seen through the curtain. On the question whether the
terms of Section 3 relating to attestation, namely, that each of the
attesting witnesses should have signed in the presence of the executant,

were satisfied, it was held:

It is clear enough that the defendant (executant), if she had been
minded to see the witness sign could have done so even if she did
not actually see through the curtain.

The mere attestation of a document is no proof that the attesting
witness is awaGre of the contents of the document. 48 (See The Law of
Evidence by Vepa P. Sarathi—Estoppel by Attestation).

Exercises

1 What is meant by attestation? (pp. 212-214)

2. What are the essential elements of a mortgage? (pp. 187-189)

3. What are the cseruiaI elements of a simple mortgage? (pp. 189-190)

4. What are the remedies of a simple mortgagee? (p. 190)

46. 1952 SCR 116.
47. (1936) LR 63 IA 326; Rao Ganga Prasad v. !shri, AIR 1918 PC 3; Padarath Haiwal

v. Rain Narain, AIR 1915 PC 21.
48. Badrinarayan v. Rajabhagyathaminal, (1996)7 SCC 101.
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5. What are the essential elements of a mortgage by conditional sale?
(pp. 190-195)

6. Distinguish between a mortgage by conditional sale and a condition for re-con-
veyance. (pp. 190-195)

7. What are the essential elements of a usufructuary mortgage? (pp. 195-200)
8. What are the essential elements of an English mortgage? (pp. 200-204)
9. What are the essential elements of an equitable mortgage? (pp. 204-209)

10. What are the essential elements of an anomalous mortgage? ( pp. 209-210)
11. Distinguish between a sub-mortgage and mortgage? (p. 210).



12
General Considerations in

Relation to Mortgages

Implied Covenants

The first rule is that the mortgagor is deemed to have covenand
regarding his title and for the quiet enjoyment by the mortgagee. These
are implied covenants breach of which will give rise to the mortgagee an
independent action for damages. These are set out in Section 65 which is

as follows:

In the absence of a contract to the contrary, the mortgagor shall be deemed to
contract with the mortgagee,—

(a) that the interest which the mortgagor professes to transfer to the mortgagee
subsists, and that the mortgagor has power to transfer the same;

(b) that the mortgagor will defend, -or, if the mortgagee be in possession of the
mortgaged property, enable him to defend, the mortgagor's title thereto;

(C) that the mortgagor will, so log as the moitgagee is not in possession of the
mortgaged property, pay all public charges accruing due in respect of the
property;

(d) and, where the mortgaged property is a lease, that the rent payable under the
lease, the conditions contained therein, and the contracts binding on the lessee
have been paid, performed and observed down to the commencement of the
mortgage; and that the mortgagor wilt, so long as the security exists and the
mortgagee is not in possession of the mortgaged property, pay the At
reserved by the lease, or, if the lease be renewed, the renewed lease, perform
the conditions contained therein and observe the contracts binding on the
lessee, and indemnify the mortgagee against all claims sustained by the
reason of the non-payment of the said rent or the non-performance or non-
observance of the said conditions and contracts;

(e) and, where the mortgage is a second or subsequent encumbrance on the
properly, that the mortgagor will pay the interest from time to time accruing
due on çach prior encumbrance as and when it becomes due, and will at the
proper time discharge the principal money due on such prior encumbrance.

The benefit of the contracts mentioned in this section shall be annexed to and shall go
with the interest of the mortgagee as such, and may be enforced by every person in whom
that interest is for the whole or any part thereof from time to time vested.

Under clause (a), the mortgagor is also estopped from denying his
title which he represented that he has to the mortgagee. The mortgagee

[217]
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can also rely on Section 43 if the moigagor had no title but subsequently
acquires it. [See Section 55(2)],

Under Section 72(c) the mortgagee is entitled to recover any money
spent by him for supporting the mortgagor's title if the mortgagor does
not do so under clause (b) of this section.

If the mortgagor does not pay the public charges under clause (c) and
the mortgagee does, the latter is entitled to recover the amount under
Section 72(b).

Substituted Security

The second rule is the doctrine of substituted security. This is laid
down in Section 73 which is as follows:

(1) Where the mortgaged property or any part thereof or any interest therein is sold
owing to failure to pay arrears of revenue or other charges of a public nature or rent due in
respect of such property, and such failure did no arise from any default of the mortgagee,
the mortgagee shall be entitled to claim payment of the mortgage-nloncy, in whole or in
part out of any surplus of the sale-proceeds remaining after payment of the arrears and of
all charges and deductions directed by law.

(2) Where the mortgaged property or any part thereof or any interest therein is
acquired under the Land Acquisition Act, 1894(1 of 1894), or any other enactment for the
time being in force providing for the compulsory acquisition of immovable property, the
mortgagee shall be entitled to claim payment of the mortgage-money, in whole or in part,
out of the amount due to the mortgagor as compensation.

(3) Such claims shall prevail against all other claims except those of prior encum-
brancers, and may be enforced notwithstanding that the principal money on the mortgage
has not become due.

The sale contemplated by the section is not one subject to
encumbrances for, in that case, the mortgagee can proceed against the
property in the hands of the purchaser. The sale proceeds are treated as
substituted security for the mortgagee.

The principle of this section applies not rnérly to the sales
referred to in the section but also to execution sales and cases of
partition.'

1. Bar/ian 0ev v. Tarachand, LR 41 IA 45.
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In MoM. Afzal Khan v. Abdul Rahman 2, the third respondent
mortgaged his two-third share in certain properties which were held
jointly with respondents 1 and 2. Thereafter, there wasa partition by
arbitration and the properties mortgaged fell to the share of respondents I
and 2. On the question of the mortgagee's right to proceed.against these

properties, it was held:

Their Lordships are of opinion that when one of twp or more co-
sharers mortgages his undivided share in some of the properties held
jointly by them, the mortgagee takes the security, subject to the right
of the other co-sharers to enforce a partition and therthy, to convert
what was an undivided share of the whole into a defined portion held
in severalty. If the mortgage, therefore, is followed by' a partition,
and the mortgaged properties are allotted to the otherco-sharers,
they take those properties, in the absence of fraud, free from the
mortgage, and the mortgagee can proceed only againstthe , properties

allotted to the mortgagor in substitution of his undividedshare: This
was the view taken by the Board in Byjnat/z Lal v. Ranzoodeen

Chowdhiy3 .... Their Lordships think that the principle enunciated in
this case applies equally to a partition by arbitration such as the one
in the present case. Their Lordships are therefore of opinion that the
appellant is not entitled to enforce his charge against the properties
allotted to the first and second respondents. 	 S

Liabilities of Mortgagee in Possession

The third rule is that ordinarily a mortgagee is not entitled to
possession. Where he is entitled to 'ossession as in the case of a
mortgage by conditional sale or in an Et glish mortgage, the mortgagee is
subject to certain liabilities. These are Set out in Section 76 which is as

follows:
When, during the continuance of the mortgage, the mortgagee takes possession of the

mortgaged property—	 i'
(a) he must manage the property as a person of ordinary prudence would manage

it if it Were his OWn.

(1) he must use his best endeavours to collect the rents and profits thereof;

2. (19321 LR 59 IA 405, Gopala PiIlai v. State Bank of Travancore, AIR 1979 Ker 224;
Lakshnianan v. Alagappa. AIR 1981 Mad 338.

3. LR 19 IA 106; Issaku v. Seetharaniaraju, AIR 1948 Mad I (FB): Padrnanabha Pilini

v. Abraham, AIR 1971 Kcr 154.
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(c) he must, in the absence of a contract to the contrary out of the income of the
property, pay the Government revenue, all other charges of a public nature
and all rent accruing due in respect thereof during such possession, and any
arrears of rent in default of payment of which the property may be summarily
sold;

(d) he must, in the absence of a contract to the contrary, make such necessary
repairs of the property as he can pay for out of the rents and profits thereof
after deducting from such rents and profits, the payments mentioned in
clause (c) and the interest on the principal money;

(e) he must not commit any act which is destructive or permanently injurious to
the property;

(/) where he has insured the whole or any part of the property against loss or
damage by fire, he must, in ease of such loss or damage, apply any money
which he actually receives under the policy, or so much thereof as may be
necessary, in reinstating the property, or, if the mortgagor so directs, in reduc-
tion or discharge of the mortgage-money;

(g) he must keep clear, full and accurate accounts of all sums received and spent
by him as mortgagee, and at any time during the continuance of the mortgage,
give the mortgagor, at his request and cost, true copies of such accounts and
of the vouchers by which they are supported;

(h) his receipts from the mortgaged property, or, where such property is per-
sonally occupied by him, a fair, occupation-rent in respect thereof, shall, alter
deducting the expenses properly incurred for the management of the property
and the collection of rents and profits aNd tire other expenses mentioned in
clauses (c) and (c/), and interest thereon, be debited against him in reduction
of the amount or any) front time to time due to him on account of
interest .... and, so far as such receipts exceed any interest due, in reduction or
discharge of the mortgage-money; the surplus, if any, shalt be paid to the
mortgagor;

(i) When the mortgagor tenders, or deposits in manner hereinafter provided, the
amount for the time being due on the mortgage, the mortgagee must, notwith-
standing the provisions in the other clauses of this section, account for his
receipts Irom me mortgaged property from the date of the tender or from the
earliest time when he could take such amount out of court, as the case may be
and shall not be entitled to deduct any amount therefrom on account of any
expenses incurred after such date or time in connection with the mortgaged
property.

Loss occasioned by his default—If the mortgagee fails to perform any of the duties
imposed upon him by this section. he may, when accounts are taken in pursuance of a
decree made under this Chapter, be debited with the loss, if any, occasioned by such
failure.
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Scope	 -

While Section 72 deals with te rights of a mortgagee in possession,
this section deals with his liabilities. The mortgagee must be in
possession and as a mortgagee. It is possible that he may be in possession
as lessee as in the case of zuripeshgi leases. In such cases, since he is not

in possession qua mortgagee, this section will not apply.

Examples of clause (a) are as follows:

In Mahabir Gope v. Harbans Narain Singh4, the mortgagee in

possession of certain lands, entered into a settlement with tenants

contrary to a term in the ijara deed disentitling the mortgagee from

locating tenants on the mortgaged land. As a result of a statute,

occupancy rights were conferred on such tenants. When the mortgagors
wanted to take possession of the lands after redeeming the mortgage,

they were resisted by the tenants. It was held:

The general rule is that a person cannot by transfer or otherwise
confer a better title on another than he himself has. A mortgagee,
cannot, therefore, create an interest in the mortgaged property which

will caere beyond the termination of his interest, as mortgagee.

Further, the mortgagee, who takes possession of the mortgaged

troper1y, must milnace it as a person of ordinary prudence would

manaie it it it e crc us own: and he must not commit an y act which

is destructive or permanently injurious to the property; see Section

76(a) and (c) of the Transfer of Property Act....A permissible

settlement b y a n-iortgagee in possession with a tenant in the COUtSC

of prudent management ; ;](,
I
 thesp r;n,ol ug Lip of rights conferred or

created by statute bascu on the nature at the land and possession for

the requisite period is a different mattr altogether ... ... It is an
exception to the general rule. The settlement of the tenant by the

mortgagee must have been a bona jide one and this exception will

not apply in a case when the terms of the mortgage prohibit the
mortgagee frm making any settlement of tenants on the land either

expressly or by necessary implication.

4. 1952 SCR 775; Mcthadev v. Konn7I. AIR 1980 Born 79; Kiatappan v. Knthyaytni.
AIR 1981 Ker 10; Rain ('hand v. RondhjrSin'h, (1994)6 SCC 552.
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In Asa Ram v. Rain Kali 5 , a usufructuary mortgagee of agricultural
land inducted the respondents as tenants. When the mortgagors (appe-

llants) redeemed the mortgage, the respondents resisted delivery o
possession claiming to be hereditary tenants under the U.P. Tenancy Act.
It was held:

Now Section 76(a) provides that a mortgagee in possession
'must manage the property as a person of ordinary prudence would
manage it if it were his own'. Though on the language of the statute
this is an obligation cast on the mortgagee, the authorities have held
that an agricultural lease created by him would he binding oil
mortgagor even though the mortgage has been redeemed, provided it

is of such a character that a prudent owner of property would enter

into it in the usual course of management. This being in the nature of
an exception, it is the person who claims the benefit thereof, to
strictly establish it. (In the present case the lands) were home farm
lands under the direct cultivation Of the proprietors, as distinguished
from lands which were under cultivation by tenants, and having
regard to the special rights which the tenancy laws all over India
have recognised in the owner in respect of such lands, all of the
mortgagee which puts those rights in peril cannot, as held in
Malza/,jr Go1,e case be regarded as that of a prudent owner, and it
requires exceptional grounds to justify it.

As the lease could not be protected by Section 76(a), there was no
proper admission of a tenant and the respondents could not claim the
rights under the U. P. Tenancy Act.

Under clause (b) the mortgagee has not only a right to collect the
rents and profits, he is under a duty to do so, because, he has to account
and reduce the mortgagor's liability especially when the rent is more than
the interest due on the mortgage-money. and is to be set off against the
interest and principal amount of mortgage-money. In Mathurala! v.
Keshar Bai, the mortgagor mortgaged his house with possession. The
mortgage-deed provided that the tenant shall execute rent notes in favour
of the mortgagee and whatever rent shall be realised will be credited in

5. 1958 SCR 986; Sachet Ma) Paresrani v. Mo. Raran uini, AIR 1972 Sc 637; All India
Film Corpn. v. Raja. (1969) 3 SCC 79; Jagan Na/li v. Miner, AIR 1970 P&H 104;
Puruslwita,n v. Madhavji, AIR 1976 G : ii 161; Tarachand v. Gaiigarain, AIR 1978
Del 58.

6. (1970) 1 SCC 454.
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lieu of interest and if the amount of rent shall exceed the amount of
interest, the difference shall be deducted from the original sum due, but,
if the amount of interest shall exceed the amount of rent, then the
mortgagor shall pay it. The mortgagor himself became the tenant and he
agreed to pay rent which was slightly less than the interest on the
mortgage-money. The period of redemption was two years. After that
period the mortgagee tiled a suit on his mortgage and a preliminary
decree for sale of the property was passed, but no steps were taken for
the passing of the final decree within the period of Limitation. In a suit for
cjcctment of the mortgagor and for rent, it was held:

The mortgagor's right to redeem under the Limitation Act, 1908,
was to enure for 60 years from the date of the mortgage and the
mortgagor had not Lost his right to redeem notwithstanding the
passing of the preliminary decree in the mortgage . suit— :. After the
mortgagee had lost his right to apply for a final decree for sale, he
did not Lose his status as a mortgagee. He only lost his remedy to
recover the mort gage money by sale. The mortgagor did not lose his
right to redeem. In all such cases the leasing back of the property
arises because of the mortgage with possession but we find ourselves
unable to hold that the mortgagee does not secure to himself any
rights under the deed of lease but must proceed on his mortgage in
case the amount secured to him under the deed of lease is not paid. If
the security is good and considered to be sufficient by the mortgagee
there is no reason why he should be driven to file a suit on his
mortgage wh can file a suit for realization of the moneys due
under the rent nole .... If during the continuance of the security the
mortgagee wants to sue the mortgagor on the basis of the rent note
and take possession himself or induct some other tenant thereby
securing to himself the amount which the mortgagor had covenanted
to pay, there can be no legal objection to it.

Clause (c) corresponds to Section 65(c) and (d), under which the
mortgagor if in possession is bound to make the payments but only out

of the income. If the income is not sufficient, the mortgagee's rights and
obligations are governed by Sections 72(b) and 73,7 When mortgaged
property is part of a larger holding and the entire holding is brought to
sale for default in payment of rent, and the mortgagee purchases the

7. Panchanan v. Basudea, AIR 1995 Sc 1743.
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property under the rent sale, the mortgagor's right of redemption is
extinguished (Sacchfriancmcl V. Shea Pra.vad, AIR 1966 SC 126.)

Clause (a') shows thc. payment under clause (c) has a pIioruvover
repairs.

Clause (e) corresponds to the mortgagor's obligation under Section
66 and the lessee's obligation under Section 108.

Clause (I) deals with the application of the insurance money which
he is entitled to receive, when he had insured the property under
Section 72.

The scope of clauses (g) and (It) is explained in the following case:

In Mahant Ranrclhan Purl case' (p. 198) it was also contended that
the deed, if at all, represented an anomalous mortgage, that Section 95.0f
the Transfer of Property Act applied to it and that the mortgagee was not
liable to account, because, the contract so provided. The mortgagor
contended that it was a usuiructuary mortgage and that the tilorteagec
was liable to account under Section 76(g) and (6). It was held:

Whether the transaction is a usu Iructuary mortgage or an

anomalous mortgage, in the circumstances of the case, theree will not
be an y difference in the matter of rendition of accounts, for. in the
ultimate analysis, the true constructi•ni of the relevant terms of the

document would afford an answer to the question raised .... Section
76(r) of the Transfer of Propert y Act imposes a liability on a
mortgagee to keep full and accurate accounts supported by vouchers.

tr	 h	 ' II,l(h''	 Y''nV'r'' l:l::. ::: dr:	 ---

net receipts of' the morigaged property in reduction of the amount

due to him from time to time on account of the interest and where
such receipts exceed any interest due. in reduction and discharge of
the mortgage money and to pay the sur p lus, if any, to the mortgagor.
Therefore, every mortgagee in possession is hound to keep clear, full
and accurate accounts and to render the accounts to the mortgagor in
the manner prescribed in clause (Ii). But Section 77 enacts an

exception to the mortgagee's liability under clauses (g) and (6) of

Section 76. Under Section 77, if there is a contract between the
mortgagor and the mortgagee, %k, hercunder it is agreed that the
receipts of the mortgaged property should, so long as the mortgagee

is in possession of the property, he taken in lieu of interest and a
defined portion of the principal, the mortgagee is freed from the
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statutory liability to keep accounts or to render accounts to the

mortgagor in the manner prescribed under clauses (g) and (Ii) of
Section 76 of the Act. This is so because, the receipts are set off
against the interest, and there is nothing to account for. Therefore, to

insist upon the mortgagee to keep accounts or render accounts to the
mortgagor would be an empty formality. The essential condition for
the application of the section is that the receipts of the proierty
should be taken in lieu of interest and a defined portion of the
principal .... The Judicial Committee in Pandit Bacchu La! v.
Chaudliri Syed Mohammad Maht, held that notwithstanding the fact
that a particular rate of interest was mentioned in the mortgage-deed.

there was a contract within the meaning of Section 77 of the Transfer
of Property Act. It was a case of a mortgage with possession and a
particular rate of interest was mentioned in the mortgage-deed. There

was a provision for repayment of the principal either in whole or in
part, before the stipulated period, but it was otherwise provided that

the mortgagee should appropriate the surplus profits towards interest,
he having no claim to interest and the morigagors having no claim to
the profits. The Privy Council held, on a construction of the

mortgage-deed, that the said deed contained a contract within the

meaning of Section 77 of the Transfer of Property Act .... (.J'herefore)
whether Section 77 applies or not, under the express terms of the
contract (in the present case) the appellant is not liable to render
accounts for the excess receipts.

Under clause (i) i f the mortgagee wrongfully refuses the mortgage-
money tendered or deposited. it also ceases to bear interest; and

Section 77 provides:

Nothing in Section 76, clauses (b). (d), (g) and (h), applies to cases where there is a
contract hetccn the mortgagee and the mortgagor that the receipts from the mortgaged
property, shall, so long as the mortgagee is in possession of the property, be taken in lieu
of Interest on the principal money, or in ]icii of such interest and defined portions of the
principal.

Clauses (b) and (d) of Section 76 are excepted because, if the
mortgagee does not collect the full rents and profits, it is he who suffers.
The interest and part of the principal loan are deemed to be discharged
and he has to make the necessary repairs. Clauses (g) and (h) are

8. [1933] 37 CWN 457 (PC); Mancheri v. Kuthiravarziim, (1996)6 SCC 185.
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excepted because, there is nothing to account, the appropriation of the

rent having been specified by the contract itself.

Rights of Mortgagor in Possession

Section 76 may be compared with Sections 66 and 65-A which deal
with certain rights of the mortgagor in possession. Section 66 provides:

A morigasor in possession of the mortgaged property is not liable to the rnortgaoce
for allowing the property to deteriorate; but he must not commit an y act which is
destructive or permanently injurious thcrcto, if the security is insufficient of will he rcn-

(lered insufficient by such act.

Ep1wiation.—A security is insufficient s ithin the meaning of this section unless the
yalpe of the mortgaged property exceeds by one-third or, if consisting of buildings, exceed

;y p9e-half. the amount for the time being due on the mortgage.

rariS'cc t ion 65-A provides:

' t(l)Suhject to the provisions of sub-section (2), a mortgagor, while lawfully in

p0tsiassiorrof the mortgaged property, shall have power to make leases thereof which shall
bebihtti:rg dnthe mortgagee.

II (a)'Lvery such lease shall be such as would be made in the ordinar y course of
iiaagterneut'i' the property concerned, and in accordance with any local law, custom, or

H

streW lease shall reserve the best rent that cart reasonabl y he obtained, and
noprdrniun.shall;bt.'pbid or promised and no rent shall he payable in advance.

) No stih letisd shall contain a covenant for renewal.

(d) Every such lease shall Lake effect from a date not later than six months from the
d3tq.on jwhich it -is made.

Ali Life case Of a icaseot ouiiuings, wnetrei ICuSCU ss tn of wiinoui inc land on
which they stand, the duration of the lease shalt in no case exceed three cars, and the
lease shall contain a covenant for payment of the rent and a condition of re-entry on the
rent not bcingaid within 'tin.th&rlu specified.

(3) The pros isrons of cuh section (it apply onl y if and as far as a contrar y Intent i on is
not expressed in the mortgage deed arid thc pro

v isions of sub -section ) may he varied or

extended : by the mo1g'aécd dn as sovaried and extended, shall, as far as may be,

operate in like manner and with all like incidents, effects and consequences, as if such
vtins or,, , t riopswse gontaipçd'thatsub-scetion.IA

ñdr ubé ?o 2))1,The1däehall be in the ordinary course of

thähi'ntd,ii i-aWlftWI66171aws and customs.
•.ie	 t'.	 ;oo	 '	 ' ' , LiIj	 .rioqi ,r,•-'''

Suppose there is a contract in the mortgage-deed that the mortgagor
shall not lease se mortgaged property without the consent of the
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mortgagee-, and if the mortgagor grants a lease without the mortgagee's
consent, the lease would he binding on the mortgagor, but not oil
mortgagee. Since the lease does not bind the mortgagee, there is n
breach of covenant as far as he is concerned, because, the covenant
only not to create a lease binding on the mortgagee without his consent.

In Rule Kaniakshvo Naravwi Singh v. C/ic/ion Rain 9, a mortgagor i
Possession granted a permanent lease of the mortgaged properties in
1925.  The plaintiff who was subiogated to the position of the riicntgagce

and purchased the properties in execution of the rnoi-tgage decree filed'à
suit for possession against the lessees. It was held:

The question whether a mortgagor in possession has power
lease the mortgaged property (in cases coming prior to the enactment
of Section 65-A of the Act by the Amending Act 20 of 1929), has
got to be determined with reference to the authority of the mortgagQr
as the bailiff or agent for the mortgagee to deal with the property i

the usual course of management. It has to be determined on gener'
principles and not on the distinction between an English mortgag

and a si topIc mortgage or on consideiations germane to Section 66 o
the Act. Section 66 has nothing to do with the mortgagor's power to

lease the mortgaged property. The section is a statutory enactment of
the powers of the mortgagor in possession in regard to waste of
mortgaged property. The mortgagor in possession is not liable for
what in terms of the En g lish law of Real Property is known as
permissive waste, that is, for omission to repair or to prevent natural
deterioration. He is however liable for destructive waste, that is. acts
which are destructive or permanently injurious to the mortgaged.
property if the security was insufficient or would be rendered

insufficient by such acts. Section 66 has therefore no application to
the grant of a lease by mortgagor in possession.

It is for the lessee if he wants to resist the claim of the mortgagee:
to establish that the lease in his favour was granted on the usual

terms in the ordinary course of management. Such a plea if
established—and it must not be overlooked that the burden of proof
in this matter is upon him—would furnish a complete answer to the.
claim of the mortgagee.

9. 1953 SCR 109: Gauri Shankerv. Kapoor Chand, AIR 1983 Raj 77.
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In the present case there was neither allegation nor proof that the
grant of permanent lease was a dealing with the mortgaged property in
the usual course of management by the mortgagor and therefore the
permanent lease could not prevail against the plaintiff.

But now the mortgagor's power to grant leases is recognised
statutorily subject to the conditions laid down in this section.

Accessions

The fourth rule deals with accessions to the mortgaged property and
the law relating to this aspect is dealt with in Sections 63, 63-A, 64, 70,
71 and 72.

An accession to property is something which increases the value of
the property. If the accession is natural the mortgagor is ordinarily
entitled to the increase. If it is due to expense incurred b') the mortgagee,
the rights of the mortgagor depend upon whether it is separable or
inseparable. The rights under the Section are subject to a contract to the
contrary.

An accession to property is an addition to property, whereas an
improvement is an alteration to the property.

An accession generally becomes part of the principal. Under Section
70,

If, after the date of a mortgage, any accession is made to the mortgaged property, the
mortgagee, in the absence of a contract to the contrary, shall, for the purposes of the
security, be entitled to such accession.

Illusirailons

(a) A mortgages to B a certain field bordering on a river. The field is increased by
alluvion. For the purposes of his security, B is entitled to the indease.

(b) A mortgages a certain plot of building-land to B and afterwards erects a house on
the plot. For the purposes of his security. B is entitled to the house as well as the plot.

This section corresponds to Section 63 which deals with the
mortgagor's rights. In illustration (b) if the mortgagee erects the
building, he is entifled to treat it as part of his security, though on
redemption, the mortgagor is entitled to it without any payment, because,
the structure would not be necessary to preserve the land. The accession
contemplated by the section is not merely a physical addition to the



121	 General Considerations in Relation to Mortgages	 229

property, but would also cover the case of an enlargement of the

mortgagor's right in the property. In Raja Kishendatt v. Raja Mwnta7t0,

immediately after the execution of the mortgage-deed an usufructuary
mortgagee attempted to receive collections from the lands comprised in

the mortgage, but was encountered by the opposition of a number of
persons holding the land under subordinate tenures known as bin

tenures. The resistance having been successful, the mortgagee purchased

the rights of the birtias. On the question whether the mortgagor, by

paying the purchase-money of the birts, plus the original mortgage-
money, could redeem the estate, or, whether the mortgagee was entitled

to retain the rights and interests of the birtias, it was held:

Their Lordships are not prepared to affirm the broad proposition
that every purchase by a mortgagee of a sub-tenure existing at the
date of the mortgage must be taken to have been made for the benefit
of the mortgagor, so as to enhance the value of the mortgaged
property, and make the whole, including the sub-tenure, subject to
the right of redemption upon equitable terms .... It seems to their
Lordships that, although some of the earlier cases may have been

qualified by more recent decisions, the general principle is still

recognised by English law to this extent, namel y , that most
acquisitions by mortgagor enure for the benefit of the mortgagee,
increasing thereby the value of his security: and that, on the other

hand. many acquisitions by the mortgagee are in like manner treated
as accretions to the mortgaged property or substitutions for it, and,
therefore, subject to rcdempiion. The law laid down in Rakestraw v.
Breuer°. as to the renewal of a term obtained by the mortgagee of
the expired term, being, 'as coming from the same root' subject to
the same equity, has never been impeached. The English case, which

in its circumstances comes nearest to the present, is that of Doe v.
p0113 in which the principle was enforced against the mortgagor. It

was there held, that if the lord of a manor mortgaged it in fee, and
afterwards, pending the security take surrenders to himself in fee of

copyholds held of the manor, they shall entire to the mortgagees
benefit, and the lord cannot lessen the security by alienating them. It

is difficult to see why, as in the case of a renewable lease, the same

to. [1879] ILR 5 Cal 198 (PC); Sorabjee v. Dwarakadas, AIR 1932 PC 199.
it. 2PW5I1.
12. 2Dong710.
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equity should not attach to the mortgagee, particularly if by reason of

his position as mortgagee in possession he has had peculiar facilities
for obtaining the surrenders.

Suppose A mortgages to B, a land containing trees which belong to
the government. B as occupant, purchases the trees from the government.
A on payment of the amount spent by B for the purchase will he entitled
to the trees on redemption. The test seems to be, would the acquisition by

the mortgagee bring it under Section 90 of the Trusts Act.

Section 71 provides:

When the mort g aged property is a lease, and the mortgagor obtains a renewal of the
lease, the mortgagee, in the absence of a contract to the contrary, shall, for the purposes of
the securit y , he entitled to the new lease.

This section corresponds to Section 64 which deals with the
mortgagor's right when the mortgagee obtains a renewal of the lease.

Section 64 provides:

Where the mm tg.igcd properly is 3 lease, and the mortgagee obtains a renewal of the
tease, the mortgagor, upon redemption, shall, in the absence of a contract b y him to the
cororary, have the benefit of the new lease.

Under Section 72(c), the mortgagee is entitled to recover the cost of
such renewal.

Section 63 provides:

Where mortgaged property in possession of the mortgagee has, durin g the
continuance of the mortgage, received any accession, the mortgagor, upon redemption.
shall, in the absence of a contract to the contrary, be entitled as against the mortgagee to
such accession.

Where such accession has been acquired at the expense of the mortgagee and is
capable of separate possession or enjoyment without detriment to the principal properly,
the mortgagor desiring to take the accession must pay to the nsortgagee the expense of
acquiring it. If such separate possession or enjoyment is not possible, the accession must
be delivered with the property: the mortgagor being liable, in the case of an acquisition
necessary to preserve the property from destruction, forfeiture or sale, or made with his as-
sent, to pay the proper cost thereof, as an addition to the principal money, with interest at
the same rate as is payable on the principal, or, where no such rate is fixed, at the rate of
nine per cent per annum.

In the case last mentioned the profits, if arty, arising from the accession shall he
credited to the mortgagor.

Where the mortgage is usufrntctuary and the accession has been acquired at the
expense of the mortgagee, the profits, if any arising from the accession shall, in the
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absence of a contract to the coittiu'.hc set oil 	 tairist interest, it an> payable or,

money so expended.

Section 72 provides:

A i rigagee ilta\ spend such money as is neei.ssary—
i,n) lot the preservation ui the niortgaged properly from destruction, forfeitut c or

sale
(b) fot supportutg the mortgagoi 's title to the propert

(u) or makin g his own We thercto good against the mortgagor; and

(d) sshen the toot teaned property is a renewable lease-hold. for the renco .il of the
lease:

and may, in the ahsenc of a contract ic the contrary , add such money to the principal
money. at the rate ui interest payable on the principal and Were no such rate is fixed, at

the rare of nine per cent per anitum. Provided that the expeitdtiure of money by the
morig.igcC under clause P or clause (u) shall no; be deemed to he necessary unless the
murteagor has been called upon and his failed to take proper and ttmel steps to prcser\C
the p i opert or to support the title.

Where the properts 1s h y its nature insurabic, ilte mortgagee may ak	 in the ab-

sence of a contract te the conir,im y. I asu ic and keep insured against loss or damage by

lic the su hole or ;to\ p it .t such propei t y : and the prcmlunls paid fu 	 ,mt	 such

insurance shall be addel he principal mone ssith interest at the same ran as is
payable on the pritcipal n'oev or. when no such rate is fixed. at the rate of One per
cent per annum. But the amount of such insurance shall not exceed the amount specified
in this behalf in the mortg:ice-deed or if, no such arnotint is thereto specified) 'wo-
thuds of the amount that ss oll he regtnred in ease of total destruction to reinstate the

property insured

otliin in this scetiolt shall he decmcd to authorize the mortgagee to insure shen an
ir,sir:ictcC of the oropert> is kept b y oi cs behalf of the mortgagor to the amount in 	 hieh

the mortgagee is hereb> authtoi icd to in urc

Though the niarginal note reters to mortgagee in possession the

section in fact applies to alt mortgagees. The section is limited to the

costs uiciirrcd 1111)1 respect to ittortgcigt'd 1aroper0. but un1ie the rule in

English law, the mortgagee has ar ight not only to proceed against such

property. under this Section in ot'dcr to recover such costs, but has also
the personal remedy against the mortgagor or under Section 69 of the
Indian Contract Act, 1871 But whether the costs incurred are with

respect to the mortgaged property and were necessary to be incurred are

questions depending upon the circumstances of the case. [See Sections 04

and 65].
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In Parsorjrn Thakur v. Lalinohar Thakur t3, the plaintiffs as the
Permanent lessees of the equity of redemption, filed a suit for
redemption. The mortgagees claimed an additional sum which was spent
by them in resisting the claims of certain tenants. It was held:

The respondents were mortgagees in possession and would be

entitled under Section 72 of the Transfer of Property Act, 1882, to
add to the principal of their mortgages any money properly expended

by them in supporting the title of their rnortgagors. It can hardly be
said, therefore, that any express agreement was ncccssary.

Improvements

Section 63-A, which deals with improvements to mortgaged
properties, provides as follows:

(I) Where mortgaged properly in possession of the mortgagee has, during the con-
tinuance of the mortgage, been improved, the mortgagor, upon redemption, shall, in the
absence of a contract to the contrary, be entitled to the improvement: and the rnoitgagor
shall not, save only in cases provided for in sub-section (2), he liable to pa y the costthereof.

(2) Where any such improvement was effected at the cost of the mortgagee and was
necessary to preserve the property from destruction or deterioration or was necessary to
prevent the security from becoming insufficient or was made in compliance with the
lawful order of any Public servant or public authority, the mortga gor shalt, in the absence
of a contract to the contrary, be liable to pay the proper cost thereof as an addition to the
principal money with interest at the same rate as is payable on the principal, or where no
such rate is fixed, at the rate of nine per cent per annum, and the profits, if any, accruing
by reason of the improvement shall be credited to the mortgagor.

Exercises

i. wnen is the mortgagee entitled to compensation for 'accessions' and fog:
'improvements'? ( pp. 228-230)

2. Between a mortgagor and a mortgagee—neither can deny the title of the other.
Explain. (pp. 217-218)

3. What is the doctrine of substituted security? (pp. 218-219)
4. What are the general duties of a mortgagee in possession? (pp. 219-226)

13. [1931] LR 58 IA 254; Nen g j C/mod V. Onkar La!, (1991)3 SCC 464.
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Rights of Mortgagees

Mortgagee's right against the person of the Mortgagor

The mortgagee has two rights, one against the person of the
mortgagor, and the other against mortgaged property. The former is dealt
with in Section 68 and the Litter in Sections 67. 69 and 69-A. The
mortgagee may sue the mortgagor for the money in cases dealt with in
Section 68 or he may use the profits of the property as in a usufructuary
mortgage, or get the mortgaged property sold as in the case of a simple
mortgage, English mortgage and it 	 by deposit of title-deeds, or
foreclose as in the case of a mortgage by conditional sale and become the
()WflCF.

Section 68 provides:

(I) l'hc mortgagee has a right to sue for the mortgage-money in the following cases
and no others, name[),—

(a) where the mortgagor binds hi rnsel Ito repay the same; 	 -

(I,) where, by any cause oLhcr than the wiongful act or default of the mortgagor
or mortgagee, the mortgaged propert y is wholly or partially destroyed or the
security is rendered insufficient within the meaning of Section 66, and the
mortgagee has given the mortgagor a reasonable opportunity of providing,
fur ilier security enough to render the whole security sufficient, and the
mortgagor has Failed 10 (10 so;

(e) where the mortgagee is depri cd of the whole or part of his security by or in
consequence of the wrongful act or default of the mortgagor;

(d) where, the mortgagee being entitled to possession of the mortgaged property,
the mortgagor fails to deliver the same to him, or to secure the possession
thereof to him without disturbance by the mortgagor or any person claiming
under a title superior to that of the mortgagor:

Provided that, in the case referred to in clause (a), a transferee from the mortgagor Ot.

from his legal representative shall not he liable to he sued for the mortgage-money.

2) Where a suit is brought under clause (a) or clause (6) of sub-section (1), the Court
may, at its discretion, stay the suit and all proceedings therein, notwithstanding any
contract to the contrary, until the mortgagee has exhausted all his available remedies
against the mortgaged property or what jci;rziins of it, unless the mortgagee abandons his
security and, ii necessary, reiransfers the morlgagcd property.

The contract referred to in clause ((7) alwa ys exists in a simple
mortgage. English mortgage or mortgage by deposit of title-deeds and it

[233 ]
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may also exist if expressly provided for in an anomalous mortgage. It

must be noted that merely because a mortgage is a secondary remedy for
the recovery of the money, it cannot he assumed that the primary rcme
O f suing on the loan also always exists. The period of limitation for

entorcement of personal remedy is now 3 years.

Clause (b) deals with cases when the whole or part of the property is

destroyed by an act of God. This clause may also he compared with

Section 73 already discussed.

Clauses (c) and ((1) are reall y examples of cases where there is

breach of covenant for title referred to in Section 65. One point to be
noted with respect to clause (d) is that the mortgagor is responsible only

when the mortgagee's possession is disturbed b y the mortgagor and not

by a trespasser.

This applies univ to 1oLifrLictuary mortgages. in Rajah Pc/ia!,

Raluuliir V. Ga/aL/liar 1 , the mortgagor covenanted that until delivery of

possession of the mortgaged property (12 vil ages) he would pay interest

at 2 oil loan. Possession '.vas given inimccilatCly. hut shortly

thereafter, the mortgagee was dispossessed of six villages. Thirt-one

y ears thereafter the mortgagor filed a suit for redemption and contended

that h' ''.as entitled to redeem oil 	 of the original amount

advauLed without an y liability to pa interest. It was held:

The mortgage was of the class known as usufructiary mort-

gages. which are not Uncommon in India, and in which of

the mortgaged propert y is delivered to the mortgagee who lakes the

renis and profits [in lieu of interest or in pa y ment of the mortgage

IIR)IIL,	 J	 ''	 ''''	 ..L_
mortgage-money (Act 4 of 1S82. Section 5S (J)j. In this case the
arrangement between the parties was completed by the execution of

lease, tinder which the mortgagor became the tenant of the
mortgagee and paid rent in lieu of interest. Under such a mortgage

the mortea gee takes his chance of the rents and profits being greater

Or less than the interest which might have been reserved by the bond,

and the mortgagor is entitled to redeem oil of the
mortgage-money. But it was contended that the reduction of the

• (190') 1,R 27 IA 14S; Lingaiah V. C70Aai/la/?na, AIR 1 () 78 Kint 1-1 6. .Swug v.

llh,a,,:arinl. AIR 19S , Pin ISO; Indian Over.ceax Ban), v. ,Seilaniiit/in, AIR 9S2 Mad

83.
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number of villages to six constituted a failure on the part of the

mortgagor, to secure to the mortgagee possession of the mortgaged

property, which entitled the mortgagee to claim interest in lieu of
rents and profitsof the property of which he was dispossessed... But

the niorigagee appears to have acquiesced in his dispossession.... He
brought no suit then, or at any time subsequently, to recover his
mortgage money. but appears to have remained satofied for 3 1 years

With the diminished security and the possession of the rerniui Fling

villages. It may he added that he made no attempt to enhance the rent
Of de villages which were left to him. and they consittuted an ample

securitY for the whole amount of his claim.

The scope of the proviso is shown by the following

III 	 Dos v. Ram Autar, the mortgagor sold ille niorte:tecd

property including the equity of redemption to the respondent liii re-

tamed the amount of the mortgage debt out of the price duc in order to

redeem the mortgage if he thought flit. The appel Lou. \ ho was the

mortgagee, obtained -,I decree for sale of the propert y . The proceeds

proving insufticieiit. lie s	 d the respondent personally. It WaS held:

The action is h ight b y a mortgagee in enForce ueutnst a pur-

chaser of the niortg. .:cd properly an undertaking that lie entered into
with his vendor. Tb, mortgagee has no right to avail himself of that.

He was no party to the sale. The purchaser entered into no eon ct
with him, and the ourchaser is not personally bound to pa y a is

mortgage debt.

Under clause (2), a suit filed by a rn'i1gagee under clause (1 )(a) or

(b) may be stayed. The reason is that thc mortgagor is not at fault and it

is only fair that the mortgagee should extiagLlish or e\haust the mortgage

before resorting to the suit for recovering the mortgage-money.

Other rights of the Mortgagee

As regards the rights against property, those of foreclosure and sale
are provided for in Section 67, which reads:

In the absence of a contract to the contrar y , the moricagec hn, at atl y time alter the
mortgage -morley has become due to him, and before a decree has been made for the re-

2. (1912) LR 39 IA 7.
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demption of the mortgaged property, or the mortgage-money has been paid or deposited as
hereinafter provided, a right to obtain from the Court a decree that the mortgagor shall be
absolutely debarred of his right to redeem the property, or a decree that the property he
sold.

A suit to obtain a decree that a mortgagor shall he absolutel y debarred of his right to
redeem the mortgaged property is called a suit for foreclosure.

Nothing in this section shall be deemed—

(a) to authorize any mortgagee, other than a mortgagee by conditional sale or a
mortgagee under an anomalous mortgage by the terms of which he is entitled
to foreclose, to institute a suit for foreclosure, or an usufructuary mortgagee
as such or a mortgagee by conditional sale as such to institute a suit for sale;
or

(h) to authorize a mortgagor s; ho holds the mortgaaec's rights as his trustee or
legal representative, and who may sue for a sale of the property, to institute a
suit for foreclosure: or

(c) to authorize the mortgagee of a railwa y, canal, or other work in the main-
tenance of which the public are interested, to institute a suit for foreclosure or
sale: or

(d) to authorize a person interested in part only of the mortgage-money to in-
stute a Suit relating only to a corresponding part of the mortgaged property,
unless the mortgagces base, with the consent of the mort gagor, severed thcir
Interests under the mortgage.

Scope

, his section deals with mortgagee's rights. It corresponds to Section
60, under which the mortgagor has the right to redeem, while under this

section, the mortgagee has a right to foreclosLtre. The effect of
foreclosure is to make a conditional conveyance absolute, but. under

U, L k " IUIL4011,11 aOIc OIIU 0 11101

under an anomalous mortgage which gives him the right, that have the
right to foreclose. The mortgagor's right of redemption and the mort-

gagee's right of foreclosure are co-extensive. Neither can exercise his
right before the due date. But if no date is fixed the mortgagee must
formally make a demand on the mortgagor. 3 Also the mortgagee can
enter into a contract to the contrary unlike a mortgagor with respect to his
right to redemption. The reason for the rule in clause (d) is to prevent
harassment to the mortgagor with several Suits by the various

3. NiIa,t-cmth V. Bliarati, LR 57 IA 194; Auto/ta v. (II Bank, AIR 19S1 Cal 404; Afalla v.
Gopal, AIR 1983 P&H 37.
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mortgagees. That is, all the co-mortgagees should, ordinarily, join to-
gether and file a single suit.

In Kumar Harish Chandra case, p. 214, it was held by the Supreme
Court that the real beneficiary under a transaction (mortgage) cannot be
disentitled to enforce a right arising thereunder. It was observed that in
Gour Nara

'
an v. Slzeo Lo14, the Privy Council only recognised that the

benanzidar can also sue and not that the bena,nidar alone can sue.

The following cases show the scope of the phrase 'become due':

In Lasa Din v. Gulab Kunwar3, the mortgage was dated July 26,
1912 and was for 6 years from that date. It was also covenanted that the
mortgagor would pay interest at 12% per annum and in default of such
payment, the mortgagee had power to realise the entire mortgage money.
The mortgagor defaulted in the payment of interest for the first year. The
mortgagee filed the suit for a mortgage decree on February 28. 1928 On
the question whether the limitation period of 12 years started to run from
[913 (the date of first default) or 1918 (1912+6 years), it was held:

[After quoting from Panchan v. Anwar Husai16 (below).] It is
no doubt true that the question now before the Board was advisedly
left open for future discussion, but the considerations referred to are
of great weight, and it is difficult to find an answer to them .... Their
Lordships are not prepared to hold that the mortgagor could in this
way take advantage of his own default: they do not think that upon
such default he would have the right to redeem, and in their opinion
the mortgage-money does not 'become due' within the meaning of
Article 132 of the Limitation Act until both the mortgagor's right to
redeem and the mortgagee's right to enforce his security have
accrued.

In Panchan v. An war Husain 6 , a mortgage deed was executed on
21st February, 1893, and the time fixed for repayment was 12 years, but
the mortgagors covenanted to pay annually Rs 500 towards principal and
interest and that in case of default the mortgagee could sue for the entire
debt. The mortgagor defaulted in making the payment due on February
1894. The mortgagee instituted the suit to enforce the mortgage by sale
of the property on 21st February, 1917. On the question whether the

4. (1919) LR46 IA!.
5. (1932) LR 59 IA 376.
6. (1926) LR 53 IA 187.
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cause of action arose on 21st February. 1894 or 21st February, 1905

(1893+12 years). for the purposes of limitation, it was held:

Applying certain previous decisions of the High Court, and in

particular it Bench dcci s ion in Gava Din v. Jhui',man/aP, the

High Court held that under a clause in the above form a single de-
fault on the part of the mortgagors, without any act of election,

cancellation or other form of response or acceptance on the part of

the moi'tgagees, and even, it would appear, against their desire.

operates, co instanti. to make the mone y secured by the mortgage

become due so that all right of action in respect of the security is fi-

nally barred 12 years later, that is, in the present case on the 21st
February, 1906. All this the High Court held, notwithstanding that

the mortgage is for a term certain, a provision which may be as much
for the benefit of the mortgagees as of the mortgagors and
notwithstanding that the proviso is exclusively for the benefit of the

rnortgagecs....Their Lordships would be reluctant, however, to
pronounce on the question in the absence of full argument and it is

accordingly a satisfaction to them to find that the present case can he
decided on its own special Circumstances ..... .he plaintiff's assertion

was that the cause of action accrued to them on the 21st February,
1894--and that the suit, which would otherwise have been out of

time, is exempted from limitation by payments of interest, but the
plaintiff's attempt to prove them entirely failed.

In Lingam Krishna v. Sir Mira Gajaparircij8 , the mortgage was a

simple mortgage and provided that if the whole or portion of the interest
remained unpaid the mortgagee could take possession of the mortgaged

properties as it usutructuary mortgage. toe mortgagee on (he

mortga gor's failure to pay the principal and interest stied for sale of the

mortgaged property. It was held:

(The mortgagee) retained the position of a simple mortgagee and
asks the court to enforce his rights. The decree for sale was a matter

of course. [See clause (a)].

In La! Narsing v. Yakub Khan', the mortgage-deed provided: (1) that

one eight annas share in certain villages had been hypothecated in lieu of

7. (1915) ILR 37 All 100('FB).

8. (1911)21 N1 LJ 1147(PC).

9. (1929)LR 56 IA 299.
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the principal and interest, and that possession had been delivered in order

to pay a part or whole of the interest; (2) the mortgage-money was

promised to he repaid within 35 years; and (3) that the mortgagees were

to manage the property. Possession, however, was not given. On the
question of the mortgagee's right to a sale, it was held:

In Their Lordships' opinion the mortuae is a combination of a
simple mortgage and a usufructuary mortgage .... It is plain according

to the findings of the Subordinate Judge that the mortgagors have
failed to discharge their obligation of making over possession to the

mortgagee and have thercb y deprived the mortgagee of part of his

security and in these circumstances Their Lordships are of opinon
that under Section 68 the money has become payable and the

plaintiff is entitled to a money decree for the same, but if the money

has become payable under Section 68 their Lordships are further of
opinion that under Section 67 a decree for sale can be made. [Sce

clause (a)].

For the remedies available to the mortgagee under the various

mortgages, .vce the notes under Section 58.

In Yeo I/tone v. Abu 7/Jar'°. the mortgagor agreed to pay the

principal amount of the mortgage within one year and the interest every

month and that in default of paying interest in one month the entire
amount of principal and interest should become due and payable. Ordi-

narily, default in payment of interest does not accelerate the mortgagee's
right but in this case it was held that there was an express provision to the

contrary.

Clause (b)

The reason for this clause, is that if a mortgagor, who is also a trustee
for the mortgagee is allowed to foreclose, he will become trustee of his

own property.

Clause (c)

The reason for this clause is convenience and interest of the general

public.

10. (1900) LR 27 IA 98.
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Clause (d)

In Sunitabala Devi v. Dhara Sundari 0 , the appellant executed a
mortgage mortgaging the real and personal estate to secure payment of

two equal sums to two widows. One of the widows instituted a Suit on
the mortgage deed for sale of half the mortgaged property. It was held:

It would, of course, be possible though inconvenient, to execute
in one document a mortgage of one-half of an entire property in
favour of each of two mortgagees. By this means two independent

mortgages would be combined in one deed, and in such a case in-
dependent relief might he granted to each mortgagee; but the present
mortgage does not take that fonn. ...This mortgage clearly effects the
conveyance of the real estate to the rnortgagees as tenants-in-
common, and no redemption could be effected of part of the property
by paying to one of the mortgagees her separate debt.... When a
mortgage is made by one mortgagor to two tenants-in-common, the
ri ght of either mortgagee who desires to realise the mortgaged
property and obtain payment of the debt, if the consent of the co-

mortgagee cannot be obtained, is to add the co-mortgagee as a
defendant to the suit and to ask for the proper mortgage decree,

which would provide for all the necessary accounts and payments.

That is, normally, a partial sale or foreclosure is not allowed. There may
be exceptions as where the mortgagee becomes part owner or where the
mortgagor expressly consents to such severance. 12 In such a case it is better
for one co-mortgagee to irnplead the other co-mortgagees.

Section 69 provides for sale Without intervention of court in certain
cases. It provides:

(1) A mortga2ee, or any person acting on his behalf, shall, subject to the provisions

of this section, have power to sell or concur in selling the mortgaged p perty'or any part

thereof, in default of payment of the mortgage-money, without the interveiionR1' t14L

Court, in the following eases and in no other namely:

(a) where the mortgage is an English mortgage, and neither the mortgagor nor the

mortgagee is a Hindu, Muhammadan or Buddhist or a member of any other

race, sect, tribe or class from time to time specified in this behalf by the State

Government, in the Official Gazette;

11. (1920) LR 46 IA 272.

12. Vijayabliushanarnrnal V.

1993 Supp (2) SCC 201.
Evalappa, (1914) ILR 39 Mad 17; Varipan v. Eachampi,



131	 Rights of Mo7gagees	 241

(b) where a power of sale without the intervention of the Court is expressly con-
ferred on the mortgagee by the mortgage-deed and the mortgagee is the
Government;

(c) where a power of sale without the intervention of the Court is expressly con-
ferred on the mortgagee by the mortgage-deed, and the mortgaged property or
any part thereof was, on the date of the execution of the mortgage-deed, situ-
ate within the towns of Calcutta, Madras, Bombay, or in any other town or
area which the State Government may, by notification in the Official Gazette,
specify in this behalf.

(2) No such power shall be exercised unless and until—
(a) notice in writing requiring payment of the principal money has been served

on the mortgagor, or on one of several mortgagors,-and- default has been made
in payment of the principal money, or part thereof, for three months after such
service or

(b) some interest under the mortgage amounting at least to five hundred rupees is
in arrear and unpaid for three months after becoming due.

(3) When a sale has been made in professed exercise of such a power, the title of the
purchaser shall not be impeachable on the ground that no case had arisen to authorise the
sale, or that due notice was not given, or that the power was otherwise improperly or ir-
regularly exercised; but any person damnified by an unauthorised, or improper or irregular
exercise of the power shall have his remedy in damages against the person exercising the
power.

(4) The money which is received by the mortgagee, arising from the sale, after dis-
charge of prior encumbrances, if any, to which the sale is not made subject, or after pay-
ment into court under Section 57 of a sum to meet any prior iricumbranee, shall in the ab-
sence of a contract to the contrary, be held by him in trust to be applied by him, first, in
payment of all costs, charges and expenses properly incurred by him as incident to the sale
or any attempted sale; and, secondly, in discharge of the mortgage-money and costs and
other money, if any, due under the mortgage; and the residue oMhc money so received
shall be paid to the person entitled to the mortgaged property, or authorised to give
receipts for the proceeds of the sale thereof.

(5) Nothing in this section or in Section 69-A applies to powers conferred before the
._first day of July, 1882.

Scope

For the purposes of clauses (a) and (b) it is immaterial where the
mortgaged property is situate. The right conferred by this section,
namely, the right to sell without the intervention of the court, is in addi-
tion to the rights which a mortgagee has to realise his money through
court and the right under Section 69-A of having a receiver appointed.
The power under this section can be exercised by an assignee from the
mortgagee by virtue of Section 59-A. The pcwer can be exercised only
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when the conditions in sub-section (2), are satisfied, and the conditions

are not subject to a contract to the contrary. The sale must be to a third
party, because, the mortgagee cannot be both seller and purchaser.

Notwithstanding the wide amplitude of the language, the purchaser is
protected only if he satisfies himself after reasonable enquiries that the

mortgagee has an express power of sale, and fraud of the mortgagee

protects neither the mortgagee nor the purchaser, so that, on that ground
even the sale could be set aside. In Chabilcias v. Daval 13 , the mortgage
property was sold on condition that the purchaser should accept such title
as the vendors (mortgagees) would give (though the mortgagor had
absolute title to the property) and during the . sale the morlgagccs made
announcements (which the purchaser knew) which led the bidders to
suppose that the sale was adjourned and to go away. The purchaser could

not get possession from the mortgagor and hence filed a suit, against him
for possession. The conveyance in his favour was prepared at his
instance by the mortgagees' solicitor who knew that the condition was
unjustifiable. It was held:

(1) The view of the Court of Appeal imputes to a principal (the

purchaser) the knowledge of an agent (the solicitor), not ac-
quired in the matter for which he was agent. and uses it to

upset a transaction of a date before the agency commenced.

This is an extension of the doctrine of constructive notice in
which their Lordships cannot concur.

(2) But the mortgagees by themselves or their agents so conducted
themselves with reference to this sale that would-he bidders at

it were induced to leave. The plaintiff (purchaser) had notice of

those circumstances, using the word as it is derined in the

Transfer of Property ct. He therefore bought at his peril, and
as the sale was not a bonafide auction sale it must be set aside.

In Ramkrishna v. Official Assignee", it was pointed out that the
mortgagor having given under the mortgage an express power of sale,
cannot, by filing a suit for redemption, invoke hi s pendens under Section
52.

13. (1907). tLR 34 Born 566 (PC); S.V.Y /)avy Srn. v. Narayans'an,j AIR 1983 Mad
217.

14. ILR 45 Mad 714.
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The remedy of taking possession is available to the usufructuary
mortgagee and an anomalous mortgagee, if there is a special contract
giving such a right to enter into possession.

The mortgagee, instead of entering into possession and becoming
liable to account may yet keep control over the mortgaged property by
exercising the power to appoint a Receiver under Section 69-A. The
section provides:

(I) A mortgagee having the right to exercise a power of the sale under Section 69
Shall, subject to the provisions of sub-section (2), be entitled to appoint, by writing signed
b y 111111 or Oil ho bchalf. a receiver of the income of the mortgaged property or any pat
i hercol

(2)Any person who has ticeri named in the mortgage-deed and is willing and able to
act as receiver ma y he appointed b y the mortmz:iOce.

If no person has hcen so named, or if all persons named are unable or unwilling to
let, or are dead, the mortgagee may appoint any person io whose appointment the mort-
gagor agrees: failing such agreement, the mortga gee shall he entitled to apply to the court
or the appointment of a receiver, and :mnv pecon appointed by the court shall he deemed

to have been duly appointed b y the mortgagee.

A receiver may at any time he removed by writing signed by or on behalf of the
mortgagee and the mortgagor, or by the court on application made by either party and on
due cause shown.

A vacancy in office of receiver may be filled in accordance with the provisions of
this sub-section.

(3)A receiver appointed under the powers conferred by this Section shall be deemed
to be the agent of the mortgagor, and the mortgagor shall be solely responsible for the re-
ceiver's acts or defaults, unless the mortgage-deed otherwise provides or unless such acts
or defaults are due to the improper intervention of the mortgagee.

(4)The receiver shall have power to demand and recover all the income of which he
is appointed receiver, by suit, execution or otherwise, in the name either of the mortgagor
or of the mortgagee to the full extent of the interest which the mortgagor could dispose of.
and to give valid receipts accordingly for the same, and to exercise any powers which may
have been delegated to him by the mortgagee, in accordance with the provisions of this
Section.

(5)A person paying money to the receiver shall not he concerned to inquire if the
appointment of the receiver was valid or not.

(6)The receiver shall be entitled to retain out of any money received by him, for his
remuneration, and in satisfaction of all costs, charges and expenses incurred by him as re-
ceiver, a comnmission at such rate not exceeding five per cent, on the gross amount of all
money received as is specified in his appointment, and, if no rate is so specified then at the
rate of five per cent, on that gross amount, or at such other rate as the court thinks fit to
allow,on application made b y him for that purpose.
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(7) The receiver shall, if so directed in writing by the mortgagee, insure to the extent,
if any, to which the mortgagee might have insured, and keep insured against loss or
damage by fire, out of the money received by him, the mortgaged property or any part
thereof beg of an insurable nature.

(8) Subject to the provisions of this Act as to the application of insurance money, the
receiver shall apply all money received by him as follows, namely-

(i) in discharge of all rents, taxes, land revenue, rates and outgoings whatever
affecting the mortgaged property;.

(ii) in keeping down all annual sums or other payments, and the interest on all
principal sums, having priority to the mortgage in right whereof he is
receiver;

(iii) in payment of his commission, and of the premiums on fire, life or other in-
surances, if any, properly payable under the mortgage-deed or under this Act,
and the cost of executing necessary or proper repairs directed in writing by
the mortgagee;

(iv) in payment of the interest falling due under the mortgage;
(v) in or towards discharge of the principal money, if so directed in writing by the

mortgagee;

and shall pay the residue, if any, of the money received by him to the person who,
but for the possession of the receiver, would have been entitled to receive the income of
which he is appointed receiver, or who is otherwise entitled to the mortgaged property.

(9) The provisions of sub-section (1) apply only if and as far as a contrary intention is
not expressed in the mortgage-deed; and the provisions of sub-sections (3) and (8) in-
clusive may be varied or extended by the mortgage-deed, and, as so varied or extended,
shall, as far as may be, operate in like manner and with all the like incidents, effects and
consequences, as if such variations or extensions were contained in the said sub-sections.

(10) Application may be made, without the institution of a suit, to the Court for its
opinion, advice or direction on any present question respecting the management or
administration of the mortgaged property, oier than questions oi airiicwiy or linpol La.c
not proper in the opinion of the Court for summary disposal. A copy of such application
shall be served upon, and the hearing thereof may be attended by, such of the persons in--
terested in the application as the Court may think fit.

The costs of every application under this sub-section shall be in the directions of the
court.

(1 1)'ln this section, "the Court" means the Court which would have jurisdiction in a
suit to enforce the mortgage.

The power under this section can be exercised only when a mort-
gagee can exercise the power of sale. Sub-section (2) sets out who can be
appointed as a receiver. Under sub-section (3) the receiver is deemed to
be the agent of the mortgagor and accountable to the mortgagee. Sub-
section (4) sets out his powers. Sub-section (6) deals with his
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remuneration. Sub-section (8) sets out his duties in applying the money

received by him. Under sub :section (10) the parties to the mortgage and

the receiver can apply to the court for directions. 15

Section 67-A provides:
A mortgagee who holds two or more mortgages executed by the same mortgagor in

respect of each of which he has a right to obtain the same kind of decree under Section 67,
and who sues to obtain such decree on any one of the mortgages, shall, in the absence of a
contract to the contrary, be bound to sue on all the mortgages in respect of which the
mortgage-money has become due,

Scope

The section corresponds to Section 61, but whereas the mortgagor is
not obliged to consolidate, a mortgagee under this section is under an
obligation to consolidate, where he has a right to obtain the same kind of
decree or relief with respect to each of the mortgages. There may be
difficulty in giving effect to this section when the mortgages are in diff-
erent areas under the jurisdiction of different courts.

In Rajagopalaswarni Naidu v. Bank of Karaikudi' 6 , there were three

mortgages in favour of the respondent-Bank two of which were executed
by the appellant and his wife and qne by the appellant. The Bank filed a
suit on the two mortgages executed by the husband and wife, and
thereafter, filed a suit on the foot of the mortgage executed by the
appellant alone. On the question whether it was barred under Section 67-

A it was held:

To attract the applicability of Section 67-A it is essential that the
mortgagor must be the same and he should have executed two or

more mortgages in respect of each of which the mortgagee has the

right to obtain the same kind of decree. In this case it is not possible

to hold that the mortgagor is the same. There is no statutory
provision or principle by which the wife and the husband could be
treated as one entity for the purpose of the mortgage. Each was the
owner of a separate and distinct property and both joined in mort-
gaging their respective properties. In Moro Raghunath v. Baiajit7,

the first mortgage was by two brothers and the second mortgage of

15. Sakaram v. SI & J Co., AIR 1979 Born 66.

16. (1971) 1 SCC 18.
17. ILRI3Bom45.
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part of the same property by one brother. The Bombay High Court
held that the suit to enforce the first mortgage did not bar the suit to
enforce the second. This was before the insertion of Section 67-A,
but the principle embodied is clearly illustrated by that case.

Further, failure to consolidate will not bar the suit. The consequence
of such failure is to preclude the mortgagee from enforcing his other
mortgages, with respect to which he could have sued, on the basis that he
had abandoned that part of the claim.

Exercises
1. What is meant by foreclosure? (pp. 233.235)
2. When can a mortgagee sue for the mortgage money? (pp . 235-238)
3. How is the power of private sale exercised? ( pp. 240-242)



14
The Rights of the Mortggor

Right to Redeem

From the definition of 'mortgage', one may imagine that if the
money is not repaid within the specified period, the mortgagor may be
debarred for ever from recovering the property. From the ideas that the
mortgagor is a person in dire need of money and so needed to be
protected from himself because he would be willi to prostitute his
signature: and the mortgagee is an unscrupulous ooneylcnder who
would drive any kind of hard bargain and therefo c required to be
watched, arose the idea that the mortgagor should be Jlowed to redeem
the mortgaged property even after the expiry of tilT: of payment: and
thus arose the equity of redemption in favour of he mortgagor. We
have, however, the famous Lord Halsbury (whoc name is as
with the Laws of England) saying in Samuel v. Jarrah Timber and

Wood Paving Corpn), that the equitable doctrine directed against
clogging the equity of redemption as 'a principle of equity, the sense or
reason of which I am unable to appreciate'. This equity in English law
is a Statutory right under Section 60 of the Act. This right may become
barred, however, by the Statute of Limitation or the mortgagee
obtaining a decree of foreclosure. Even in suit for foreclosure,
indulgence is shown to the mortgagor. In such a suit, two decrees are
passed, a preliminary and a final decree. The former allows the
mortgagor a further period to pay the debt and redeem the property, and
it is only when he fails to take advantage of this period, that a final
decree is passed barring the mortgagor's right to redeem.

• Section 60 provides:

At any time after the principal money has become due, the mortgagor has a right, on
payment or tender, at a proper time and place, of the mortgage-money, to require the
mortgagee (a) to deliver to the mortgagor the mortgage deed and all documents relating to
the mortgaged property which are in the possession or power of the mortgagee, (b) where
the mortgagee is in possession of the mortgaged property, to deliver possession thereof to
the mortgagor, and (c) at the cost of the mortgag either to retransfer the mortgaged
property to him or to such third person as he may direct, or to execute and (where the
mortgage has been effected by a registered instrument) to have registered an

1. (1904) AC 323, 325.

[247 1
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acknowledgment in writing that any right in derogation of his interest transferred to the
mortgagee has been extinguished:

Provided that the right conferred by this section has not been extinguished by act of
the parties or by decree of a Court.

The right conferred by this section is called a right to redeem and a suit to enforce it
is called a suit for redemption.

Nothing in this section shall be deemed to render invalid any provision to the effect
that, if the time fixed for payment of the principal money has been allowed to pass or no
such time has been fixed, the mortgagee shall be entitled to reasonable notice before
payment or tender of such money.

Nothing in this section shall entitle a person interested in a share only of the
mortgaged property to redeem his own share only, on payment of a proportionate part of
the amount remaining due on the mortgage, except only where a mortgagee, or if there are
more mortgagees than one, all such mortgagees, has or have acquired, in whole or in part,
the share of a mortgagor.

Nature of the right to redeem

The right to redeem a mortgage, at any time after the mortgage-money
becomes due, is known as the equity of redemption in English law; but it is
statutory, and therefore, a legal right in India. Under the law of limitation it
subsists for 30 years after the mortgage money has become due. It can be
extinguished only as provided in the proviso. Any other attempt to prevent
the exercise of the right would be treated as a clog and as invalid, because,
the rule is 'once a mortgage always a mortgage'. It could however be
controlled by act of parties, if it is not  part of the transaction creating the
mortgage. Whether or not it is a part of mortgage transaction is a difficult
question depending on the facts and circumstances of each case. In
Shankar Din v. Goka.1 Prasad'-, the mortgagor mortgaged his two villages
in 1846 and since then the mortgagee and his representatives were in
possession, In 1870 certain compromises were entered into between the
parties. The documents showed that although the right of redemption was
admitted as subsisting, it was subjected to certain conditions. On the

2. (1912) 34 All 620 (PC); Khaxubai v. Rajjo. AIR 1979 Guj 171; Gulkandi v.
Harnarayan, AIR 1980 MP 111; Shankar v. Maikappa, AIR 1980 Born 213 (suit to
redeem second mortgage against different mortgagees); Abdul Rn/urn v. Vithaldas,
AIR 1981 Born 58; Sushi! Kunuir v. Brij Mohan, AIR 1981 Pat 172; Chhagnnlal v.
Narandas, (1982) 1 SCC 223: AIR 1982 SC 121; Madhavan V. Puthanoor, AIR 1982
Ker 327; Jayasingh v. Krishna. (1985) 4 SCC 162: AIR 1985 SC 1646; Devakinanda
v. Roshanlal. AIR 1985 Raj II (lease by mortgagee for clogging redemption);
Banwarjja/ v. Puranchand, AIR 1985 P&H 189.



141	 The Rights of the Mortgagor 	 249

question whether the appellants were entitled to a decree for redemption, it
was held:

Whatever may have been the mortgagor's right under the deed
of 1846, the parties deliberately came to a settlement in 1870 by
which his representatives for certain additional benefit reserved to
them under the razinamahs, agreed to subject their right of re-
demption to certain conditions. There is nothing in law to prevent the
parties to a mortgage from coming to any arrangement afterwards
qualifying the right to redeem.

A condition postponing redemption in case there was a default in
epaying the mortgage money is a clog. In Mohd. Sher Khan V. Seth

Swami Dayl1P, the mortgagor mortgaged his property for 5 years and
agreed that if he did not redeem it at the end of that period, the
mortgagee had a right to take and keep possession for 12 years, during
which time the mortgagor had no right to redeem. The mortgagor
committed default at the end of 5 years, but later sued to redeem, but the
mortgagee opposed. It was held:

The rights and liabilities of the litigants must depend on the
terms of the instrument as controlled by the Transfer of Property Act,
for, even if the mortgage were an anomalous mortgage, its provisions
offend against the statutory right of redemption conferred by Section
60, and the provisions of one section cannot be used to defeat those
of another unless it is impossible to effect reconciliation between
them. An anomalous mortgage enabling a mortgagee after a lapse of
time and in the absence of redemption to enter and take the rents in
satisfaction of the interest would be perfectly valid if it did not also
hinder an existing right to redeem. But it is this that the present
mortgage undoubtedly purports to effect. It is expressly stated to be
for 5 years and after that period the principal money became payable.
This under Section 60 of the Transfer of Property Act, is the event on
which the mortgagor had a right on payment of the mortgage money
to redeem.

The section is unqualified in its terms, and contains no saving
provisions as other sections do in favour of contracts to the
contrary .... In this view, the mortgagor's right to redeem must be
affirmed.

3. (1921) LR 49 IA 60.
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Even a collateral advantage which subsists in favour of the
mortgagee after the period of redemption is considered a clog if it afjccis
the property. In Chelikani Venkararayanim v. Zaniindar of Tuiii 4 , a
mortgage deed contained an agreement by which, if the mortgagcc
entered into possession of the property, he could take credit of it fixed
sum of Rs 4000 annually with respect to certain charges which the
mortgagee would have had to incur. The contingency on which the
mortgagee could take possession of the property having happened, the
mortgagee sued for possession and entered in pursuance of the decree he
obtained, so that, the agreement for the annual payment of Rs 4000
became operative. On the question of the validity of the agreement,. it
was held:

It is urged on behalf of the appellants that it gives the mortgagee
a collateral advantage under the deed which he is not entitled to
exact, but their Lordships think that, that contention cannot be
supported. The truth is that it is a fixed payment to be made in
respect of a variable charge, and though it may be assumed that the
amount was not fixed so as to prejudice the mortgagee, there is
nothing to prevent the mortgagor and mortgagee entering into it

bargain as to what sum should he charged annually for expenses that
may or may not exceed the agreed figure.

[In this case, the advantage, though collateral, did not extend beyond
the period of redemption. The mortgagor could release the property, put
an end . to the mortgagee's possession and his right to the sum of Rs
4000.]

If the mort ga gee stiouhatcs that durinR the subsistence of the
mortgage, if the mortgagor wants to sell the property, the mortgagee has
a right of pre-emption, it is not regarded as a clog, because, there is no
obligation on the mortgagor to sell and the mortgagor can redeem the
property. If however, the mortgagee has an option to purchase, it would
be treated as a clog, because, the mortgagee by exercising the option can
put an end to the mortgagor's right to redeem.

In Seth Ganga Dhar v. Shanker La1 5, a usufructuary mortgage
provided that: 'I or my heirs will not be entitled to redeem the property
for a period of 85 years. After the period of 85 years we shall redeem it

4. (1923) LR 50 IA 41.
5. (1959) SCR 509.
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within a period of six months. In case we do not redeem within a period
of six months I, my heirs and legal representatives shall have no claim

over the mortgaged property and the deed shall be deemed to be a sale
deed.' A Suit for redemption was filed 47 years after the execution of the

deed and it was contended that it was premature. It was held:

Under Section 60 of the Transfer of Property Act, the right to re-
deem can be exercised only after the mortgage money has become
due. in Bakhziawai- Begcun v. 1Iuai,i/ Khanam', also the same view
was expressed in these words: Ordinarily and in the absence of a
specia1 condition entitling the mortgagor to redeem during the term
for which the mortgage is created the right of redemption can only
arise on the expiration of the specific period'. Now, in the present
case there is no stipulation entitling the mortgagor to redeem during
that term (85 years) and that term has not yet expired.... The term
providing that the right to redeem will arise after 85 years does not
take away the mortgagor's right to redeem and is not therefore, in
that sense, a clog on the equity of redemption. It does however
prevent accrual of that right for the period mentioned.... The rule

against clogs on the equity of redemption involves that the courts
have the power to absolve a party from his bargain. If he has agreed
to forfeit, wholly his right to redeem in certain circumstances, that
agreement will be avoided. But the courts have gone beyond this.
They have also relieved mortgagors from bargains whereby the right
to redeem has not been taken away but restricted. The question is, is
the term now under consideration such that a court will exercise its
power .o grant relief against it'?....

rn a very early case, namely, Vernon v. /Jet/ielP, Earl of
Northington L. C. said, 'This Court, as a court of conscience, is very
jealous of persons taking securities For a loan, and converting such

securities Into purchases. And therefore I take it to be an established
rule, that a mortgage can never provide at the time of making the
loan for any event or condition on which the equity of redemption
shall be discharged, and the conveyance absolute. And there is great

reason and justice in this rule, for necessitous men are not,, truly

speaking free men but, to answer a present exigency, will submit to
any terms that the crafty may impose on them'.

6. (]9]3-14)LR4I IA 84.
7. (1762) ER 838,
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Viscount Haldane said in G & C Krelinger v. New Patagonia

Meat and Cold Storage Co. Ltd.8. 'The case of the common law

mortgage of land was indeed a gross one. The land was conveyed to
the creditor upon the condition that if the money he had advanced to
feoffor was repaid on a date and at a place named, the fee-simple
would revest in the latter, but if the condition was not strictly and
literally fulfilled he should lose the land forever. What made the
hardship on the debtor a ghrng one was that the debt still remained
unpaid and could be recovered from the feoffor notwithstanding that
he had actually forfeited the land to the mortgagee. Equity, therefore,
at an early date began to relieve against what was virtually a penalty
by compelling the creditor 'o use his legal title as a mere security.

My lords, this was the Origin of the jurisdiction which we are
now considering, and it is important to bear that origin in mind. For
the end, to accomplish which the jurisdiction had been evolved ought
to favour and limit its exercise by equity judges. That end has always
been to ascertain, by parol evidence, if need be, the real nature and
substance of the transaction, and if it turned out to be in truth one of
mortgage simply, to place it on that footing. It was, in ordinary
cases, only when there was conduct which the Court of Chancery
regarded as unconscientious that it interfered with the freedom of
contract'.

The reason then justifyig the court's power to relieve the
mortgagor from the effects f his bargain is given as want of

conscience. Putting it in iore familiar language the court's
jurisdiction to relieve a m tgagor from his bargain depends on
whether it was obtained b,' taking aavaniage	 uy diffC.i1y

embarrassment that he might have been in when he borrowed the
moneys on the mortgage....

Does the length of the term itself lead to the conclusion that it was an
oppressive term. In our view it does not do so.... It is quite
conceivable that it was to the mortgagor's advantage.... It seems to
us impossible that if the term was oppressive, that was not realised
much earlier and the suit brought within a short time of the

mortgage.

8. (1914) AC 25.
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In the case of a mortgage where the right of redemption is postponed
as contrasted with a case in which the right arose after a long period of
time, the condition disabling a mortgagor from exercising his right of
redemption would be construed as a clog on the right to redeem. See
Mohammad Sher Khan case on page 249.

In Seth Ganga Dhar case (p. 250) it was also held:

The rule against clogs on equity of redemption is that, a mc. tgage
shall always be redeemable and a mortgagor's right to redeem shall
neither be taken away nor limited by any contract between the
parties. The principle behind the rule was expressed by Lindley M.
R. in Santley v. Wilde 9 in these words: "The principle is this: A
mortgage is a conveyance of land or an assignment of chattels as a
security for the payment of a debt or the discharge of some other
obligation for which it is given. This is the idea of a mortgage: and
the security is redeemable on the payment or discharge of such debt
or obligation, any provision to the contrary notwithstanding. That, in
my opinion is the law. Any provision inserted to prevent redemption
on payment or performance of the debt or obligation for which the
security was given is what is meant by a clog or fetter on the equity
of redemption and is therefore void. It follows from this, that 'once a
mortgage always a mortgage'.".

The right of redemption, therefore, cannot be taken away. The courts
will ignore any contract the effect of which is to deprive the
mortgagor of his right to redeem the mortgage. One thing, therefore,
is clear, namely, that the term in the mortgage contract, that on the
failure of the mortgagor to redeem the mortgage within the specified
period of 6 months the mortgagor will have no claim over the
mortgaged property, and mortgage deed will be deemed to be a deed
of sale in favour of the mortgagee, cannot be sustained.... The same
result also follows from Section 60 of the Transfer of Property Act.
So it was said itt Mohammad Sher Khan v. Seth Swami DayaltO.

In Mrutunjay Pani v. Narmada Bala", the mortgagor delivered
possession of tha mortgaged property to the mortgagee and under the
mortgage deed the mortgagee had a duty to pay arrears of rent to the

9. (1892)2Ch 474.
10. (192 1) LR 49 1 A 60, See pp. 166 and 167.
11. AIR 1961 SC 1352.
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mortgagor's landlord. The sale, in which the mortgagee purchased the
mortgagor's equity of redemption was the result of a dereliction of the
aforesaid duty of the mortgagee. Oil question whether the
mortgagor's right to redeem was lost, it was held:

The legal position may he stated thus: (1) The governing principle is

'once a mortgage always a mortgage' till the mortgage is terminated

by the act of the parties themselves, by merger, or by order of the
court. (2) When a mortgagee purchases the equity of redemption in
execution of his mortgage decree with the leave of court or in

execution of a mortgage or money decree obtained by a third parry,

the equity of redemption may be extinguished; and, in that event, the
mortgagor cannot sue for redcmptionwithout getting time sale set

aside. (3) When a mortgagee purchases the mortgaged property by
reason of a default committed by him the mortgage is not
extinguished and the relationship of mortgagor and mortgagcc
continues to subsist even thereafter. for his purchase of the equity u:
redemption is only in trust for the mortgagor (See Section 90 of the
Trusts Act, 1852).

In Murari Lxii v. Dei',karan' 2, a term in the mortgage deed executed
in the State of Aiwar (one of the Rajasthan States) provided that ir the
debt was not paid by the mortgagor within 15 years, the mortgagee
would become the owner of the property. The n1oragor sued to redeem
the property after the stipulated period was over. It was held:

Does the equitable doctrine ensuring the mortgagor's equity of
redemption in spite of a clog created on such equity by stipulations
in the mortgage deed apply to the present case? this question arises
in this form, because, the Transfer of Property Act did not apply to
Aiwar at the time when the mortgage was executed nor at the time
when the 15 years' stipulated period expired .... In Pattablmiramier v.
Vencatarow' 3 , the Privy Council upheld the mortgagee's plea that he
became, the absolute owner of the property at the expiration of the

stipulated period. It was said: stipulations in such contracts were
recognised and enfôrced according to their letter by the ancient

Hindu Law as well as under Mohammedan Law, ...If the ancient law
of the countfy has been modified by any later rule, having the force

12. (1964) 8 SCR 239.
1.	 00) 7
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of law, that rule must be founded either on positive 'legislation or on
established practice; but no specific statutory provision had been
cited before the Board, nor established practice in that behalf had
been proved, The Board however took the precaution of adding: 'it

must not be supposed that their Lordships design to disturb any rule
of property established by judicial decisions so as to form part of the
Law of the P0mm, wherever such may prevail, or to affect any title
founded thereon•

In 7'hunthusawwny Mood 'i/v v. l-/ossain Rowthen 14, Sir James
W. Colville, who delivered the opinion of the Board, referred to the
cutler decision of the Privy Council in Paliablzjramier case, noticed
the trend of judicial pronouncements made by the High Courts in
India while Partabhiramfer case was pending before the Privy
Council, and strongly reiterated the view that the said decisions of
the High Courts were judicially unsound. He referred to the fact that
unfortunately, Pauabhirwnier case 'slept for 9 years, and that in the
interval the Sudar Court, and afterwards the High Court which
succeeded it, continued the course of decision which the former had
given in 1858, to the effect, that stipulations contained in mortgage
deeds which amounted to clog on the equity of redemption could not
be enforced on equitable principles....'

Though the position of the Privy Council decisions is thus clear
and consistent, it would be relevant to observe that traditionally.
Courts in India have been consistently enforcing the principles of
equity which prevent the enforcement of stipulations in mortgage
deeds which unreasonably restrain or restrict the mortgagor's right to
redeem .... Jn fact in Namdea Lokman Lodhi v. Narmadabaj is , this
Court has emphaticall y observed that it is axiomatic that the courts
must apply the principles of justice, equity and good conscience to

transactions which come before them for determination even though

the statutory provisions of the Transfer of Property Act are not made
applicable to these transactions....

It is true that aecordin to Strict letter of the ancient Hindu law, a
stipulation that a mortgagor shall pay the amount advanced to him by

the mortgagee within a specified period was intended to be

14. (1875) LR2IA 241.

IS. (1953) SCR 1009.
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enforced. ...Though this is so, we ought also to add that according to
Sir R.B. Ghose ordinarily, time was not of the essence of the contract
of mortgage in Hindu Law' 6 and in support of this opinion the
learned author quotes with approval Colebrooke's opinion.

It is (thus) material to refer to the recent decisions pronounced
by the Rajasthan High Court .... In Ambalal v. Ambalal' 7 , the
Rajasthan High Court held that Section 60 and its proviso contained
a general principle of law applicable to mortgages in this country,
which would be applicable even in those places where the Transfer
of Property Act may not be in force as such, but where its principles
may be in force....

Similarly in the case of Seleh Raj v. Chandan Mal", the
Rajasthan High Court held that the principle underlying Section 60
may well be regarded to be a salutary one and in accordance with the
principles of equity, justice and good conscience....

The same principle has been applied in Himachal Pradesh (vide
Mainu v. Kishan Singh").

Thus, it is clear that the equitable principle of justice, equity and
good conscience had been consistently applied by civil courts in
dealing with mortgages in a substantial part of Rajasthan and that
lends support to the c ntention of the respondent that it was
recognised even in Alwar and that if a mortgage deed contains a
stipulation which unreasonably restrains or restricts the mortgagor's
equity of redemption courts were empowered to ignore the
stipulation and enforce the mortgagor's right to redeem, subject, of
course, to the genera' law or limitation prescribed in Lilat Ul1If.

In Gulab Chand v. Saraswati20 , in a mortgage by conditional sale of
a perpetual lease, the mortgagor was given 4 years time to repay. It was
also provided in the deed that if the mortgagee received a notice of re-
entry by a public authority (government) for breach of any covenant of
the lease before 4 years, then the transfer in favour of the mortgagee
would be absolute. The mortgagee averted re-entry by performing the

16. Ghose on 'The Law of Mortgage . in India Tagore Law Lectures, 7th Edn., p. 232.

17. ELR (1957) Raj 964.
18. ILR (1957) Raj 88.
19. AIR 1957HP46.
20. AIR 1977 SC 242.
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covenant. It was held that the mortgagor could successfully claim to
redeem, the clause relating' to the transfer becoming absolute, being a
clog on the right of redemption.

In Noakes and Co. V. Rice 21 , the mortgagee was a brewer. The
mortgagor mortgaged the leasehold of a public house to him. The
mortgagor entered into an agreement with the mortgagee-that-the former
would buy all the beer consumed in the public house only from the
mortgagee. It was held that the stipulation would be valid during the
continuance of the mortgage, but on redemption, the mortgagor would be
free from it.

Lord Macnaughten observed: Redemption is of the very essence and
nature of a mortgage.... It is inherent in the thing itself. Equity will not
permit any device or contrivance designed or calculated to prevent or
impede redemption.., when the money secured by a mortgage of land is
paid off, the land itself,, and the owner of the land in the use and
enjoyment of it, must be as free and unfettered to all intents and purposes
as if the'1and had never been made the subject of the security.

That is, the agreement conferring the collateral benefit on the
mortgagee will not be enforceable if it is extended beyond the period of
redemption. The earlier view in England was that whether a stipulation
was reasonable or not, depended on its reasonableness and not whether it
was confined to the period of mortgage or extended beyond the period of
redemption. This view was restored in Kreglinger case p. 252. This rule
does not apply in India. Here, on redemption, the mortgagor is entitled to
get back the property mortgaged free from the debt, as well as every
other obligation. Such an obligation if reasonable may enure during the
subsistence of the mortgage but even that will not survive when the debt
is paid off.

Has become due

The word 'due' shows that the mortgagor could not redeem before
the time fixed for payment, but there can be a specific contract enabling
the mortgagor to redeem earlier. In usufructuary mortgages, the
mortgagor can claim the property as soon as the debt is realised from the
profits even without such provision.

21. (1902) AC 24.

22. Khan Bahadur v. Makhwana, AIR 1930 PC 142.



258	 Transfer of Property Act, 1882	 [Chap.

In Bakhtawar Begarn v. Husajnj Khanam 23, the question was
whether the right to redeem accrued only on the expiration of the period
of nine years for which the contract was made. It was held:

Ordinarily, and in the absence of a special condition entitling the
mortgagor to redeem during the term for which the mortgage is
created, the right of redemption can only arise on the expiration of
the specific period. But there is nothing in law to prevent the parties
from making a provision that the mortgagor may discharge the debt
within the specified period and take back the property. Such a
provision is usually to the advantage of the mortgagor... .Here the
plaintiff's case is that the mortgagors were entitled to recover the
property within the period of nine years on the liquidation of the debt
with the usufruct Qf the property.

Mortgage money

The second part of Section 58(a) shows that it includes principal and
interest. If there are two or more joint mortgagees, a payment to one of
them, even of the whole amount, is valid only to the extent of his share of
the debt. Therefore to operate as a payment in respect of the entire
mortgage it must be paid to all of them jointly.

Since 'mortgage money' inclues both principal and interest,
ordinarily, that is, unless there is an express covenant giving a right sue
for interest separately, the mortgagee cannot bring a separate suit for
interest alone.

Decree of court

The-decree must specifically extinguish the right of redemption. If it
does not do so the mortgage continues to subsist and the mortgagor
continues to have the right to redeem. In Raghunath Singh v. Hansraj
Kunwar24, it was pointed out that the hiortgagor can be deprives of the
right to redeem only 'by means of and in the manner enacted for that
purpose'; and so unless the section is strictly complied with a second suit
for redemption would lie.

23. (1913 . 14) LR 41 IA 84; Lingaiah v. Chikkahanna, AIR 1978 Kant 146: LA:kIlrnana,,v. Alagappa, AIR 1981 Mad 338 (Usufructuary mortgage).
24. ILR 56 All 561 (PC).
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Though the proviso does not say so, the equity of redemption would
also be extinguished by operation of law as when the mortgagee inherits

the tight or purchases the right in execution of a decree obtained by a
third party against the mortgagor. (See p. 254). -

Indivisibility of the mortgage security

Except in the case of the last paragraph to the section a portion of the
mortgaged property cannot be redeemed. The reason is that the
mortgagee values his security as an indivisible whole and if piece-meal
redemption is allowed, the security may depreciate. In Nilakant v. Suresh
Ch,,zder-, the plaintiff obtained a mortgage in 1866. In June 1867 he

filed a Suit for foreclosure. While the suit was pending, in July 1867, the

defendant purchased a part of the mortgaged property in execution of a

decree obtained by a third party against the mortgagor. A decree for

mortgage, accounts, and for sale in default of redemption was passed and
in 1880, the property purchased by the defendant was put up for sale and
the plaintiff purchased the equity of redemption for Rs 1600 and sued the
defendant for possession. The High Court gave the plaintiff a decree for
possession conditional on the defendant's failure to redeem on the basis
that he was himself a purchaser of the equity of redemption and gave the
defendant 6 months' time for redeeming. It was held by the Privy
Council:

It is quite a new thing to hold that the purchaser of a single

fragment of the equity of redemption (defendant) may come without

bringing the other purchasers before the court, and have one account

as between himself and the mortgagee alone, so that the mortgagee

may be paid off piece-meal. Such a law would result in great
injustice to the mortgagee. It would put him to a separate Suit against

each purchaser of a fragment of the equity of redemption though
purchasing without his consent, and he would have separate suits
against each of them, and suits in which no one of the parties would
be bound by anything which took place in a suit against another.
Different proportions of value might be struck in the different suits,
and the utmost confusion and embarrassment would be created.

25. (1885)2 1A 1 71 ',Niuirang V. Jan 'ir, AIR 1985 P& I 1268.
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In Mirza Yadalli Beg v. Tukarani, the mortgagor mortgaged 16
fields to the appellant and sold one of them to the respondent. The
appellant (mortgagee) filed a suit against the mortgagor without
impleading the respondent and in pursuance of a consent decree of
foreclosure entered into possession of 9 of the fields, one of which was
the field sold to respondent. The respondent sought to redeem his
property and it was held that he could redeem the entire mortgage. It was
held by the Privy Council:

According to English law the respondents would have been
entitled to redeem the mortgage in its entirety, subject only to the
safeguarding of the equal title to redeem of any other person who
had a right of redemption... .The respondent being a transferee of the
part of security, by English law, if it applied, would on the one hand
be entitled to redeem the entire mortgage on the properties generally,
and co-relatively could not compel the mortgagee to allow him to
redeem his part.. ..Subject to proper safeguarding of the rights to
redeem, which (Other co-mortgagors) may possess, their Lordships
are of the opinion that it is not the law in India any more than in
England, that one of several mortgagors cannot redeem more than
his share unless the owners of the other shares consent or do not
object.

In Ramchand v. Prabhu DayaP7, i mortgagee (appellant), having
obtained a decree in a suit to enforce his mortgage, bought the mortgaged
property in a judicial sale. On the question as to the amount he must pay
to release the property bought by him from a prior mortgage created by
the mortgagor in respect of that property and three other items in favour
of the respondent, the appellant contended that he need not pay the whole
sum outstanding, because, the respondent himself had released two of the
items from the mortgage. It was held:

Apart from the exception which it recognises, the last clause of
Section 60 was intended to preclude mortgagors or persons deriving
title from them from claiming independently of agreement to have an
equity to redeem their own share on payment of a proportionate part
of the mortgage-money. The High Court, in their Lordships' view
have rightly dismissed the plaintiffs appeal in this case, on the

26. (1921)47 IA 207.
27. (1942) 69 IA 98; Jagir Singh v. Atma Singh, AIR 1979 P&H 70.
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ground that under Section 60 the integrity of a mortgage is not
broken except when the mortgagee has purchased or otherwise
acquired as proprietor a certain portion of the property mortgaged.
[See S. 67(d).]

Suppose A mortgages for Rs 12,000, three properties X, Y and Z
whose values are in the ratio of 1:2:3 to B. A then sells X to C.
Thereafter, in execution of a money decree obtained by some creditor
against A property Y is brought to sale and B, the mortgagee purchases it,
subject to his own mortgage. C is entitled to make partial redemption of
X by paying to B Rs 2000.

The mortgagor may deposit the money in the Court. The mode and
effect of such deposit is set out in Sections 83 and 84.

Section 83 28 provides:

At any time after the principal money payable in respect of any mortgage has become
due and before a suit for redemption of the mortgaged property is barred, the mortgagor,
or any other person entitled to institute such suit, may deposit, in any court in which he
might have instituted such suit, to the account of the mortgagee, the amount remaining due
oil 	 mortgage.

The court shall thereupon cause written notice of the deposit to he served on the
mortgagee, and the mortgagee may, on presenting a petition (verified in a manner pre-
scribed by law for the verification of plaints) stating the amount then due on the mortgage,
and his willingness to accept the money so deposited in full discharge of such amount, and
on depositing in the same court the mortgage-deed and all documents in his possession or
power relating to the mortgaged property, apply for and receive the money, and the
mortgage-deed and all such documents, so deposited shall he delivered to the mortgagor or
such other person as aforesaid.

Where the mortgagee is in possession of the mortgaged property the court shall,
before paying to him the amount so deposited, direct him to deliver possession thereof to
the mortgagor and at the cost of the mortgagor either to retransfer the mortgaged property
to tile mortgagor or to such third person as the mortgagor may direct or to execute and
(where the mortgage has been effected by a registered instrument) have registered an
acknowledgment in writing that any right in derogation of the mortgagor's interest
transferred to the mortgagee has been extinguished.

In Narandas Karsondas v. S.A. Ka,nta,n 29, the respondent Housing
Society, the mortgagor, had taken loan from the co-respondent Finance
Society and mortgaged the property to it under an English mortgage. On

28. liiakur Singh v. Ranibaran Singh, (1972) 2 SCC 740: AIR 1973 SC 45 (mortgagor
held not entitled to mesne profits).

29. (1977) 3 SCC 247: Parnnreshii'aran v. Krishnan, AIR 1992 SC 1135: Mancheri v.
Kuthirniatta,ii, (199(j) 6 scc iss.
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default, the mortgagee exercised his right under the mortgage to sell the
property without intervention of Court and after notice put the property
to sale by public auction. The appellant auction purchaser paid the sums
due. Before the sale was completed by registration etc. the mortgagor
sought to exercise his right of redempton by tendering the amount due,
The appellant based his case on the plea that in such a situation the
mortgagee acts as agent of the mortgagor and hence binds him.

Rejecting the appeal, the Supreme Court held that the right of
redemption which is embodied in Section 60 of the Transfer of Property
Act is available to the mortgagor unless it has been extinguished by the
act of parties. In India it is only on execution of the conveyance and
registration of transfer of the mortgagor's interest by registered
instrument that the mortgagor's right of redemption will be extinguished.
pIne conferment of power to sell without intervention of the Court in a
mortgage-deed by itself will not deprive the mortgagor of this right of
redemption. The extinction of the right of redemption has to be
subsequent to the deed conferring such power. The right of redemption is
not extinguished at the expiry of the period. The equity of redemption is
not extinguished by mere contract for sale.

The mortgagor's right to redeem will survive until there has been
completion of sale by the mortgagee by a registered deed. In England a
sale of property takes place by agreement but it is not so in our country.
The power to sell shall not be exercised unless and until notice in writing
requiring payment of the principal money has been served on the
mortgagor. Further Section 69(3) of the Transfer of Property Act shows
that when a sale has been made in professed exercise of such a power the
title of the purchaser shall not be impeachable on the ground that no case
had arisen to authorise the sale. Therefore, until the sale is complete by
regisration uie morLgagoruues 1101 lOse I 41 u1cicnpiwti.

The English decisions are based on the provisions of the Law of
Property Act, 1925. In England sale is effected by the contract of sale, and
in India an agreement for sale is not a sale or transfer of interest. In
England, a mortgagee gets an equitable interest in the property. Under the
English doctrine a contract of sale transfers an equitable estate to the
purchaser. In India there is no equity or right in property created in favour
ofe purchaser by the contract between the mortgagee and the proposed
purchaser. In India, there is no distinction between legal and equitable
estates. The law of India knows nothing of that distinction between legal
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and equitable property in the sense iii which it was understood when equity
was administered by the Court of Chancery in England. Under the Indian
law, there can be but one owner that is, the legal owner.

A contract of sale does not of itself create any interest in, or charge
on, the property. This is expressly declared in Section 54 of the Transfer
of Property Act. The fiduciary character of the personal obligation
created by a contract for sale is recognised in Section 3 of the Specific
Relief Act, 1963, and in Section 91 of the Trusts Act. The personal
obligation created by a contract of sale is described in Section 40 of the
Transfer of Property Act as an obligation arising out of contract and
annexed to the ownership of property, but not amounting to interest or
easement therein.

In India, the word "transfer" is defined with reference to the word
"convey". The word "transfer" in English law in its narrower and more
usual sense refers to the transfer of an estate in land. The word
"conveys" in Section 5 of the Transfer of Property Act is used in the
wider sense of conveying ownership.

Hence it cannot be held that the mortgagor lost the right of re-
demption just because the property was put in auction. The mortgagor
has a right to redeem unless the sale of the property was complete by
registration in accordance with the provisions of the Registration Act.

It is erroneous to suggest that [he mortgagee is acting as the agent of
the mortgagor in selling the property. The mortgagee exercises his right
under a totally superior claim which is not under the mortgagor, but
against him.

Where the mortgagor binds himself to repay the mortgage-money on
a certain date, and transfers the mortgaged property absolutely to the
mortgagee, but subject to a proviso that he will retransfer it to the
mortgagor upon payment of the mortgage-money as agreed, the
transaction is called an English mortgage.

The Court also referred to Rani C'hhatra Kunzari v, Mohan Bikrarn30,
Rainbaran Prasad v. Rain Mohit Hazra 31 , Abraham Ezra issac Mansoor
v. Abdul Latzf tJsman32, Ellappa Naicker v. Sivasubramanian

30. (1931)58 IA 279: AIR 1931 PC 196: (1931) ILR 10 Pat 851 (PC).
31. (1967) 1 SCR 293: AIR 1967 Sc 744.
32. 1LR 1944 Born 549: AIR 1944 Born 156.
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Maniagram 33 , Meena'kshj Velu v. Kasruri Saku Thala 34 , Waring (Lord) v.
London & Manchester Assurance Co., and Property and Bloodstock
Ltd. v. Enzerton36.

N

Who can Redeem

Section 91 sets out the persons who are entitled to sue for
redemption and hence entitled to deposit. The section provides:

Besides the mortgagor, any of the following persons may redeem, or institute a suit
for redemption of, the mortgaged property namely—

(a) any person (other than the mortgagee of the interct sought to he rcdccrncd)
who has any interest in, or charge upon, the property mortgaged or in or upon
the right to redeem the same;

(Li) any surety for the payment of the mortgage-debt or any part thereof; or
(c) any creditor of the mortgagor who has in a suitfor the administration of his

estate obtained a decree for sale of the mortgaged property.

Clause (a)

If the mortgagor is the lessee of the property, his lessor cannot
redeem, because he has no interest in the tenancy right. So also a Hindu
reversioner is not entitled to redeem, because, lie has no prc.rcnt i;itercl
in the property. But a person who has the smallest interest in the equity
of redemption is entitled to sue under this section. 37 A sub-mortgagee
(See p. 174) of the puisne mortgagee has also the right to redeem
Mirza Yadalli Beg v. Tukararn38.

A mortgagor has thus, after the mortgage money has become due and
before he loses his right to redeem, the following remedies:

(1) pay or tender at the proper time and place under Section 60;

(2) deposit the amount due under Section 83; and (3) sue for re-
demption under this section.

33. (1936) 71 M11607: AIR 1937 Mad 293,
34. ILR(1967)3 Mad 161.
35. (1935) Chancery 310.
36. (1968) LR Chancery 94.
37. Gudarnsnia( v. Ban,vilal, AIR 1971 Raj 175; Raj Narain v. Sant Prasan', (1973) 2 SCC

35: AIR 1973 SC 291: Nabi Rasool v. Md. Maqsliood, AIR 1982 All 503.
38. (1921)47 IA 207; Paridthan Mistrs' v. Aclihiyibar Mixi'.ry, (1996) 5 SCC 526: J3eli Rainv. Snug Ram, AIR 1996 SC 757; Suite of Punjab v. Rn,,, Rakha, AIR 1997 SC 2151.
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The object of Section 83 is to enable a mortgagor to discharge the

mortgage without litigation. If however there is a dispute as to who is the

mortgagee the court will refer the parties to a regular suit.

In Ram Chandra Marwari v. Ranz Keshobati39, the mortgagor after
tendering the amount, according to him due to the mortgagee, deposited
it in court, because the mortgagee refused to deliver the bond. It was
then, by some manoeuvre or contrivance upon which the mortgagee for
reasons best known to him, has deliberately abstained from letting in
light, drawn out by the mortgagee's agent. Thereafter, the mortgagee
filed a suit for a sum which according to him represented the balance due

and interest. It was held:

The Act provides that money lodged, as this was, "in full dis-

charge" of a liability can only be drawn out by a creditor in full

discharge of that liability. The agent of the appellant appointed ad

hoc drew out this money. It is for them to show that he acted under
such conditions that the statutory result does not follow from his act.
If they fail to do this, as they have failed in the present case, then
there is nothing to defeat or modify the operation of the statute, and
the consequences must be those which it prescribes.

The money drawn out must therefore be held to have been drawn out in
full discharge of the mortgagor's liability.

In JIcvancha1 v. Jawa1iir 0, one of the conditions of the mortgage

was that interest shall be paid year after year and if there was default the

mortgagee was at liberty to realise it by suit. The mortgagor made default

at the end of the first year and the mortgagee sued and recovered the

interest. Before the end of the second year, the mortgagor deposited the

principal amount into court but the court dismissed the application to

issue notice to the mortgagee, because, the mortgagor could redeem only

at the cud of the second year. At the end of the second year, the
mortgagee sued for the interest, and obtained a decree. The mortgagor
then filed a suit and contended that since he had deposited the principal
money, no interest was due for the second year under Section 84. It was

held that as the interest due at the end of the second year had not been

paid, nor tendered, nor placed at the mortgagee's disposal by deposit in

court. the condition relating to redemption had not been fulfilled at the

39. (1909) LR 36 IA 85.

40. ILR (1888) 16 Cat 307 (PC).
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close of the second year, when the suit was brought, and that it ought to
be dismissed.

Section 84 provides:

When the mortgagor or such other person as aforesaid has tendered or deposited in
court under Section 83 the amount remaining due on the mortgage, interest on the princi-
pal money shall cease from the date of the tender or in the case of a deposit, where no
previous tender of such amount has been made as soon as the mortgagor or such other
person as aforesaid has done all that has to be done by him to enable the mortgagee to take
such amount out of court, and the notice required by Section 83 has been served on the
mortgagee:

Provided that, where the mortgagor has deposited such amount without having made
a previous tender thereof and has subsequently withdrawn the same or any part thereof,
interest on the principal money shall be payable from the date of such withdrawal.

Nothing in this section or in Section 83 shall be deemed to deprive the mortgagee of
his right to interest when there exists a contract that he shall be entitled to reasonable
notice before payment or tender of the mortgage-money and such notice has not been
given before the making of the tender or deposit as the ease may be.

In Chelikani Venkazarayaninz V. Z.anzindar of Tuni4t , it was also
held:

It is very difficult indeed to say whether or not a man will be
able to have control of money at a future date, and the real question
to be determined here is not whether the money was within the
power of the appellants but whether the mortgagee in the letter he
sent in answer to the offer definitely and unequivocally refused to
accept the money, were it tendered. Before reading this reply it is
well to bear in mind what has been stated by Vice-Chancellor
Wigram in the case of Hunter v. Daniel42, as to the true position in
such a case. He there .cavs.'The nractice of the courts, is not to re-
quire a party to make a formal tender wherefrom the facts stated in
the Bill or from the evidence, it appears the tender would have been
a mere form and that the party to whom it was made would have
refused to accept the money'. Their Lordshps think that, that is a
true and accurate expression of the law, and the question, therefore,
is whether the answer that was sent on behalf of the mortgagee
amounted to a clear refusal to accept the money., Their Lordships
are unable to construe the letter as equivalent to any such clear

41. (1923)LR50IA4I.
42. 4 Hare's Reports 420.
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release to the mortgagor of his obligation to tender the money as is
required in order to justify him in not having presented it for receipt.
From that time to this nothing has in fact been tendered. No money
has been paid into court, and no effort on the part of the mortgagor
has been made to satisfy his obligations under the deed. Their
Lordships, therefore, think that the appellant must fail upon that part
of his appeal.

The necessity for the return of the title deeds under Section 60 arises
because if the mortgagor is not in possession of his title deeds a
presumption may be raised that the mortgage is not discharged.

As regards the delivery of the property is concerned this arises in the
case of a usufructuary mortgage and a further provision is made in this
connection in Sections 62 and 63.

A reconveyance under Section 60 is necessary only when the
mortgage is an English mortgage. Closely connected with this matter,
there are two other Sections 60-A and 60-B. Section 60-A reads as
follows:

(I) Where a mortgagor is entitled to redemption then, on the fulfilment of any
conditions on the fulfilment of which he would be entitled to require a retransfcr, he may
require the mortgagee, instead of retransferring the property, to assign the mortgage debt
and transfer the mortgaged property to such third per on as the mortgagor may direct; and
the mortgagee shall be bound to assign and transfer accordingly.

(2) The rights conferred by the section belong to and may be enforced by the
mortgagor or by any encumbrancer notwithstanding an intermediate encumbrance; but the
requisition of any encumbrancer shall prevail over a requisition of the mortgagor and, as
between encumbranccrs, the requisition of a prior encumbrancer shall prevail over that of
a subsequent encumbrancer.

(3)The provisions of this section do not apply i the case of a mortgagee who is or
has been in possession.

Clause 1

This deals with the right of the mortgagor to require the mortgagee to
assign the mortgage to a third person.

Clause 2

Encumbrancer is a person who has an encumbrance over another's
property, such as a puisne mortgagee.
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Clause 3

If a mortgagee in possession is allowed to transfer the mortgage to a
third party, he will have to transfer the possession also and questions of
accounts between such mortgagees and the mortgagor would arise and
complicate matters. That is the reason for the exception. Section 60-B
reads as follows:

A mortgagor, as long as his right of redemption subsists, shall be entitled at all
reasonable times, at his request and at his own cost, and on payment of the mortgagee's
costs and expenses in this behalf, to inspect and make copies or abstracts of, or cxtracts,
from, documents of title relating to the mortgaged properly which arc in the custody or
power of the mortgagee.

One other point may be noticed which arises as a result of the repeal
of Section 99 by Order 34, Rule 14, Civil Procedure Code. The legal
position is as follows: A mortgagee can have the mortgage property sold
in satisfaction of any claim of his against the mortgagor which is not
connected with the mortgage. Therefore, if the mortgagee purchases the
property in a sale in execution of the money decree, unconnected with
the mortgage, he will get the right with mortgagor's right to redeem
extinguished, provided the purchase is with leave of Court. 43 But if the
decree is on the personal covenant in the mortgage, then it is a claim
under the mortgage, and the mortgagee cannot deprive the mortgagor of
his right to rcdeem. This ohibition does not however apply where the
mortgagee purchases in execution of a decree by a third person,
irrespective of whether the decree is a decree of mortgage or a money
decree.

The rules as to partial redemption may he sumnarised as below (last
I )1 -	 l"J"

(I) The general rule is that a mortgage should be regarded as one,
entire and indivisible, that is, one of the several mortgagors
cannot redeem his share of the property on payment of his
share of the debt.

(2) Such a co-mortgagor may however redeem the entire property
by paying the entire debt.

() He may then ask for contribution from other co-mortgagors.

43. Ma/i,-thjr Prasad v. McNagltten, ILR 16 Cal 682 (PC).
44. Kltiarajmal v. Daiin, ILR 32 Cal 296 (PC).
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(4) If a mortgagee acquires a share in the property, the
indivisibility of the mortgage comes to an end. (The word
'mort gagee' includes all the mortgagees if there is more than
one). The result is that the debt is reduced to the extent of such
acquisition and the rest of the properties are liable only for the
balance of the debt.

(5) Once the indivisibility is gone, one co-mortgagor can redeem
his share only.

(6) If a mortgagee releases a portion of thepropertyor releases
one of the co-inortgagors, the indivisibility does not cease.

(7) If the mortgagee consents—the consent being given to all co-
rnortgagors, if there is more than one—a partial redemption is
allowed.

(8) Partial foreclosure and partial redemption are thus allowed if
the mortgagor consents in one case and the mortgagee in the
other.

Section 61 provides for another right of the mortgagor. It provides:

A mortgagor who has cxccutcd two or more mortgages in favour of the same mort-

gagee shall, in the absence of a contract to the contrary, when the principal money of any

two or more of the mortgages has become duc, be entitled to redeem any one such mort-

gage separately, or any two or more of such mortgages together.

Scope

The section applies to any number of mortgages by the same mort-
gagor to the same mortgagee, and after the amendment in 1929, not only
to cases where different properties are mortgaged but also where the
same property is mortgaged under successive mortgages. If a mortgagor
came to court, prior to the passing of the Act, for redeeming mortgaged
property he had to discharge all the mortgage debts due to the mortgagee
from the mortgagor, that is, the mortgagee was entitled to consolidate the
mortgages. This doctrine of consolidation was abolished in England and
by the Act in India. There can however be an express contract to the
contrary permitting consolidation. (See also Section 67-A)

Consolidation of secured and unsecured debts

This is not ordinarily possible. Any agreement by which the mort-
gagee tries to get a personal loan and a mortgage loan paid at the same
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time would be considered a clog. If the money debt however creates a
charge on the property, an express contract of consolidation is enforce-
able. In a case where, after incurring a simple money debt, the debtor
executes a mortgage in which he agrees not to redeem the mortgage
without paying off the debt, it could be treated as an express covenant for
consolidation on'the ground that the subsequent mortgage is also a
security for the earlier debt.

Tacking

One other rule namely prohibition of tacking by the mortgagee,
except to a limited extent, iiay be dealt with in this chapter as a right of
the mortgagor. Suppose the mortgagor borrows Rs 1000 from A and
mortgages his property. On the security of the same property, suppose lie
borrows Rs 200 and Rs 300 from B and C respectively and thereafter
borrows another sum of Rs 200 from A. If A did not know of the
advances made by B and C, he could S tack' his subsequent loan of
Rs 200 to the first loan of Rs 1000 and claim preference over B and C,
but the right to tack is now modified by Sections 93 and 79.

Section 93 provides:

No mortgagee paying off a prior mortgage, whether with or without notice of an
intermediate mortgage, shall thereby acquire any priority in respect of his original security;
and, except in the case provided for by Section 79, no mortgagee making a subsequent
advance to the mortgagor, whether with or without notice of an intermediate mortgage, shall
thereby acquire any priority in respect of his security for such subsequent advance.

When a third mortgagee, pays oft the first mortgage, by 6ectioll
he is subrogated to the first mortgagee's rights; but the third mortgagee
cannot tack on his own mortgage to the first and claim priority over the
intermediate mortgage. The only extent to which tacking is permitted is
set out in Section 79 which deals with further advances.

And Section 79 provides:

If a mortgage made to secure future advances, the performance of an engagement or
the balance of a running account, expresses the maximum to be secured thereby, a subse-
quent mortgage of the same property shall, if made with notice of the prior mortgage, be
postponed to the prior mortgage in respect of all advances or debts not exceeding the
maximum, though made or allowed with notice of the subsequent mortgage.
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Illustration

A mortgages Sultanpur to his bankers, B & Co., to secure the balance of his account
with them to the extent of Rs 10,000. .4 then mortgages Sultanpur to C. to secure
Rs 10,000, C having notice of the mortgage to B & Co., and C gives notice to B & Co., of
the second mortgage. At the date of the second mortgage, the balance due to B & Co., does
not exceed Rs 5000, B & Co., subsequently advance to A sums making the balance of the
account against him exceed the sum of Rs 10,000. B & Co., are entitled, to the extent of
Rs 10.000, to priority over C.

English law

The English rule is slightly different.. In the illustration B was
entitled to priority because C had notice of B's mortgage. Under the Eng-
lish rule, B would have priority only if he had no notice of the mortgage
in C's favour.

Scope

In Dalip Naravan v. Chait Narayan45, it was said:

The genera] rule laid down (in Sections 79 and 80) is that a
mortgagee, making a further advance, shall not in respect of that
advance acquire any priority as against an intermediate mortgagee;
but this is subject to the exception that the intermediate mortgagee
who has notice of the prior mortgage is postponed in respect of
advances subsequently made on the security of that mortgage,
provided it expresses the maximum to be secured thereby and that
maximum is not exceeded. (In the present case the prior mortgage
was registered on 11th October, 1900 and the subsequent mortgage
on 12th October, 1900). Even if, therefore, the view taken, namely,
that registration is equivalent to notice, were adopted, it could not be
said that the subsequent mortgagee had notice of the prior mortgage;
before the puisne encumbrancer negotiated for the advance of his
money, he could not have discovered by the most diligent search in
the registration office, the fact of the prior mortgage.

In Imperial Bank of India v, U. Rai Gyaw, the mortgagor deposited
title deeds of his property with the Bank, to secure advances to be made
by the Bank, but later mortgaged the property to the respondent without

45. (1912)lô Cal [J394.
46. (1923) 50 IA 283.
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notice to the Bank. The later mortgage was registered but the respondent
did not ask for the title-deeds. On the question of priority between the
appellant and the respondent, it was held:

It is to be observed that there is here no distinction between legal
and equitable mortgages as in English law, where the legal mortgage
will always prevail against the equitable unless the holder of the
legal has done or omit(ed to do something which prevents him in
equity from asserting his paramount rights.

The various classes of mortgages are merely described, and then
as regards mortgage by deposit of title-deeds, that is spoken of as a
known method. That known method had consisted in applying the
doctrine of English law that such deposit effected a mortgage good
against the mortgagor, although no actual conveyance of the property
had been made, may be taken as certain,.,.and consequently priority
sections had application.

Priority is dealt with in general terms by Section 48, and this is
what is expressed in the old maxim qui prior est tempore potior Cs:

jure. But priority is specifically dealt with in Sections 78, 79 and
80.... The two points which arise are:

(1) Whether the registration of the respondent's mortgage was
ipso facto notice to the Bank, thus preventing the Bank from making
further advances upon the doctrine of Hopkinson v. Ro1r 7 , and (2)
whether th fact that the respondent in taking the mortgage did not
ask for the title-deeds. brought into play Section 78....

Their Lordships think that the words ot section i mean thaL the
mortgage there referred to must express a maximum. The opening
words denominate the different classes of mortgages, but to bring
them under Section 79, they must have the common feature of a
maximum expressed.... 'Future' from the context must mean
subsequent to the intermediate mortgage and if that is so, then in the
sense of the section an advance when made after another mortgage is
granted becomes a 'future' advance .... The Bank which had no
maximum expressed so as to get the benefit of Section 79 took the
risk of there being an intermediate mortgage. Their further advances

47. 9HLC514.
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could not in any sense be said to have been induced by any action of
the respondents and Section 78 does not apply.

Considerations as to th p exigencies of business, while founded
on views as to business which are obviously of the greatest practical
importance would, in their Lordships' opinion, be rather guroents
for the invocation of the Legislatu're than an incentive to the putting
of a forced construction on sections of an Act which in themselves
were, in their Lordships' judgment, capable of only one
interpretation. It may however be not amiss to point out that, in their
Lordships' view the remedy is given in the Act itself, and that is by
the insertion in the arrangements for such mortgages of a maximum
as indicated by Section 79. The insertion of such a maximum elides
the result which otherwise would obtain in the case of Hopkinson v.

Roli. It is true that the subsequent mortgage must he made with
notice of the prior mortgage which includes the maximum. But a
case like the present, where the lender took the subsequent mortgage
without asking for the title-deeds, would be met by Section 3 of the
Act ... for a mortgagee taking a mortgage in t place where he knew
the mortgages by deposit of title-deeds were legal and usual and not
10 ascertain whether the title-deeds were already pledged was such
abstention from an enquiry which he ought to have made or such
negligence as to infer notice in terms of the section.... If there had
been a maximum then the case would hnvc fallen under Section 79.

Exercises

I . Explain 'Once a mortgage always a mortgage. (pp. 247-257)

2. Can a mortgage he made iricdcemahle after a period? (pp. 248-250)

3. What arc the rules regarding partial redemption'? (p. 268)

4. What is consolidation? ( pp. 269-270)

5. What is the rule of priority between mortgagees? (pp. 270-273)

6. How can a mortgagor stop the running of interest after his debt has become
due? ( pp. 261-204 & 266)

7. Explain tacking'. (pp. 270-273)
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Rights of a Mortgagee Against Other

Mortgagees

These can be dealt with under three heads namely, pIio!iticS, sub-
rogation and marshalling and contribution,

Priorities

The general rule is in Section 48. It is subject to two exceptions.
iamely, Sections 78 and 94. Section 78 provides:

Where, through the fraud, misrepresentation or gross neglect of a lrlor mortgagee.
.nother person has been induced to advance money on ihc sccuriiy of the mortaec(l
)i°operty, the prior mortgagee shall he postponed to the subsequent mouigamcc,

See Section 48, for the general rule. For 'fraud' and
'misrepresentation' see Sections 17 and 18 of the Contract Act.

In Raman CJtetIy v. Steel Bros', a mortgagee (appellant) induced the
respondent to advance money to the mortgagor by representing that the
mortgaged propert y was free from encuiiibranccs. It was held:

The appellant, having thus concurred in inducing the
respondents to advance their money, as a first charge, cannot now
turn round and claim priority ovçr that charge in favour of their own
mortgage subsisting from an earlier date.

In Cat/iirescwi v Natc/tiappa2. relief was claimed against We
ippcllant on the foo(ing of his being a subsequent encLtillbruncer. The
'ippellant claimed priority oil 	 basis of all 	 between himself
and the respondent, the evidence regarding which was unsatisfactor y . It
was held:

The appellant's bond is later than that of the respondent, which
being duly registered confers, unless displaced, it 	 securit y in
priority to all of it 	 date. The onus lies oil 	 appellant to
displace that priority... The appellant had fat led to prove the

I. (1911)2MLJ936(pC)

2. AIR 1933 PC 191 State Rank of liulic, v. Keraic, Financial Cnrp;., AIR 1983 Ker 38.
[274]
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agreement, which it was essential for him to prove for the purpose of
establishing the priority which he claimed.

If a mortgagor deposits his title deeds witha bank to secure a debt or
an overdraft, but the manager of the bank allows the mortgagor to take
back the title deeds and thus enables the mortgagor to create another
rnot-tgage by deposit of title deeds, it would he a case of gross neglect on
the part of the manager of the first bank and the mortgage in favour of his
bank will lose its priority.

Section 94 provides:

Where a property is mortagcd lot successive dehis to successive morigagecs, a
nicsnc niortgziece has the same rights against mortgagees posterior to himself as he has
against the met I g agot

This section together with Section 91(a) embodies the rule
picturcstiueiy stated as 'redeem up and foreclose down'. Suppose a
mortgagor niortgagcs his property successively one after the other in
Favour of A, /3 and C. B as the assignee of the equity of redemption can
redeem A under Section 91. Similarly. C can redeem both A and B.
Under this section (Section 94) B can toreciose C who is an assignee of
the equity of redemption and the mortgagor; and it can foreclose both B
and C who are only transferees of the equity of redemption and of corrse
the mortgagor.3

There is also another English rule which states that you can foreclose
Without redeeming, but you cannot redeem without foreclosing. For
example, in the above illustration, B can foreclose C and the mortgagor
without redeeming A. But this rule does not apply strictly in India,
because under Order XXXIV, Rule I of Code o1 Civil Procedure all
persons having interest in the mortgage security or in the right of
redemption are required to be made parties; and though under its
Explanation a prior mortgagee is not a necessary party to certain suits, in
practice, to avoid multiplicity of suits and complications regarding the
taking of accounts, all interested persons are made parties.

As a result of the Explanation to 0. XXXIV, R. 1, CPC, there is
another possibility: there can be foreclosure without redemption, but

3. ('Iu'Ianuwna v. l'nrant>'.sii'orcz,i, AIR I Q7 I Kcr . (f13); Rantonioluuirtru V.

Knnka Ioirjiilie, AIR 1980 AP 305: ( V RiIit'd/iür V. Lak.>Jtn,,I(rrO.v(mlnwi, 1980
Stipp SC(2 010: AIR 198 t SC 160: Moluuithn . llasub. AIR983Kant 13: /tnor Ali
v. //aijwii/i, AIR 953 All P)7: Jo ,ç> /)eui v. ii,iIou, AIR 984 Pat 362: ./aniint v.
Punjab, AIR 1984 P&1-13 11.
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there cannqt be redemption without foreclosure. Suppose M, the owner
of a property mortgages it to A, B and C in that order. A is entitled to
foreclose (in the general sense i.e. bring to sale) as against /vl, B and C.
Similarly, B is entitled to foreclose M and C without intpleading A.
Therefore, there can be foreclosure without redemption. But, if B files a
suit for redemption against A, Al and C are necessary parties to that suit
and so B will be foreclosing M and C. That is, there cannot be
redemption of A without foreclosing M and C.

Subrogation

Subrogation means substitution. When a person pays off a
mortgagee, in certain circumstances, that person is entitled to the rights
of the mortgagee, that is, entitled to be substituted for the mortgagee. The
right of subrogation is dealt with in Section 92.

This section deals with two kinds of subrogation: one, b y operation
of law or legal subrogation and the other by agreement or conventional

subrogation. The former arises when the person discharges the mortgage
because he has some interest of his own in the property to protect, or an
obligation, express or implied, to repay. The latter arises when there is an
ugreeiñent in writing i-egi.rtcred that the person paying, off should be
sub rogated.

The section provides as follows:

Any of the persons referred to in Section 91 (other than the mortgagor) and any co-

mortgagor shall, on redeeming property subject to the mortgage, have, so far as regards

redemption, foreclosure or sale of such property, the same rights as the inortgagcc whose

mortgage nc redeems may have against tne mortgagor or any other mortgagee.

The right conferred by this section is called the right of subrogation, und a person

acquiring the same is said to be subrogated to the rights of the mortgagee whose mortgage
he redeems.

A person who has advanced to a mortgagor money with which the mortgage has been

redeemed shall be subrogated to the rights of the mortagec whose mortgage has been

redeemed, if the mortgagor has by a registered instrument agreed that such persons shall
be so subrogated.

Nothing in this section shall be deemed to confer a right of subrogation on any

person unless the mortgage in respect of which the right is claimed has been redeemed in
fulL
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The principles underlying subrogation are fully explained in the
following cases, though some of them arose before the Act was passed

and some under the Act before amendment.

In Ram Tuhul Singh v. Biseswar Lill Sahoo 4, the appellant was a

shareholder in a certain estate which was sold for arrears of Government
revenue, and the surplus was left in the hands of Collector. The

appellant's share in the surplus was about Rs 35,000. A creditor of the

appellant attached this interest and obtained an order for its sale and it
was bought by the respondent for Rs 8000 and the sale was confirmed in

spite of protests and objections by the appellant. The respondent
thereafter petitioned the Collector for payment to him of Rs 35,000 and
odd; but as in the meanwhile the revenue sale was set aside the Collector
refused to pay. The respondent then instituted a suit for recovery of Rs

8000 with interest. It was held:

What was the real nature of their purchase at the execution sale?
What did they buy? They bought the appellant's interest in the
surplus procccds, subject to the contingency of his succeeding in his

suit to set aside the revenue sale, in which event that interest would
become nil. They did this with their eyes open, since, at least before

the sale was confirmed, they had notice that the suit had been

commenced. There was no warranty or contract on his part. The sale

was held under proceedings in invitwn, and indeed against his

express protest. The parties were at arms length. The appellant was
free to prosecute his suit; the respondents free to impose their rights,
should he fail, to the uttermost farthing. What they bought, then, was
the chance of getting Rs 35,000 for Rs 8000 dependent on the
happening or non-happening of a certain event, and a substantial

chance it must be taken to have been, since the construction of the

clause on which the right to annul the sale depended was doubtful,
and the court of first instance determined the question against the

appellant. If that judgment had stood, he would have lost his land;
and the respondents would have taken from him all its proceeds
except the Rs 8000 applied in satisfaction of his debts. It is difficult

to see upon what general equity existing between parties thus
situated the appellant ought to be compelled to restore the
respondents to their original position, because the event on which

they speculated has ultimately gone against them.

4. (1875) LR2IA 131.
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Then it is said that if thc respondents fail in the present suit the
appellant will not only keep the estate which he has recovered, but
will get debts to the amount of Rs 8000 for which his property was
liable to be attached and sold, paid with the plaintiff's money.

But, even if this were true, it is not in evefl' care in which 0 Juan
has benefited by the money of another, that an obligation 10 repaythat money arises. The question is not to he determined b y nice
considerations of what may he fair or proper, accoiiliiig to the
highest mnorali. To Support such a suit there innst be an obligation,
express or implied, to repay. 11 is well settled that there is no such
obligation in the case of a voluntary pawnent b y A of B's debt. Still
less will the action lie when the money has been paid, as here,
against the will of the party for whose use it is supposed to have
been paid. Stakes v. Len iis.

The same principle in regard to voluntary payment applies in the
case of subrogation also.

In Gokuldoss v. Rambux, the appellant purchased the equity of
redemption in property mortgaged and paid off the first mortgage with
notice of a second. mortgage. The second mortgagee instiltrtcd 

it suit to
enforce his mortgage. It was held:

The doctrine in Toulmjn v. Steere7 . is that in the case of it

purchase from the owner of an equity of redemption, the purchaser

with notice, whether actual or constructive of other encumbrances,
is not, in the absence of any contemporaneous expression of inten-
tion, entitled as against the other encumbraricers of whose securities

Ccc, ;	 liU	 so pa 16 00 are
not extinguished .... In India the art of c on veyancing has been and is
of a very simple character, Their Lordships cannot find that a Foruml
transfer of a mortgage is ever made, or an intention to keep it alive

ever formally expressed. To apply to such a practice the doctrine of
Tozthnjn v. Sreere8 seems to them likely not to promote justice and
equity, but to lead to confusion, to multiplication of documents, to
useless technicalities, to expense, and to litigation.

5. 2JTR.
6. (1884) LR It IA 126: ILR 10 Cal 1035 (PC).
7. 3Mer210.
8. ibid.
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The obvious question to ask in the interest of justice, equity and
good conscience, is what was the intention of the party paying off the

charge. He had a right to extinguish it and a right to keep it alive. If there

is no express evidence of the intention, what intention should be ascribed

to him? The ordinary rule is that a man having a right to act in either of
two ways, shall be assumed to have acted according to his interest.
Therefore the purchaser must be assumed to have intended to keep the

first mortgage alive, and therefore, he was entitled to stand in the place

of the first mortgagee and to retain possession against the second

nortga gee.

In this case, property was sold subject to two mortgages. The
purchaser paid off the first mortgage in favour of a Bank, and, in a Suit

by the second mortgagee claimed that he has subrogated to the rights of

the first mortgagee. The Judicial Committee observed:

The debt to the Bank was not paid out of the purchase money. The

appellant purchased the interest of the mortgagor onl y, and did not in

cmv nov hind luinself to pa y off the debt. When he paid the Bank, some

six months afterwards. it was not because he was under an obligation to

do SO.

Two points follow from these observations:

(1) A purchaser who pays the mortgage from the purchase ,none

will not he allowed to claim subrogation. The reason is, it is

really the vendor-mortgagor who is paying in such a case
through the hands of the purchaser. and there is no question of
a mortgagor claiming right of subrogation. He is surely doing

his duty and is not entitled to any security. 'There is nobody

against whom he need to enforce the security thus set free by

himself'. The test in such cases is to see whose money has
been paid. Is it in addition to the purchase money or out of the

purchase money'?

(2) If there is a covenant under which the purchaser undertakes to

pay, he will not. be allowed the right of subrogation, because

there is no difference between himself and the mortgagor.

This case arose before the Act was passed and subrogation was made

a matter of intention and presumed intention.

Further the intention to keep alive the first mortgage is obvious.
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In Dinobujid/ju Shaw C/zowdhry v. Joginayn Dasi9, property was
attached in execution of a decree, and the owner of the property in

ignorance of the attachment and in pursuance of a fair arranginenr with
the respondent paid off an earlier mortgage from money borrowed frQm

the respondent and mortgaged the property to the respondent. The
intention of the parties was to give the respondent a first charge on the

property. Thereafter, in pursuance of the attachment, the property was
sold and the appellant purchased it. The appellant was informed of the
discharge of the earlier mortgage and of the mortgage in respondent's
favour before he purchased it. He however, claimed that he was entitled
to the property free from encumbrances on' the ground that the'
respondent's mortgage was after the property was attached. It was held:

The law upon this subject and its application to transactions in
India will be found in Mohesh Lal v. Mohunt Bawan Da y ' 0, and
Gokuldoss v. Rambux". The subordinate judge has summed it up
correctly thus. 'When the owner of an estate pays charges on the
estate which he is not personally liable to pay, the question whether
those charges are to be considered as extinguished or as kept alive
fr his benefit is simply a question of intention. The intention may he
found in the circumstances attending the transaction, or ma y he
presumed from a consideration of' the fact whether it is or is not for
his benefit that the charge should be kept on foot'. l'Ierc the
mortgagor was paying off his own debts, but he was doing so for the
benefit of the respondent and in performance of the agreement with
him. The respondent was intended to have the first and only charge,
and it is idle to contend that there was any intention to extinguish the

old mortgages for the benefit of the execution creditor or any
purchaser at the safe.

This case arose after the Act was passed but before the present
section was enacted in 1929. The law of subrogation was continued to be
considered as a matter of intention.

In Mo/id. Ibrahim Hossain K/iaiz v. Ainbika Pcrshac/ Sinch' 2 , there
was a zurpes/igi mortgage of 1874 and the properties comprised therein
were mortgaged under a simple mortgage to one Mst. Alfan in 1888; the

9. (1902) LR29 IA 9.
10. (1883)LR 10 1A 162.
II. (1884)LR LILA 126: ILR 10 Cal 1035 (PC).
12. (1912) LR 39 IA 68.-
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mortgage money was applied for discharging the zurpeshgi mortgage,

and the zurpeshgi deed was handed over to the later mortgagee. In a suit

by the simple mortgagee to enforce the mortgage by sale of the

properties, it was held:

It has been held by this Board in Mohesh Li1 v. Mohunt Bawan

Das' 3 , that whether a mortgage paid off is extinguished or kept alive
depends upon the intention of the parties. It has also been held by
this Board in Gokuldoss v. Ranibux 14 , that the ordinary rule is that a
man having a right to act in either of two ways shall be assumed to
have acted according to his interests. III last-mentioned case it
was held by this Board that the purchaser of an equity of redemption
in immovable property situated in India, who, having notice of a
second mortgage, paid off a first mortgage upon the property without

an assignment of the first mortgage to him, must be assumed, ac-
cording to the rule of justice, equity and good conscience, to have

intended to keep the first mortgage alive, and consequently was

entitled to stand in the place of the first mortgagee and to retain

possession against the second mortgagee until repayment. In that
case this Board was pressed to apply the doctrine of Toulmin V.

Steere 0, but this Board observed that: ''In India the art of
conveyancing has been and is of a very simple character. Their
Lordships cannot find that formal transfer of a mortgage is ever
made, or an intention to keep it -alive ever formally expressed- To
apply to such a practice the doctrine of Ton/win v. Sreere 16 seems to

them likely, not to promote justice and equity, but to lead to

confusion, to multiplication of documents, to useless technicalities,

to expense and to litigation". And their Lordships in that case held

that the obvious question to ask, in the interests of justice, equity,

and good conscience, is what was the intention of the party paying

off the charge? What this Board said in 1884 as to the art of con-
veyancing in India, and the practice in such cases, is Inie as to the art
of conveyancing and the practice in such cases at the present day.
The law on these points applied in the judgments of this Board in
Mohesh Lzl v. Mohunt I3awan Dos' and Gokuldoss v. Ra/nbiL1 8 was

3. (1883) LR 10 IA 62.

14. (1884) LR lilA I26 1 L 10 Cal 1035 (PC).

tS. 3Mcr210.

16. 3Mcr2I0.

17. (1883)LR 10 IA 62.
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subsequently applied by this Board in Dinobundhu S/iais' C/zowdh,-,'
V. Jogmaya Dasi 19 . Applying the rule of justice, equity, and good
conscience, their Lordships in this appeal hold that the charge
created by the zurpeshgi deed of 1874, was kept alive for the benefit
of Mst. Alfan.

In Malireddi Ayvareddi v. Gopa1akrishnaya 20 , certain lands were
subject to three mortgages. The first and third were upon the lands
merely, but the second was on the crops as well as the land. The pur-
chaser from the mortgagor paid to the second mort gagee money to save
the crops from sales in execution of the decree which he obtained oil

mortgage. On the question of priority between the purchaser and the third
mortgagee, it was held:

It is now settled law that where in India there are several
mortgages on a property, the owner of the property subject to the

mortgages may, if he pays off an earlier charge, treat himself as

buying it and stand in the same position as his vendor, or to put it in
another way. he may keep the encumbrance alive for his benefit and
thus come in before a later mortgagee. This rule would not apply ii
the owner of the property had covenanted to pay the later mortgage
debt, but in this case, there was no such personal covenant, Ii L

further to be presumed, and indeed the statute so enacts (Transfer of

Property Act, Section 101) that if there is no indication to file
contrary the owner has intended to have kept alive the previous
charge if it would be for his benefit.

In Nasirudc/jn v. Alimad I-lu.vain 21 , there was it for specific
performance of a contract to sell land. The defendants were subsequent

purchasers with knowledge of the contract. As purchasers they
discharged mortgages upon the property. The suit was decreed. It was
also held:

It seems the appellants (defendants) have, invirlue of their claim
to be purchasers, discharged mortgages upon the property. In respect
of any money paid by way of such discharge the y are entitled to
stand in the shoes of the mortgagees whom they have paid off.

18. (1884)LR lilA 126: Il.R 10 Cal 1035 (PC).
19. (1902) LR N . 	 9.
20. (1924) LR5I IA 140.
21. AIR 1926 PC 109.
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Under the present law, if subrogation is specifically provided for in
favour of the person paying, by a registered instrument, then such a
person would be entitled to subrogation. [See Sec. 92(3)]

In Janaki Nat/i Ro y v. Prwnatha Nat/i MaIia22, the mortgagor
apexecuted four mortgages in favour of the pellant on four different

items of property, A, B. C and D on diIfcrcnt dates successively. The
terms of the mortgages were so worded that each mortgage was a
mortgage of the item dealt with as well as an additional security for the
earlier mortgages. Thereafter, he mortgaged all the properties to the
respondent for money to be advanced by him to pay off the mortgages in

favour of the appellant, the respondent being subrogated to the rights of
the appellant. The respondent paid off the amount due on mortgages
relating to properties A, 13 and C but not on D. In a suit by the appellant
to enforce the rights under the 4th mortgage with respect to item D and in
default of payment, for sale of all the properties of A, 13, C and D, the
respondent contended that he had a priority with respect tothe items, A,
B, and C having been subrogated to the position of the appellant as first
mortgagee. It was held:

The doctrine of consolidation has nothing to do with the case.

That doctrine can only apply when a mortgagee holds (say) a
mortgage on property A and also a separate mortgage on property B

belonging to the same mortgagor. In such a case after the expiry of
the legal right of redemption the mortgagor in cases where the right

of' consolidation is still applicable is only allowed to exercise his
equitable right of redemption of the one property on the terms of
redeeming the other. Ii the cascs ' bawever of a mortgagee holding a
first mortgage on property A and z, ;o a second mortgage on the same
property, the mortgagor cannot o.: payment of the first mortgage
redeem the property, that is to say, claim a reconvcyance and
deliveiv of the title-deeds, and so forth, unless he repays what is due

on the second mortgage. But this is net because of the doctrine of
consolidation but by reason of fact that he has a second mortgage on
the property....

(In the present case), the properties (A, B and C) themselves

could not be wholly redeemed because of the charge thereon of the
sum advanced under the 4th mortgage, a position that was

22. (1939) LR 67 tA 82.
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recognised by the express terms of that mortgage. This did not
however in any way affect the right of a person other than the
mortgagor himself on paying or providing for the payment of the
sums due under the first three mortgages to be subrogatcd to the
rights of the appellant....

Taking first the law as it stood in December 1927, it has
nowhere been better expressed than it was by Mookerjee, J., in
Gurdeo Singh v. Chandrikah Singh 3 . That learned Judge said thus
'It may be said in general that to entitLe one to invoke the equitable
right of subrogation he must either occupy the position of a surety of

the debt or must have made the payment under an agreement with
the debtor or creditor that he should receive and hold an assignment
of the debt as security or lie must stand in such it to the
mortgaged premises that his interest cannot otherwise be adequately
protected'....Mookerjee, J., however went on to point out that a
person who claims to be subrogated Ic the rights of a mortgagee
must pay the entire amount of the encumbrance in question. Payment
of a portion only of the encumbrance is not sufficient. It is obvious,

he said, that the contrary views would lead to endless difficulties.

With these observations of the learned judge, their Lordships desire

to express their entire agreement. It is indeed to be observed that

such a qualification of the right of subrogation applies whether the
right be claimed under the statute or under the pre-existing law.

Turning now to the statute the first thing to be observed is that
para 3 of Section 92 only applies where the mortgage has been
redeemed. In the present case it is said that the mortgage has not
eeu iedeeweU utui	 ....	 a i	 veyi;ec, i

in India takes the place of a reconveyaricc. This contention however
loses sight of the distinction between the redemption of a mortgage

and the redemption of the property mortgaged. In their Lordships'

opinion it is clear that the words in tt section 'mortgage has been
redeemed' refer merely to the payment of the mortgage money and

not to an extinction of the mortgagee's rights over the mortgaged
property. If such rights had become extinguished there would be
none to which the person advancing the money could be subrogated.
Para 4 moreover seems to contemplate that a mortgage may be
redeemed in part, and this clearly shows that by redemption is meant

23. (1909) ILR 36 Cal 193.
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no more than payment of the mortgage money. That being so, and
the mortgage of the respondent having been duly registered he is
entitled to be subrogatcd to the rights of the appellant under the first

three mortgages by virtue of the plain terms of Section 92 if such
section be applicable....

(On the terms of the mortgage it was held that the 4th mortgage was
not a comprehensive mortgage of all the properties, and therefore there
was a complete redemption of the independent mortgages on items, A, B
and C and therefore the respondent was entitled to be subrogated to the
appellant's rights with respect to those three mortgages.)

In L.alci Manniohan Dos v. Janki Prasad 4 , a suit was instituted
against an idol claiming money on it mortgage. The appellant loaned
money to the respondent, who was one of managers of the idol and with
that money the decree debt in the suit was discharged and in consequence
the idol was benefited and the trust freed from the burden of the decree
debt. On the question whether the appellant by discharging the mortgage

debt by loan had subrogatcd himself to the rights of the decree-holder in
the suit against the idol, it was held:

The doctrine of subrogation is in essence a simple matter. It

means the substitution of one creditor for another. The law of
subrogation in India is contained in Section 92, T.P. Act. This
section is new and was inserted by Section 47 of the Act 20 of 1929.
By Section 39 of the Amending Act, Sections 74 and 75, T.P. Act,
which contained only in an imperfect form the law of subrogation,
were repealed. The new section deals with the rights of subrogation

of two different classes of persons. Paragraph 1 deals with the rights

of persons who have an existing interest in the property. Paragraph 3

with reference to which the case of the appellant was argued deals
with the rights of strangers who acquire an interest in the property.

The right mentioned in paragraph 3, referred to usually as
'conventional or contractual' subrogation is founded upon the
principle of an agreement between a borrower and a lender, that the
lender shall be subrogated to the rights of the original creditor. As
Section 92 was not in force at the time of the suit mortgage, the
question was raised whether or not it has retrospective

operation... Their Lordships, however, do not think it necessary to

24. (1945) LR 72 IA 39.
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decide the question whether the section has or has not retrospective
effect as in their opinion the appellant is not entitled to the right of

subrogation whether the case is governed by Section 92 or by the
previous law....

The appellant in order to succeed must prove that the money was
advanced by him to the mortgagor. In the present case, that has not

been proved as the money was advanced, not to the idol through its
trustees, but to respondent 1 personally who could not by himself
represent the idol; nor is any registered instrument executed by both
the trustees forthcoming; the only document is that signed by
respondent alone .... The defect which has proved fatal to the

appellant's claim under the document has proved equally fatal to his
claim based on the statute also.

The decision in Butler v. Rice75 , would seem to support the view
that-a mere volunteer who discharges a mortgage debt binding on the

P
roperty

, as in the present case, could claim to be subrogated to the
rights of the creditor on the mortgaged property for the amount paid

by him. Whatever force such a doctrine may possess in England. the
Board has negatived such a pIca as regards India: Ram in/nil Siiu,'Ji
v. Biseswar Lull Sa1100 26 . Even before the amendment of the Act, to
support a clairn to subrogation by one who has lent money to a
mortgagor to redeem a mortgage, an agreement express or implied
that the lender shall be subrogated to the rights of the creditor was

necessary to be proved, In this connection reference may be made to
the Board's decision in Janaki Na.th Ro y v. Pramaiha Nailm Ma/ia27.
where in considering what was the law as to partial sulirogat ion

nerore [lie Act was amended by Act 20 ol 1929, it was observed as

follows: 'Taking the law as it stood in December 1927, it has been
nowhere better expressed than it was by Mookerjee, J.. in 36 Cal

193. That learned Judge said thus: ''It may be said in general that to
entitle one to invoke the equitable right of subrogation he must either
occupy the position of a surety of the debt, or must have made the
payment under an agreement with the debtor or creditor that lie
should receive and hold an assignment of the debt as security or must

25. (1910)2Ch 277.
26. (1875) LR2IA 131.
27. (1939) LR 67 tA 82.
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stand in such a relation to the mortgaged premises that his interest
cannot otherwise be protected''.'.

Jr. is clear from the above statement of the previous state of the
law that the appellant being a mere stranger—neither being a surety
of the debt, nor being otherwise interested in the property—has in
order to succeed on the equitable doctrine of subrogation to prove
that there was an agreement between him and the debtor or creditor
that he should receive and hold an assignment of the debt as security.
As he has not been able to prove such an agreement his appeal fails
even Under the previous state of the law.

After the amendment of the Act the right of subrogation can be
claimed by the lender only if the mortgagor has by a registered
instrument agreed that he shall be so subrogated. The right can no
longer he claimed or granted as before, on very slight evidence or
what may he described as the semblance of an agreement. In the
present case, in their Lordships' view, there is no such evidence or
semblance even of an agreement between the appellant and the idol,
or the creditor. The mere tact that money borrowed from him was
used for paying off a previous charge does not entitle the appellant to
the benefit of the discharged security. Lastly, it was argued forcibly,
that if the appellant fails in the present suit the idol gets the property
freed from liability with the aid of the appellant's money; and that
therefore relief should he given to him on general principles of
justice and cluity, but as observed by their Lordships in LR 2 IA
131; it is not in every case in which a man has benefited by the
money of another that an obligation to repay that money arises. The
question is not to be determined by nice considerations of what may
be lair or proper according to the highest morality. To support such a
suit there must be an obligation express or implied to repay. It is well
settled that there is no such obligation in the case of a voluntary
payment by A of B's debts'.

In Ganeshi Lal v. Jo/i Per.clmad25 , a co-mortgagor in Punjab paid to
the mortgagee less than the amount due and redeemed the mortgaged
property. He however, claimed from the co-mortgagor, contribution, on
the basis of the full amount. it was held:

(1953) SCR 243; Daulal Ran, v. Sarnop, AIR 1996 SC 2421; Kes/iavcinchari v. Velu,
AIR 1996 Sc 1075; VaI/ikai v. Vaiikaj, AIR 1997 Sc 1909.
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It is not denied that the appellant who redeemed the prior
mortgage is subrogated to the mortgagee's rights, but the controversy
is about the extent of his rights as subrogee. By virtue of redemption,
does he get all the rights of the mortgagee and hold the mortgage as a
shield against the co-mortgagors for the full amount due on the
mortgage on the date of redemption whatever he may have himself
paid to get it discharged, or does he stand in the mortgagee's shoes
only to the extent of getting reimbursed from the co-mortgagor for
their shares in the amount actually paid by him?

Section 92 is a new section and was inserted by the Amending
Act 20 of 1929. The original Sections 74 and 75 conferred the right
to redeem in express terms only on the second or other subsequent
mortgagees, though the co-mortgagor's right to subrogation on re-
demption was recognised even before the Act. As the Transfer of

Property Act has not been extended to the State of Punjab: it is un-
necessary to decide whether Section 92 is retrospective in its
operation, on which point there has been a conflict of opinion
between the several High Courts. Section 95 of the Act which
removed the confusion caused by the old section which, eonfcmng
on the co-mortgagor what was called a charge, and thus seeming to
negative the application of the doctrine of subrogation, is also
inapplicable in the present case. We therefore steer clear of Sections
74 and 75 of the old Act and Sections 92 and 95 of the present Act,
and we are free to decide the question on principles of justice, equity
and good conscience.

Tf we remember that the doctrine of subrogation which means
substitution of one person in place of another and giving him the
rights of the latter is essentially an equitable doctrine in its origin and
application, and if we examine the reason behind it, the answer to the
question which we have to decide in this appeal is not difficult.
Equity insists on the ultimate payment of a debt by one who in
justice and good conscience is bound to pay it, and it is well
recognised that when there are several joint debtors, the person
making the payment is a principal debtor as regards part of the
liability he is to discharge and a surety in respect of the shares of the
rest of the debtors. Such being the legal position as among the co-
mortgagors, if one of them redeems a mortgage over the property
which belongs jointly to himself and the rest, equity confers on him a
right to reimburse himself for the amount spent in excess by him in
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the matter of redemption: he can call upon the co-mortgagors to
contribute towards the excess which he has paid over his own share.

This proposition is postulated in several authorities. In the early case

of Ilodgson v, Shaw. Lord Brougham said: 'The rule isundoubted,
and it is one founded on the plainest principles of natural reason and
justice, that the surety paying off a debt shall stand inthe place of the
creditor. and have all the rights which he has, for the purpose of
obtaining his reimbursement'... .

The redeeming co-mortgagor being only a surety for the other
co-mortgagors, his right is, strictly speaking, a right of reimburse-
ment or contribution, and in law, when we have regard to the
principles of equity and justice, there should be no !difference

between a case where he discharges an unsecured debtand a case
v'licre he discharges a secured debt. It is unnecessary for us to decide
in this appeal whether Section 92 of the Transfer of Property Act was
intended to strike a departure from this position , when it states that

the co-mortgagor shall have the same rights as the mortgagee whose
mortgage he redeems, and whether it was intended to abrogate the

rule of equity as between co-debtors, and provide for the

enforcement of the liability on the amount due under the mortgage;

and this is because, as has been already stated, we are governed not
by the statute but by general principles of equity and justice. If it is
equitable that the redeeming co-mortgagor should be substituted in
the mortgagee's place, it is equally equitable that the other co-
mortgagors should not be called upon to pay more thanhe paid in
discharge of the encumbrance.

The following principles relating to subrogation can be derived from
the decisions discussed above:

(1) Subrogation could be legal or conventional.

(2) Before the enactment of Section 92 as it now stands, whether a
person paying off a mortgagee was subrogated to the rights of
the mortgagee, depended on intentions and presumptions. The
law now is, if it is a matter of conventional subrogation, there
must be an express agreement and it should be contained in a
registered instrument.30

29. 40 ER 70.

30. Krishna v. V. K. Velayudhan, AIR 1979 Ker 47.
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(3) Subrogation enables the person paying off a creditor to stand
in his shoes with respect to the rights, remedies and securities
which the creditor had, the reason for recognising such a right
being, that if he is not so subrogated, subsequent
encumbrariccrs will have priority over him.

(4) The right arises only when the mortgage to which it relates has
been fully discharged.3'

(5) Such a principle of reimbursement is also recognised by
Section 69 of the Contract Act, but that section g ives only a
personal right, whereas this section (Section 92 of the Transfer
of Property Act) gives a charge on property -

(6) Just as in Section 69 of the Contract Act, a volunteer cannot

claim subrogation, the person paying off a creditor must have a
pre-existing interest in the property, that is, he must have somc
interest in the property even before he makes his payment. Ii
he has no such interest and the interest arises onl y because ol
his payment to the creditor then he can claim to be subrogatcd
only on the basis of conventional subrogation which involves
an express agreement in a registered instrument.

(7) Where there is a covenant to discharge or the discharge of the

mortgage was out of the purchase money, there cannot be
subrogation unless there is a registered instrument providing
for it.

(8) If a person enters into a covenant to pay off a certain mortgage
A he cannot discharge an earlier mortgage B and claim to he
ctihrnc'at p cj to the ricihts of th p. mni-tcT a pee of rn ;1'acc R as
against A. There is one exception however, and that arises in a
case when the earlier mortgage was not disclosed to the person
who had entered into the covenant.

(9) There is one exception where a mortgagor would be entitled to
subrogation. Suppose he is an owner of property worth Rs

1000 and there is a mortgage on it for Rs 500. A purchaser
may purchase the property for Rs 500, promising to pay the
balance of Rs 500 to the mortgagee. If the mortgagee is not

paid the amount, he has a right to sue the mortgagor on the
personal covenant under Section 68 and recover the money

31. Kundan V. Fau,k, A]R 1979 P&11 212.
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from (lie mortgagor. It is only fair that the mortgagor should

get the money Ironi the purchaser.

(10) If more than one person advances money to the mortgagor and

the entire mortgage is paid oft, all such persons would be

subrogated to the rights of the mortgagee in proportion to ihc

amount of money advanced by each.

It may he mentioned that the Section is not exhaustive and there may

be cases of what one may term equitable subrogation. Suppose a property

is sold in execution of a decree. The purchaser pays oil a mortgage on

the property. Suppose the sale is subsequently set aside. In such it

situation it is equitable that the purchaser is subrogated to the rights of

the mortgagee.

Section 95 provides:

Where one ut several illoriga,jors redeems the mortgaged property, he shall, in en-

forcing his right of subiogation under Section 92 against his co-mortgagors be entitled to

add to the norigage-nioncy recoverable from them such proportion of the expenses prop-
erly incurred in such redemption as is attributable to their share in the property.

Under Section 92 it is already stated that it 	 co-mortgagor

is subrogated to the rights of the mortgagee. This section provides for

expenses also as against the co-piortgagors, on such redemption.32

Marshalling and Contribution

Marshalling is provided for in Section 81. It says:

If the owner of two or more properties mortgages them to one person and then
mortgages one or more of the properties to another person, the subsequent mortgagee is, in
the absence of a contract to the contrary, entitled to have the prior mortgage debt satisfied
out of the property or properties not mortgaged to him, so far as the same will extend, but

not so as to prejudice the rights of the prior mortgagee or of any other person who has for

consideration acquired an interest in any of the properties.

The section may be compared with Section 56.

Marshalling cannot be claimed if one of the properties is released by

the prior mortgagee, but in such a case, the subsequent mortgagee can

claim proportionate contribution against the mortgagor. Marshalling also

cannot he claimed if there is a contract to the contrary. Marshalling can

32 A.N.R. Naithi v.Senthaniurthi, AIR 1979 Mad 26; Valliwnma v.Sicatha,iu, (1979) 4
SCC 429: AIR 1979 SC 1937; Sur/ijl Kumar v. Ranuichandra, AIR 1982 All 129;

Sivranj v. Sak/ini, AIR 1982 P&1I 185 (Art. 61, Limitation Act).
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be claimed not only by subsequent mortgagees, but also by a purchaser in
execution of the mortgage decree of the subsequent mortgagee; but a
lessee cannot claim the right. One condition for claiming marshalling is
that there must be a coinnion debtor. Marshalling is available only it
there are two properties involved and not if portithis of a property are
dealt with. Question of the notice of the prior mortgage is irrelevant
under the section as it now stands.

The law relating to Contribution is stated in Section 82 which is as
follows:

Where properly subject to a mortgage belongs to two or more persons having distinct

and separate rights of ownership thcrcin, the different shares in or parts of such property

owned by such persons arc, in the absence of a contract to the contrary, liable to contribute

rateably to the debt secured by the mortgage, and, for the purpose of determining the rate

at which each such share or part shall contribute, the value thereof shaif he deemed to be

its value at the date of the mortgage after deduction of the amount of any other mortgage

or charge to which it may have been subject on that (late.

Where, of two properties belonging to the same owner, one is mortgaged to secure

one debt and then both are mortgaged to secure another debt, and the former debt is paid

out of the former property, each property is, in the absence of a contract to the contrary,

liable to contribute ratcably to the latter debt after deducting the amount of the former debt

from the value of the property out of which it has been paid.

Nothing in this section applies to a propet ly liable under Section 81 to the claim of

the subsequent mortgagee.

Contract to the contrary

Such a contract may be express or implied.

Tn Ticlnr I n1l c-il v I-Inn In.1 •ç133 the nlaintiff cited no a mnrr-
gage and claimed that the three mortgagors were to contribute in equal
shares. The mortgagors did not deny their liability to contribute but
contended that their respective liabilities should be proportionate to the
benefit derived by each. It was held:

The sections of the Trarsfer of Property Act which concern its
are Sections 82 and 92. The first confers a right of contribution and
the second a right of subrogation... .The Privy Council pointed out in
Rani Chhatra Kumari v. Mohan Bikranz 34, that the doctrine of
equitable estates has no application in India.. ..In the case of Section

33. (1952) SCR 179;Subodh v. Saii.rh, AIR 1978 All 412.

34. (1931)581A279: AIR 1931PCI%;(1931)JLR1Q Pat 85I(pC)
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82 the Privy Council held in Gwieshlal v. Cha ran Sing/i35 , that, that

section prescribes the conditions in which contribution is payable
and that it is not proper to introduce into the matter any extrinsic
principle to modify statutory provisions. These matters have been

dealt with by statute and we are now only concerned with the

statutory rights and cannot in the face of statutory provisions have

recourse to equitable principles however fair they may appear at first

sight. (But there is) a competition between Sections 82 and 92 of the
Transfer of Property Act (on the one hand) and Section 43 of the
Contract Act (oil the other). So far as Section 43 is concerned, I am
not prepared to apply it unless Sections 82 and 92 can beexciuded.
Both Sections 43 and 82 deal with the question of contribution.
Section 43 is a provision of the Contract Act dealing, with contracts

gcnerally. Section 82 applies to mortgages. As the right to
contribution here arises out of a mortgage, I am clear that Section 82
rnus(exclude Section 43 because where there is a general law and a

special Ia\V dealing with a particular matter, the special excludes the

general. In my opinion the whole law of mortgage in , India, including

the law of contribution arising out of a transaction of mortgage, is

now statutory and is embodied in the Transfer of Property Act, read

with the Civil Procedure Code. Now, when parties enter into a
mortgage they know, or must he taken to know, that the, law of

mortgage provides for this very question of contribution. It confers

ri ghts on the Mortgagor who redeems and directs tliat in the absence

of a contract to the contrary, he shall be reimbursed in a particular

way out of particular propertics.... Thcre being no contract to the
contrary the plaintiff's only remedy is under Section 92.9f the

Transfer of Property Act, read with Section 82:

In this case the Supreme Court held that the contract to tIle contrary

Should be express. But in Muthialo B/iagavathar v. Venkatara,na', it

was held that a contract may be implied from the manner in which the

mortgage money was shared, was not cited.

It is only moi'tgagot's who would be bound by a contract between
them, but not the mortgagee. unless he is also a party to the contract. If

theme is contract between A and B, the morigagors, regarding the rate of

contribution, and if A transfers his property to C, C,also would not be

35. (1922) LR 49 1A 60.
36. ILR59 Mad 121.
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hound by the contract between the rnortagors unless he expressly con-
sents. 37 It is respectfully submitted that C should he held to he bound If
he had notice of the contract between A and B. Ii the mortgagee, who
was a party to the contract between A and B transfers his right to D, D
would be bound by such a contract.

In Ramac/zand v. Prabhzt Dayal (see p. 260). it was also held that the
release of a part of the property by The mortgagee does not take away as
-regards that part the liability to contribute which Section 82 imposes
upon the different parts.

Where two mortgagees claim to be satisfied out of the same pro-
perty. the rule to be applied is marshalling under Section 81. But where
one mortgagor, who has only a share in the mortgaged property, pays oil
the entire mortgage his rights as against the other shares depends on the
rule of contribution set out in this section. Ii a property is equally liable
with another to pay a debt, it shall not escape, merely because the dcbi
was paid out of the other property.

In Bohra Tizakur Da.r v. Collector ofAligarh 3 , two items of property
A and K were mortgaged to oje N. The mortgagor earlier (168)
executed a simple mortgage of K in favour of N and another. In cxccu-
tion of a decree on that mortgage N and the other mortgagee brought the
property K to sale, purchased it themselves and becajne absolute owners
thereof. The appellant, who was the representative in interest of the
mortgagor filed a suit claiming inter ala that he was entitled to redeem A
upon payment of the proportionate share of the mortgage money; his
contention being that as N purchased K oil 	 the mortgage debt was
secured, it was pro tanto satisfied and A wac onl y liahi p tnr th	 hr-
legitimately chargeable on it. It was held:

As K was sold and purchased by N in execution and part satis-
faction of a decree obtained on the prior mortgage of 1868, the
courts in India properly overruled the appellant's contention which
has not been pressed before this Board.

The principle of this decision is that there is no personal liability, the
liability to contribute being laid on the items of property mortgaged.
Where therefore, one of the items, in the present case K, is sold to
discharge a prior mortgage, it is no longer liable for contribution, be-

37. flaniodara Sanzi v. Govindarajulu Naidu, AIR 1943 Mad 531 (FB).
38. (1910) LR 57 IA 182.
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cause, the prior debt has exhausted it completely and it is no longer

available, as per the second paragraph of the section.

In Pvaravaii v. Na11wuivai 9 , the eastern portion of a property mort-

gaged to the plaintiffs grandfather was transferred by the mortgagor and

was eventually purchased by the first defendant. There was a second

mortgage in favour of the same mortgagee on the western portion which
was ultimately purchased by the second defendant. The first mortgage

was assigned to one C and the second mortgage in it fell to the

shire' of the plaintiff. C filed a suit on his mortgage and in execution of
the decree brought the western portion of the property to sale and it was

purchased by the first defendant. In it 	 for contribution against the

first defendant by the plaintiff, it was held:

The right of contribution rests upon the principle that a property

which is equally liable with another to pay a debt shall not be relie-

ved of the entire burden of the debt because the creditor has been

paid out of that property alone .... The section expressly refers to a

case, where the mortgaged property is subsequently divided into

shares held separately and not merely to a case where several
properties are mortgaged and it is placed beyond question that the
valuation for purposes of contribution shall be that at the date of the
mortgage- Both be fore the amendment and now the liability to

contribute is a liability which is imposed upon the land and therefore
is not a personal liability .... A second mortgagee does not stand in the
shoes of a mortgagor. Where there is a second mortgage, the second
mortgagee holds a mortgagee's interest in the property and the fact

that 'some other person has previously received a mortgagee's

interest does not detract from the nature of his interest. When a

person agrees to lend money on the security of a second mortgage of
a portion of the property he knows that the first mortgagee has the

benefit of the whole of the property, and that the first mortgagee, if
he calls in the mortgage loan, will have the right to cause the whole
of the hypotheca to be sold. If the first mortgagee does cause the
whole of the hypotheca to be sold, the second mortgagee has the

right, as the .ccctiotz stands to call upon the holder of the unsold

portion to contribute his share of the principal debt.

39. (1942)2 MU 525 (FB).
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The principle of this decision may be stated thus: Suppose two
properties P and Q are mortgaged to A and one of the properties, sa y 1'
and another property R are mortgaged to B. If A obtains a decree on his
mortgage and obtains satisfaction by the sale of P. B can onl y proceed
against the property R (Sec Bourn Tliakiir D(i.r case. page 294). The
further question that if I? is insufficient to satisfy B's mortgage,.ortgage, whether
he could proceed against Q is answered by the above decision in the
affirmative,

If a mortgagor sells a part of the mortgaged properly and the mort-
gagee realises his debt by the sale of the portion retained by the mort-
gagor, the question arises whether the mortgagor can clai nt contribution
from the purchaser in a case where the mortgagee proceeds against the
Portion retained by the mortgagor and the debt is satisfied. II' the tle is
subject to the mortgage then ihe purchaser is in the position o a
mortgagor and his portion would he liable for contribution under the
section, If however the sale was not subject to mortgage, the purchaser is
not a person havin g a distinct and sepai'ate ngli I in the mortgated
property, and so the section does not apply and such purchaser cannot be
called Upon to contribute.

If the purchaser is the mortgagee himself, the question ofcontri-
bution again depends upon whether the mortgagee purchased the lull

sham-c of the property or only the equity of redemption. Suppose a niort -
gagor mortgages his properties and subsequently mortgages the same
properties together with other properties to the same mortgagee. Suppose
further, the mortgagee obtains a mortgage decree in respect of the second

I	 i ,

which was subject to [lie first moitgage and that i tii was purchased by a

third party, and the purchases were subject to the first mortgage. 11 the
mortgagee files a suit at that pLirchaser for con.ftibution he is entitled
to succeed. The debt, to the extent of the same proportion that the
property purchased by the mortgagee bears to the entire- property
mortgaged, is discharged by the mortgagee's purchase. But the
proportion which the property purchased by the third  party bears to the
entire property mortgaged remains, and to that extent the property
purchased by the third party would he liable to contribute. The
mortgagee purchased a share in the equity of redemption and [lie in-
tegrity of the mortgage is split up as laid down in Section 60 and the

mortgagor should redeem the proportionate part of the debt.
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If, however, the mortgagcc purchases in entirety one of the pro-
perties mortgaged to himt the mortgagors liability attributable to that
property 

CO MIMICS to be on the mortgagor, in such a case, there is no
question of contribution and the mortgagee ma y proceed against the
other properties in order to colorce his entire mortgage debt.

Since the liability to contribute is on the property, if the mortgagee
releases his claim on a di s tinct share of the mortgaged property. the
owners of the other hai'cs may still enforce contribution against the
share released,

• If a co-mortgagoi /)(iv.s o// the entire mortgage amount and redeems
Me mortgaged properly, he can either claim contribution From the other
co-inorigagois under Section 82. or claini to be subrogated to the rights
of the nrtgagcc under Section 92.

lut. if more than the rateable proportion was realised from a em-

mortgagor. but the cntile mortgage was iiol siis/icd, it is respectfully
submitted that such co-mortgagor cannot Maintain a suit tom' contribution
against the other cu-Il rtguguirs. even t hougli the rcqu nerncnt that the
mortgage should lie redeemed in till is not found in Section 82 as it is

found in Section 92.

In I'aqir (Iwiul '. Ant A/lIl?O(/4 . in 1911. aiiortgagcc stied upon his
mortgage and a pu i Soc inortiaLec in respect of u me of th e properties

mortgaged satisfied the decree. with the object of freeing the pi'nperty
Irorn further liability and for tIme purpose of' re:ihisitig the mone y from t
other properties. He tt'anslerred his rights to the respondent who tm led a
suit claiming the amount paid. from the two properties and in the
alternative for account and contribution. It was hcld:

The right to contribution in this case is governed by Section 82
of the 1'. P. Act. 1882. A new section has now been substituted by an
amending Act (20 of 1929) but It is hoT i,eccssoi'v br their Lordshipx

U1 refer to the ('1mo1i,c.v ic/tic/i We /.'een ef/cuv/ by it (because the
amended section would not apply to pending proccedings)...Thi
arrive at the value fur cuntrihuition purposes of each hi several
propei'tics on which i particular mortgage is secured. it is clear that

the amount of all pi'ior 'encunibrances 11)011 SLich properties must be
ascertained and deducted. Their Lordships are in agreement with the

40. (1932) LIZ 59 tA too.
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High CoUrt that 'encumbrance' is a term of wider connotation than

'mortgage', but they are unable to follow the learned Judges in the

argumen't they base upon this proposition. Where properties A, II and
Care all made sccurit for one fllorlgagc. it property A is suhjct to a
poor encumbrance jointly with properties X, Y and 7 their Lordships
think that the rateable share to be attributed to A tinder the prior
encumbrance must necessarily be assessed in order to ascertain its
value .for the purposes of the mortgage. In the View taken b y the
High Court all that would be necessary .

 in such it would be to
see what was the total amount of the prior encumbrance to which A
was liable, irrespective of the question whether that liability was to
be shared by X, Y and Z. Their Lordships are unable to adopt this
view of the meaning of Section '82. It would no doubt greatly

simplify the inquiry in such a case as the present, but simplification

would only be attained by a sacrifice of what they regard as the
principle involved.

[The suit was dismissed on the ground that all the parties were not
before the Court.]

Therefore, a co-mortgagor has three remedies in law:

(1) a suit for indemnity under Section 69, Contract Act, (2) a suit for
contribution with a charge under Section 82, Transfer of Property Act,
and (3) a Suit on the basis of subrogation under Section 95, Transfer of
Property Act.

The last paragraph declares that where marshalling and contribution
might conflict, then marshalling is to prevail: or as it is sometimes said
L,'	 "b'"'
Suppose thethe common owner of two villages mortgages the first to A, the
second to B, then both to C and finally the first village to D. Under
Section 82, both villages are liable to contribute to the mortgage of C.
From the value of each village the amount of the debts due to A and B
respectively are deducted, and the villages after such deduction are liable
to contribute rateably. But under Section 81, D has a right to require C to
proceed against the second village first.

Exercises

1. When does a subsequent mortgage take precedence over a prior one? (pp. 274-
276)
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2. Exphnn maishalling of securitieS. ( pp. 2') (-292)

3 What is coninhution and what arc the rules in relation to a mot gagc?
(pp. 292298)

4. What are the principles ui suhrogation? pp. 276-291)

5. What arc 'legal and convCnLlonal' subrogation? (p. 276)

6. Can a vol officer Claim sihrogat an? (pp. 277 279)

7. Explain Redeem UI) and ForcclosC down'. (p. 275)


