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1 of Order XI of C.P.C., provided that interrg

osite party for examination so that those could be 3
5f}ix.crod to QPSS od in Rule 1, Order XI does not mean "examinatj
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_ Dpismissal of suit where summons not served ;

consezuenc e of plaintiff’s failure to pay costs.--Where on th(é'dla?r
. fied it is found that the summons has not been served upon the
Jefendant in consequence of the failure of the plamtlf_f to pay the Court-
foe or postal charges (if any) chargeable for such service, the Court may
make an order that the suit be dismissed:

Provided that no such order shall be made although the
summons has not been served upon the defendant, if on the day fixed
for him to appear and answer he attends in person or by agent when he
isallowed to appear by agent. |

COMMENTS
Py Application, Neither the petitioner nor his Counsel opted to submit their ow‘*?
anits. Supreme Court would treat the application is not supported by any affidavit.
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issue of the summons, or for n = N
the Court shall make an order setting aside the dismissal and shy)
appoint a day for proceeding with the suit.” -

{(2) The provision of Section 5 of th‘e'L'imitﬁ\tion Act, 1908 (IXof
1808) shall apply to applications.under sub_-_rule_ 3 0 ST e
Restoration of suit. Question as t(; the maintainability -or otherwise of the

main suit can be decided only when application for e T d suit,
restored. [PLD 1992 S.C. (AJ&K) 7], i 'ca o ,for. ?estoratlon is ?declded an Su. §

Restoration of revision petition. Revision application di_smisséd in defaul

can be restored i Ly : : |
" 1992 Lah, 250] on sufficient cause shqwn in exercise of inhelfe,nt_, powers of Court. [PLD f;
5. e o U IR i M G v o
LR IP(I;&; - g;g:rsiifid under 0, IX, R. 4 of the Code is not appealable unde? 0.
i ey _ froue Pp§a1 cannot be t!‘eated as i‘el?isi()ix, [1 99 4 MLD 664]
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5. pismissal of suit where plaintiff
ed unserved, fails for three n[:onths t,o :;,ftel{ summons
monS-""[(l) Where, after a summons has beenpli)qy f(;!‘ fresh
Jefendan , or to one of several defendants, and returned ubnlgcc to the
plamtlff fails, for a period of three months from the date of :}fved' the
made O the Court by the officer ordinarily certifying to ue, return
returns made by the serving officers, to apply for the isst e o
mons the Court shall make an order that the suit bcul-le of fresh
t such defendant, unless the plaintiff has within th(g lf-?i](lls;ed.“bi
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the Court that--

led after using his best endeav -
avours to discove
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residence of the
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he Court may extend the time forgmakigén ffuéi‘

r such period as it thinks fit.] T

(c) there is any
which case t
application fo

(2) In such case the plaintiff may (subject to the law of limitation)

bring a fresh suit.

6. Procedure when only plaintiff appears.--(1) Wh
laintiff appears and the defendant does not appear when theegiithiz

called on for hearing, then--

(a) When summons duly served. if it is proved that the
summons was duly served, the Court may proceed ex parte,

j 3[and pass decree without recording evidencel;

(b) When summons not duly served. if it is not proved that

the summons was duly served, the Court shall direct a second
d on the defendant;

- summons to be issued and serve
(c) When summons served, but not in due time. if it is
proved that the summons was served on the defendant, but

not in sufficient time to enable him to appear and answer on
ostpone the

‘the day fixed in the summons, the Court shall p
hearing of the suit to a future day to be fixed by the Court,
and shall direct notice, of such day to be given to the

defendant. | _
(2) Where it is owing to the plaintiff’s default that the summons

ved or was not served in sufficient time, the Court shall
d by the postponement.

2
3.

Subs, by the C.P.C. (Amndi) Act, 1920, (24 of 1920), S. 2 for the original sub-rule: (1)

Inserted by Ordi. Xl of 1972.
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to the petition, he would have occupied had been appeared. Ex-parte proceeding can be_"-:
set aside, on nominal costs. [PLJ 2010 Peshawar 1 (DB)] r
8. Procedure where defendant only appears.—-Where.thggj
defendant appears and the plaintiff’ does not appear when the suit is"
called on for hearing, the Court shall make an order that the suit be
dismissed, unless the defendant admits the claim, or part thereof, in
ainst the defendant upon

which case the Court shall pass a decree ag
ly of the claim has been admitted,;{-_‘

such admission, and, where part on
shall dismiss the suit s0 far as it relates to the remainder.
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rlocutory matter: -
b

o/
:

0 B Hearing. The expression ‘hearin
determination of question resulting in
statement, striking of issue, taking evi
aaguurrnneen:ss [PLJ 1988 Lah, 461], "Hearing" consists of taking o
o c?: s :rwco:sxdgx:au?n qf question_ relating to suit, which woul
prer il d n adjudication upon it and not consideration- of inte

Restorat f suit. - i | |
non appearance ofi;faj ?1{1 ?f?\:/.h(:zusﬁi :1};:1111 Zatxsfaction that sufficient cause is shown for
dismissal order. [2004 MLD 1346] ed on for hearing, it is empowered to set asid3:
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; 9- Decree a a‘ t ° . .
Where a suit i inst plaintiff by default er (1)
uit is wholly or partly dismissed underbl%lll'lsefg,e illllesgll;mt(llf%
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der setting as :
make gir;gl;ls it thinks fit, and shall appoint a day for proceeding with

der shall be made under this rule unles ;
(2) Nl?agli)ccn served on the opposite-party. 8 notice of the

The rovisions of Section 6 of the Limitation Act, 190
208) 45[!531)1 appl.‘;’ to applications under sub-rule (1).] 4 : ([‘X i
§900% =
h Court Amcndm.cnts. Lahore. To sub-rule (1), add the followi
. .!ggvidcd that the plaintiff shall not be precluded from bringing another sﬁ?{l&f
roviso: although former suit may have been dismissed for default.

ffdcmpti"“ of a mOrtgage: =

N.-W.F.P. As added by Peshawar High Court Vide No. 2212-6 dated 12.5.1909.
3d the following proviso to sub-rule (1): "Provided that the plaintiff shall not be

A other suit for redemption of a mortgage, although a former

yded from bringing an "
;;it may have been dismissed for defauli;.

COMMENTS

Scope. Dismissal of suit in default has no debarring effects upon the plaintiff so

s to make his defence on the same grounds as were raised-in the previous suit but were
pot adjudicated upon merits in another suit instituted by other party. [PLD 2009 S. C.

493). | el
Restoration application. Where an appeal is dismissed under Rule 11(2) or

Rele 17 or Rule 18, appellant may apply to appellate Court for re-admission of appeal
where it is proved that he was prevented by any sufficient cause from appearing when
eppeal was called for hearing Court may re-admit appeal on such terms as it thinks fit.

[PLJ 2015 Karachi 53] -
Restoration of suit. Trial Court in terms of O. IX, R. 9 of the Code is bound to
lication for default.

?Iﬂggt; :}:EB the question, whether sufficient cause is shown by the app
= i é?}iiJR %ssertlons in affidavits may shake out a valid ground for restoration of
By s L{?}?] Conditional restoration on payment of cost is perfectly a valid
Skl T oo [} ggl]. Appellant giving a reasonable explanation for his absence
TRl o 9 SCMR 2824]. party to satisfy the Court under C.P.C. that

cient cause for its non-appearance. (2003 MLD 1 836].

Rest i ; 'y X, i
z restore anoelrz 31%1:1 ‘;t; EECtlg}l petition. Election tribunal is not vested with powers
U On lsmis ” ‘e . o, :
2015 Tr.C, (Election )1] - sed for default of appearance of election petition
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endance of one or moyg

. p . s of non-att
11. Procedure in case ot dofen dants then o8

of several defendants.--Where there arc
and one or more of them appear, and the others do not appear, the syj

3 sl . time of pronouncing judgmeng
<hall proceed, and the Court shall, at the time 0 L
m:\kcl such order as it think fit with respect to the defendants who

notl appear,

12. Consequence of non

cause shown of party ordered to , re 3
plaimiﬂ!', or defendagt, wyl'm has been ordered to appear 1n person, does

' al in person, or show sufficient cause to the satisfactio_n.of th
1(13?)!{1:1!-) mf1 Fulxlllu?g so to appear, he shall be subject to all the provisions of
the foregoing rules applicable to plaintiffs and defendants, respectively;

who do not appear. o
SETTING ASIDE DECREE EX PARTE

13. Setting aside decree ex parte against defendant. (1) In‘
any case in which a decree Is passed ex parte against a defendant, he
may apply to the Court by which the decree was passed for an order tg
set it aside; and if he satisfies the Court that the summons was not duly

_ cerved, or that he was prevented by-any sufficient cause from appearing
when the suit was called on for hearing, the Court shall make an orde
setting aside the decree as against him upon such terms as to costsy
payment into Court or otherwise as it thinks fit, and shall appoint a da Y

for proceeding with the suit: |
7 Provided that where the decree is of such a nature that it cannot
be set aside as against such defendant only it may be set aside as
- against all or any of the other defendants also, - P N

way as if al

.attendance without sufficieng
appear in person.--Where 3

| 3[Provided further that no decree passed sty ot
Pk day | - passed ex parte shall be set
gj;ge merely on the ground of any. irregularity fn the service o
defe;l:ions{;l 'fihe Court is satisfied, for reason to be recorded, that the
w ant had knowledge of the date of hearing in sufficient time 1

appear on that date and answer the claim:]
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6((2) The provisions of Section 5 of the Limitati i
1908), shall apply to applications under sub-rule (;)‘_l‘mm Act, 1908 (IX of

High Court Amendments. N.W.F.P. Add the following further provis
150.

_ “Provided further that no decree passed ex parte shall be set aside merel
round of an irregularity in the service of summons, if the Court is satisfied fgr) Gnthe
to be recorded that the defendant had knowledge of the date of hearing in suffici lu:b.(ms
’ : ‘ent time

1o appear on that date and answer the claim.”

Sindh. Add the following further proviso:-

“Provided also but a decyee passed ex parte shall not in the absence of good ¢
ause -

be set aside on the ground merely of irregularity in the service of the summons unless
upon the facts proved the Court is satisfied that the defendant did not have notice of :}%lz

date of hearing in sufficient time to appear and answer the plaintiff’s claim.”
COMMENTS
Summons were not served or prevent-ed by sufficient cause to appbar before
Court. [PLJ 2014 Lahore 821] .
tting aside of. Relief can only be extended to a party who
for setting aside the ex parte decree on available grounds

that applicant seeking setting aside ex parte decree was
t himself before the Court. [PLD 2009 SC 437].

Ex-party order se
has approached the Court
" under the law including the‘one
not heard are allowed to represen

Ex-parte judgment and decree. If party failed without Jawful excuse to
Court might pronounce judgment against him or

appear in person on day so appointed,
make such order in relation to suit as it thinks fit. [PLJ 2013 Lahore 224] -

ntation was made. Since the appellant was

Fraud and misreprese
. of plaint, but on another address

admittedly not served on his address, given in memo
notices were sent where the appellant was not residing and appellant came to know

about proceedings when Bank filed application u/O. VII, R. 11 of CPC in other suit
whether any fraud and misrepresentation had been made in the matter, can be resolved

after recording the evidence. [PLJ 2010 Karachi 1 ]

who had approached the Court for settihg
under the law, including the one that the
t heard or allowed to represent

"~ Relief can only be extended to a party
aside the ex-parte decree on available grounds
applicant seeking setting aside ex-parte decree was no
' himse_lf/ herself before the Court. [PLJ 2009 SC 1072]
Duplication of proceedings. Once judément and decree had been paSSL‘d ar!d
was maintained till High Court in writ jurisdiction the same could not be termed as v?ld
and it was incumbent upon petitioner to have come to Court within time and with.
proper care because he had previously approached the Court for setting aside ex-parte
decree as well as by filing application u/S.12(2), CPC on different grounds so he was

6. Added by Ordi. X of 1980.



Supposed to be vigilant by that time and by now it was closed chapter. [PLJ 2012

Peshawar 55]
14. No decree be set aside without notice. No decree be

set aside without notice to opposite-party.--No decree shall be
aside on any such application as aforesaid unless notice thereof

been served on the opposite-party.




