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ORDER XXI1

DEATH, MARRIAGE AND INSOLVENCY OF PARTRs

1. No abatement by party’s d e 2
«ves.--The death of a plmntiflp or defenda;?t;ﬁaﬁfno?ght 0 ¥

\ : .
f:,l :g:;te if the right to sue survives. cause the gyt
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. Abatement of suit. Where right to sue survives to ie
th under the provisions of O. XXII, R. 1, C.P.C. the suit will n
g;an, R. 2, the names of the sgrvivmg plaintiffs will be entered inigxgl;?ﬁn?d under O,
Kar. 280]. Legal Representative of deceased cannot adopt any instance [lfoD 2000
variance with the position taken by deceased himself. (2007 MLD 304j which is at

gal hEiI‘ after Plaintiffs

Right to sue. Where deceased was a respondent in the appeal, the appellant
’ n

no way is aggrieved by virtue of acceptance of application for impleadin
as party as son of deceased. /2000 CLR 1411]. g the respondent

. Application to suits only. Provisions of O. XXII of the Code and rules
thereunder, cannot be attracted to proceedings on applications either for restoration of
suit or for restoration of application for restoration of suit dismissed in default. [PLD
1981 AJ&K 1(2)]. ‘ : ¥ :

Application to révision. The provision of O. XXII are not applicable to .
revision lodged in High Court. [1987 CLC 229].

Application to third party. Sale of property confirmed in favour of third
party/intervenor under 'preliminary decree ‘and as such valuable rights created in his
favour. On death of third party, Court has ample power under S. 151 of the Code to
substitute legal representatives of intervenor so that order passed by Court qua sale of

‘property in his favour could be fully complied and given effect to. /1954 CLC 2851).

Suit against dead person. Suit against dead person is nullity in the eyes qf
law. [PLD 2003 Lah. 804]. Such rule, however, would not be applicable where the suit
had been instituted against more than one defendants and one of them was dead at the
relevant time. /PLD 2003 Lah. 615]. |

; ’ : ' 3 -rdin an Abatement whereas -
~ Appeal. No appeal lies against an order simply recorcing [PLD 1965 S.C.

22 ;lppe_al will lie against an order of the so-called "total abatement’.
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2. Procedure where one of several plainti
defendants dies and right to sue survives.—Where there are more
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- . any of them &N
P.m}l ntiffs or defendants than one, asfi'gg plaintiff or plainggawher

T80 o sue purvives to the survi tond al alg, "
- , endants alone, the Cor0p, Ny

Againat iving defendant or de o e

Cause nnt:r(\!lr?’l m:hnﬁ offect to be made on the record, an Tt g &

‘ , Lhe g
Proceed at the instance of the surviving plaintiff or plﬂintlffs' Oiu;t ah:ﬂ
the sy rviving defendant or defendants. g%%t
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- tative who can be jmp,
Legal representatives. Legal represen Pleadey
sfter death of plaintiff would be a person who had some lnt:er(tl!sit in es;.ate of the d!;i Py
Such pereon can be a legal heir in someone else interested in ma Ntainjp

s g}lia °lai \
20 CLC 1267, h,

heirs being ascer:y:
Azad Jammu and Kashmir, Shares of Muslim >Cellaingy)
Muslim Law, appeal would abate only to the extent of a sh.are.an:l novin tot, Ab:t:,:d *
of suit or appeal for non-impleading of legal representative in toto Would op) ocq,e'ft
adjudication upon disputed share of legal representative is not possibl,, (1999 Mig
1183).

3. Procedure in case of death of'one of several plg;
or of sole plaintiff.--(1) Where one of two or more plainti 3 (uef;tiffs

] i Dt S ang
the right to sue does not survive to the surviving plaintiff o plaing;
alone, [or on receipt of an intimation of the death of such Plaintify ftlrfs

. Fo
the person nominated by him for that purpose under Rule 25, Org
VII] or a sole plaintiff or sple surviving plaintiff dies and the y ight to g,

survives, the Court, on an application made in that behalf, shajj ca

the legal representative of the deceased plaintiff to be made a Party anq
shall proceed with the suit. .

2[(2) Where within the time allowed by law no application i
made or intimation is given under sub-rule (1) the Court may procee]
with the suit, and any order made or judgment pronounced in such syit
shall, notwithstandinf the death of such plaintiff, have the same forcs

ai:d eill‘ect as if it had been made or pronounced before the death took
place. L L e o
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‘Section 5, Limitation Act, Provis‘ion"of S. 5, Limitation Act 1908 is applicable.
[2000 MLD 702]. ; W Ty St

Appeal against dead person, Non-'irhpleading of legal heirs of such deag
 person does not abate the suit and the Court js fully empowered to pass judgment &n
decree despite the same. (2000 MLD 435]. ' : i :

']
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Order XXII, Ru!e 4 of CPC are not applicable to
suits and appeals only. [PLJ 2013

ity. Provisions of

Applicabil
ther same were applicable to

reision petition 12
Lchore 498]
Right in property.
it survives and devolves on th
Compromise affected by deceased. Where deceased had conceded claim of
plaintiffs in his written statement there was nothing left for ‘his legal heirs to agitate

against. (1988 CLC 973] |

Order not appealable. Order allov&irig application
deceased defendant is not appealable. [1988 MLD 2258.

R R:}view. Appeal decided without notice to heirs of deceased, order reviewed to
appeal afresh with due notice to legal heirs. [1988 SCMR 350].

Right in p.roperty not persdnal right of action, E.annot abate,
e legal heirs of the party concerned. [2009 CLC 413].

to implead legal heirs of

?: t\serted by Ordinance, XII of 1972.
s- subs. by Ordinance, Xl of 1972.
; Added by Ordinance, Xl of 1972.
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8. When plaintiff’s insolvency bars smt:--(l) The insolyen

of a plaintiff in any suit which the assignee or receiver might mainf
Lge benefit of his creditors, shall not cause the suit to abate, e
tinue the suit or (unless for g

such assignee or receiver declines to con
ia] reason the Court otherwise directs) to give security for the cq

ereof within such time as the Court may direct.
@ P.rocedure where _assignee fails to continue suit
give security. Where the assignee or receiver neglects or refuses!
fgnténue the suit and to give such security within the time so orderg
the Ief:engilgqnt.may apply for the dismissal of the suit on the ground
- : pmgént ; s insolvency, and the Court may make an order dismiss
o d?e fen?hpn ga?lf]agdsmg to the defendant the costs which he has incut!
s STy L to be proved as a debt against the plaint
9. o[Effect of dismissal.-(1) b AR et
Rl 15 el et ShAll DY Bectrabt o b o e dismissed WE
ght on the same cause of action. ¢




" B

I T
4

-

(2) Any person clair:
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casa of an insolvent plaingiffps oF the
any 01O ot ho was perieDt Pronoupn.
Fm\‘m‘d tha def ;‘5 Dl‘evented b Nced b
hc}sué;‘gfor%gp‘o‘?gthhe suit, ag &?g olicient

¢ - . ) . a

;*f.‘:nﬁso as it thinks ﬁ?_]'mdg“m"t. upns:? :1‘1‘& be,

*{(3) The provisiong of Section § of
0

3) shall apply to appli 1 .
1908) pply Phlication undey sub-rule (2)1§atmn Act,
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Remedy. Rule 9(2) O, Xx1 |
by . _ v O, I of t
resentatives against whom adjudication is ng ?°d° _Proviq
Jourt for setting aside any order made o judgmen: ol )

Limitation. Application under O, Xx11 R |
made within 60 days of the date of order or j’u{iL giz)t()f
Limitation Act, 1908. [1990 MLD 2363]. Provisioimo? S imi Art. 17
spplicable under R. 9(2) of O. XXII of the Code from the da;tj ’ofh . s maa.

of Civil Procedure (Amendment) Act, 1989
ok & | » Act IV of 1990 w.ef. 8.1.1990, [PLD 1993

10. Procedure in case of assignment b
o . efo 4
_smt.——(l) In other cases of an assignment, creation o: ﬁgglﬁi?);%% in
Efersstb dunng thedpl;:-ndency of a s§1t, the suit may, by leave of tha
urt, be continued by or against the person to or u
interest has come or devolvec%. pon whom such

(2) The attachment _of a decree ﬁxelnding an .appeal therefrom
shall be deemed to be an interest entitling the person who procured
such attachment to the benefit of sub-rule (1). - -

11. Application of Order to appeals.-In the application of
this Order to appeals, so far as may be, the worg "plaintiff’ s allbedhall%
to include an appellant, the word "defendant’ & respondent and i

word "suit” an appeal.
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" ' de to appea

Application. While applying provisions .of O. XXI{ :ri &Tbgc':nea position
appellant would be in a position of plaintiff where respondent

defendant. {1990 MLD 2363] _ )



proceedln 5-“'N0th1n
g i

Er

--------



