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THE MEANING, NATURE AND ESSENTIAL
ELEMENT OF GIFT (HIBAH)

18.1 The literal and technical meaning of hibah (gift)

The literal meaning of hibah is “gift,” “donation” and “grant.” The
wahib 18 called the donor and the mawhab lahu is the donee, while the
mawhib is the donated property. |

In its legal sense, hibah is a unilateral contract that requires an offer
from the donor to transfer the entire corpus of his marketable property,

hat is present, immediately to the donee, and it requires performance
from the donee in the form of taking possession.

182 The essential element (rukn) of gift

The essential element of gift is an offer from the donor and perfor-
mance from the donee. The elements are thus two: (a) an offer from

the donor and (b) the act of possession by the donee. There is no need
of a formal acceptance by the donee. If the donee remains silent in the
session of the contract, and takes over possession, the gift is valid. Ac-
ceptance of the gift is required when the donee is already in possession
of the property, as in the case of a bailee to whom a gift is made by the
owner,

As this is a unilateral contract, there is a disagreement among jurists
whether the term hibah (gift) applies to offer alone or to both offer and
performance in the form of possession. It is different from the contract
of sale, a bilateral contract, in which the essential element (rukn) applies
10 both offer and acceptance. The disagreement is illustrated by the case
Where 3 person makes a vow that he will make a gift to someone, but then
d0es not. He breaks his vow if the word hibah applies (0 the offer alone

;)ut does not break it if the term includes acceptance through possession
"I the part of the donee.
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‘Ariyyah: Where the corpus is not tan:j;ferred to the other party,
only the manfa‘ah (usufruct, benefit) is transferred, by delivey.
ing the property t0 the other party for use, the contract is caljeg
‘ariyyah. It is the permission t0 use property. The corpus is ng
destroyed by use and is returned after use to the owner. It is calleg
commodate loan. Certain forms of bailment fall under this cop.

cept.

. Qard (loan): This is exactly like ‘ariyyah above, with the dif-

ference that the corpus given for use is consumed or destroyed
through use; like wheat, money and so on. The consumption or
destruction of property gives rise to the liability (daman) of re-
turning the principal (asl) to the owner in the form of identical
substitute, like wheat for wheat or dinars for dinars.

. ‘Umra: This term is not to be confused with ‘umrah (pilgrimage)

When a person says to another, “This house is yours for your life;
if I die before you it will be yours permanently, but if you die be-
fore me it will revert to me.” The Hanafi school treats this as @

gift proper invalidating the stipulation of time, which is life of the
donee in this case. ‘

. Rugba: This is exactly the same as umrd above, except that in 0™

cases it may admit of a period shorter than life, implying that th,c
owner can take it back when he likes. The Hanafi school treal$ st

as a gift proper invalidating the stipulation of time, which is life
the donee in this case.

Minhah (grant); nahl (gift); ‘ari‘ah (grant): These terms are all
given the rule of hibah by the Hanafi school.
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given for three reasons: (i) i
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ento 8 close relative due to affection for the relativ (i) it is
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et gift and (iii) it 1S given to a stranger with the Stipulation of a return
gift or counter-value. The‘ r.easons Stated in points (ii) and (iij) make it a
weak contract, therefore, it is considered revocable or terminable, which
< called ghayr lazim in figh.

The contract is not terminable unilaterally and is based upon the con-
sent of the donee or the decree of court. Further, it is confined to case
(i) in the previous paragraph. In this case too a number of restrictions
are imposed that prevent it from becoming terminable. This will be ex-
plained below.

€. (il) it is given o
ith the expectation of a

185 The offer cannot be made contingent, linked to the
future or pertain to non-existent property

The definition of hibah (gift) and the distinctions drawn indicate that
the offer of gift cannot be made dependent upon time or linked to the
future, or pertain to property that will be created in the future. A gift is

he immedate transfer of ownership of praperty that exists and is present.
s may have consequences for actionable claims (choses in action).
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THE CONDITIONS OF GIFT (HIBAH)

)1 Conditions Pertaining to the Donor
1

1 1.1 The donor must be sane and a major having the legal capacity
I3 to make a gift
Hibah (gift) is an act of voluntary donation (tabarru‘), therefore, it

i be made by one who has the legal capacity to make a donation. The
u ‘ . 3 *
" rson who has such a capacity is sane and a major.

A gift made by a minor or by an insane person is not valid, as it as an
act of incurring loss and they-do not have the capacity to undertake such
an act, just as they do not have the right to grant divorce or to emancipate
a slave.

19.1.2 The father as wali’ does not have a right to make a gift on
behalf of a minor or an insane person

The father (as walf) does not have the right to make a gift on behalf
of his son or on behalf of an insane person, as it is an act of loss without
a counter-value.

If the father stipulates a counter-value (‘iwad) for making such a gift,
it is still not permitted according to Abi Hanifah and Abt Yasuf, but
Imém Muhammad said that it is permitted if he stipulates a counter-value.

192 Conditions Pertaining to the Property and Donee

92.1 The property must be present at the time of making the gift
t e;‘; l;:‘i’Pc“Y must. be present in physical form at the time of making
date lik.e ths ?Ot permitted to gift property that will be present at a future
not pcrmit:edutufe fruit of a tree or the offspring of an animal. It is also
MK i e udtio gift things like an existing foetus of an animal or the
is delivereq 1o t;r of a cow, because of uncertainty, even if the anxmal
ictly ang ey ;donfse to obtain the gifted thing. The rule is applied
IS ryle N flour in wheat that is present is not allowed. |
Uing otk $ different from the rule for bequest (wasiyah) as associ-
"ot g condit'mg to what is after death is permissible, and possession is
100 in bequest. The rule is also different from the case of
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9.4 The donor must own the property whether it is prop-
erty in the physical sense or debt

The donor must own the property that is the subject of hibah (gift).

. $ 1 {
Property not owned by the donor cannot be the subject of a gift withou
the permission or authorisation of the owner.

Property which is claimed by another or to which the right of a thi
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wility of delivery because the debtor i compelled to pay his debt under

e 'Eﬂ;”m of redemption: It was heid by,

H of redemption is the right of the mortgag

Ul ‘
oy paying off the mortgagee and to prevent foreclosure. The correct po-

jtion appears tf’ be that a gxft of equity of redemption is not valid when
:hc operty is in the possession of the mortgagee. Constructive posses-

W

jon is not enough for purposes of gift. It is also difficult to hold th

or to redeem his property

. at
ssession can be delivered when the right of a third party (istihgag) is

tached tO the property, because this brings into question the unfettered
gwnership of the donor himself, as stated above. Further, the rules of
squity of English common law cannot restrict the rules of Islamic law.

195 The validity of gift of actionable claims or choses in
action depends upon the ijtihad of the school

The permissibility of a gift of debts may lead to the conclusion that
actionable claims—Ilike shares, copyrights, patents, trademarks and so
on—may also be permitted. The difference between debt and actionable
claims is that debt is recognised as wealth by the school whereas action-
able claims or “choses in action” as they are called are pure rights that
have not been declared valid by the school as yet.

The opinions rendered so far about the legality of actionable claims as
property under Islamic law are based not upon reasoning from within the
school, but on “picking and choosing” opinions from the other schools
and giving rational arguments. Such a methodology is not valid. Further,
the arguments advanced by modern scholars based upon such reasoning
¢ flawed. Til] such time that the school approves the validity of action-

ble claims as mal ( property), gifts of such claims should be considered
n)

19 ) :
*5 The property must permit physical possession; gift of
undivided property (musha’ ) is not permitted

, f(i’\]qf;()f undivided property (musha‘) is not allowed in thing; tltl'cil; ;9;:
“bjecy ti,dd(-)r.f)?ﬂitioned. It is allowed in undivided pmiertzutchathinﬂ&
Accongip ‘V’S‘Ofl or partition, like a horse, a vase andiot er suc £

£10 Iméam al-Shafi‘7, it is allowed in both cases.
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property, but in the case of a gift possession is an essential element and
the donee is not the owner, therefore, permission is deemed necessary.

Possession must be taken when the property is not “occupied” by
other property or something else, for example, in the possession of a
house the house should be empty and not filled with the assets of the
donor or someone else. In the case of a truck loaded with goods, the
goods are to.be off loaded when they are not the subject of the gift. *

Tenants: In the light of the previous rule, a house in possession of
tenants, that is, “occupied” by tenants, cannot be the subject of a gift,
unless the tenants agree that they are holding the house on behalf of the
donee and agree to pay the rent to the donee.

For possession to be valid, the donee must possess the legal capacity
for taking property into possession. Thus, possession by an insane per-
son or a minor who cannot discriminate is not valid. Majority is not a
condition, and a discriminating minor is permitted to take possession on
the basis of istihsan, because this-is an act that is pure benefit. Gifts for
the insane and minors can be taken into possession by the wali or by a
foster parent.

When the property is already in the possession of the donee, such
a possession is not to be renewed and the donee becomes the owner by
virtue of the donee’s offer alone. Examples of such cases are the bailee,
mortgagee, and the borrower by way of ‘ariyyah and gard or any other
person who is exercising lawful possession over the property. Such pos-
session is also allowed in the case of possession by a usurper of property
or one who is in possession due to a fasid contract.

Possession is not necessary when a father makes a gift of property to
his minor child. It is necessary when the gift is made to children who are
major, According to Abil Yiisuf, justice demands that when a father gives
gifts to his children he should treat them equally with respect to gifts anc
the amount of gifts; giving equally to both males and females. Imim
Muhammad maintains that justice demands the giving of two shares to
the male and one to the female, according to the rules of inheritance. The
father hag the right to deny gifts to some of his children at his discretion,
W“ﬁu% he is the owner of the property and there is no restriction on him

fespect to voluntary donation.
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