
Notice'" and Tender 
102. Service or tender on or to agent : Where the 

erson on or to _whom any notice or ten~er ~s to be ~erv~d ?r 
tade · under this Chapter does not reside in the ~ist!ict 1n 
whi~h the mortgaged property or some part thereof 1s situate, 
service or tender on or to an agent holding a general po~ er-of
attorney from such person or otherwise duly authorised to 
accept such service or tender shall be deemed sufficient. 

Where no person or agent on whom such notice ~hould 
be served can be found or is known to the person required to 
serye the no~ice, ~he l~tter person may apply to any Court in 
which a suit might be brought for redemption of the 
rnortgaged property, and such Court shall direct in what 
n1ann~r such _notice shall be served, and any notice served in 
compliance with such direction shall be deemed sufficient : 

. Provided that, in the case of a notice required by Section 
83, in the _case ?f a deposit, the application shal~ be made to 
the Court 1n which the ~eposit has been made. 

Where no person or agent to whom such tender should 
be made can be found or is known to the person desiring to 
~ a~e ~he tend~r, th_e latter person may deposit in. any Court 
1n which a suit might be brought for redemption of the 
mortgaged property, the amount sought to be tendered5 and 
such deposit shall have the effect of a tender of such amount. 

COMMENTS 

Scope : This section relates to the service of notice or tender to an 
agent of a mortgagee. The section allows the mortgagor to apply to the Court 
for direction · it' the mortgagee or his agent cannot be found in the District in 
which the · mortgaged property is situate. Even if the mortgagor knows the 
mortgagee or his agent's whereabouts outside the District, the section allows 
him to apply to the Court. 'The third paragraph also contains a similar 
provision as regards tende~. Unless the whereabouts of the mortgagee or his 
agent are entirely unknown to be mortgagor or unless the mortgagee or his 
agent cannot be found anywhere, the mortgagee is not entitled to apply to 
the Court for direction. In paragraph 2 it is provided that the application for 
the service of notice shall be made to the Court in which the deposit has 
been made and to no other Court. In paragraph 3, it is provided that the 
deposit is to be made in the Comt in which a suit for redemption could be 
filed. 

103_. Notice etc., to or by person incompetent to 
contract : Wher~; under the provisions of this ~hapter, a 
notice is to be served on or by, or a tender or ~epos1t made or 
accepted or taken out of Court by, any person incompetent to 



contr,~ct, such notice n1ay be served on or by, or tender or 
deposit n1ade, accepted or taken, by the legal curator of the 
prop~r~y of s1~c~ person; _but w~cre t~ere is _no ~1~cl~ curator, 
and it 1s requ1s1te or desirable 1n the 1ntere~t of such_ person · 
that a notice should be served or a tender or deposit made 
under the provisions of this Chapter, applicat ion may be made 
to any Court in which a suit rnigl~t b~ brou~ht for . the 
redemption of the rnortgage to appoint a guard1an-a-cl-lz,tem 
for t he purpose of serving or receiving . of such ~otice, or 
making or accepting such tender, or making or t aking out of 
Court such deposit1 and for the perform ance of all 
consequential acts which could or ought to be done _b:y such 
person if he were competent to contract; and the prov1s1ons of 
Order XXXII in the First Schedule to the Code of Civil 
Procedure, 1908 (V ·of 1908), shall, so far as may he, apply to 
such application and to the parties thereto and to the 
guardian appointed thereunder. 

COMMENTS 

Scope : Where the :i11ortgagee is a 1ninor, in that case the tender. 
should be n1ade to his lawful guardian, so also ·the not ice of deposit should be 
ser\'ed upon his guardian. If, however, there is no lawful guardian, the 
1nortgagee n1ust see that a proper person is appointed guardian. If the 
rnort f.:agce fails to do it, he cannot be said to have cornpletely p_erforn1ed his 
pa1t ~o as to exen1pt him from the payn1ent of interest under Section 84. 

When a mortgage, though executed in favour of a 1ninor rnerr1ber, is in 
reality a mortgage takeri by the head of the joint family of which the minor is 
a rnernber, the n1ortgage 1noney having been supplied from the joint family 
funds, an offer to pay the money on such a mortgage to the rr1anaging 
n1ember guardian of the family is good and valid tender in the eye of la\v and 
no ad liteni is necessary to be appointed for receiving the• tender. AIR 1922 
All. 355. 
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